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ADVERTISEMENT 


TO THE 


THIRD EDITION. 


HERE the Indulgence of the Public has ſanc- 
Y V tioned, by its Approbation, any literary Pro- 
duction, it becomes the Duty of the Author, when 
another Edition is offered to the World, to render it if 
| poſſible as correct as the Subject will allow. The follow- 
ing Work can only derive its value from Accuracy in 
collecting, and from Indaftey 1 in compiling the whole 
of the Caſes which compriſe the Law of N1s1 PRIUS. 
This i in the preſent Edition the Author has endeavoured 

to attain. The Deciſions are brought down to the pre- 

ſent Period, and embodied i into the Work, where they ä 


apply. The Errors in the former Editions are corrected, 
where the Author's obſervation, or the communication. 
of others, pointed them out. LE 


: Cuancanry Lane, 
: Feb. 14, 1798. 
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Page 14. line l. after c Avery add 0 given” 


41. caſe  Sproat v. Matthews, * « 2 Term Rep.” read Cy Tenn Repo 
121. or © ans read Evans? 8 
| line 72. dele © againſt the aflignee” 


238. in margin, for © Wales read © Waters 
545. head 5. for © commiſlioners* read © commiſſions” - 
575. line 10. for of read * on 5 


no 809. —— Plank v. Anderſon in margin, for © 2 Term Rap. read of $7 Term Rope” 
641. line 41- for © common” read © commoner? - 


646. caſe of Taylor v. Neri, tranſpoſe the words c on the caſe? - after the word & ai ow 
659. in margin, for: © Food? read © Todd? © | F, . ; 


762. — 1. for © com' read © complete 


ERRATA 


24. ud line but four, after © negotiable' add a comma 
37. in margin, for © 4 Black. read © H. Black.” 


442+ in margin, for Knightly ex dim. Collins“ read Sprightly en 4 m. cane - 
554. in margin, for © Com. Dig.“ read © 1 Com. Me 


584. —-- 3. for © innkeeper* read © carrier” 


in margin, for © Rippin' read © Peppin' 
line preceding. 
726. line 20, for © reſource” read © recqhrſeꝰ 


728, — 33. for © decided” read «© refuſed? 
744. —· 41. for as ex. Er. read © ſo of 


768. line 25. tac and 2 


. BIxpER is de — to this Leaf after the 
Title in the F. ft Volume. 


P R E FACE 


TO THE 


SECOND EDITION. 


7 n the Profeſion have long been in poſſeſtion of 
a Work of eſtabliſhed Reputation, ſanctioned with 
the name of an Author high in ſituation, and ſtill more 
eminent for talents and great legal information, ſome account 
may perhaps be deemed neceſſary of the motives which have 
induced me to obtrude on their attention the following Publi- 
cation. In detailing theſe motives, it is impoſſible to avoid 
obſervation on what appear to me to be the defects of that 
work. Nothing but an attempt to correct theſe defects, 
and to ſubmit to the World another Publication, aiming at 
leaſt at improvement, can juſtify this claim to public atten- 
tion. In pointing out, however, thoſe defects, it is very 
far from my intention to depreciate the labours of the learned 
Author who has preceded me. I can ſeparate a very high 
perſonal reſpect, from that which I beſtow on a work given to 
the World, though ſanctioned with his name: I can, in com- 
mon with the reſt of my profeſſion, do the ample juſtice of 
unlimited admiration to the great diſcriminating g powers of that 
learned Judge, and to that great extent of legal accuracy and 
learning which marks his opinion on every queſtion of im- 5 
portance which comes before the Court, — while I look in vain 
for thoſe marks of ſuperior powers in the unde tien to the 


- 4 Law of Trials at Nift Prius. 
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But as talents very inferior may improve on the labours of 
thoſe who have preceded them; as in this country, he who 
has directed his ſtudies to purſuits i in any manner uſeful to the | 
Public has never failed of his reward, I feel a confidence that 
the following Work will be deemed an honourable effort in 
profeſſion, evidence at leaſt of one eſſential requiſite | in a 
Lawyer,— profeſſional attention and aſſiduity. 


Before the publication of the Introduction to the Law of 
Trials at Nif Prius by Mr. Juſtice Buller, there was no re- 
gular work on that ſubject: it was only to be collected from 
detached Treatiſes on the different Actions. By this learned 


| Author were theſe different heads firſt collected and publiſhed, 


with the addition of ſeveral Manuſcript Caſes, highly uſeful to 
the Profeſſion. And though in the Preface to the laſt Edition, 


the learned Author mentions his Book but as a Yade Mecum for 
the Circuit, it was certainly uſed by the younger part of the 


Profeſſion for a very different purpoſe : it was uſed by them 
as an Elementary Book on the Law of Ni Prius, as a ne- 
ceſſary Volume of preparatory legal information. With this 
view I firſt conſulted it. Uſed, from long and early purſuits. 
at the Univerſity, to method, to order, and arrangement, 
as neceſſary to the clear and accurate conception of any object h 
of ſtudy, the glaring defect of the Law of Ni Prius in this 
reſpect could not fail to ſtrike me. On ſubjects wherein nice 
and ſubtle diſtinctions abound, wherein diſcrimination forms a 
very leading feature in profeſſional ingenuity, if the ſeveral 
caſes on the ſame head are unarranged, are diſperſed in dif- 
ferent parts of the Volume, and not placed in a regular or 
contraſted point of view, theſe ee are calily loſt, - 
con- 
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conſidered a as a | Vade Mecum for the Circuit, or merely as a Book 'E 
of Reference, this objection is equally ſtrong: caſes on the ſame 
point, to be ſearched for in different places, are found with dif- 

ficulty, and are but ill ſuited to the facility of finding required 
in a Book of Reference, often neceſſary | to be conſulted during 


the 8 of a trial. 


This objeAton might alone, perhaps, juſtify an attempt to 
amend it; but a cloſer attention pointed out another conſi- 
derable defect in that work. Moſt of the caſes, ſince the be- 
ginning of the Reign of George the IId. are given as of the 
term in which they were decided, Theſe caſes are found, with 
very few exceptions, in Strange, Burrow, or in thoſe other ex- 

cellent Reporters which the preſent reign has produced: and 
though they derived additional authority from being recognized 
by the learned Judge, by his having admitted them into a 
Work to which his name is prefixed, yet they would certainly 
be more uſeful to the Profeſſion, who might have occaſion to 
refer to them, to find them in the Reporters, where they are 
more at large, than in che abridged form Rey aſſume in the 
; Law of Nift Prius. 


Such were the objections to the form in which that work was 
given to the World; but it may, perhaps, be conſidered as a 
more ſerious objection, that ſeveral very material heads of the 
Law are totally omitted. The Law of Policies of Inſurance, 
a part of the Law of great extent and importance, is not 


touched on at all: the Law of Bills of Exchange and of Bank- 


ruptey very imperfectly: and not a Caſe is to be found in the 
— "Oe. Volume on the head of Toll, Fiſhery, VIC 
"| . 
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and many other heads, which TI have given in the Chapters of 
Treſpaſs and Cafe. Theſe omiſſions I haye attempted to ſup- 
ply; and have availed myſelf of the valuable Collections of 


Mr. Cooke, Mr. Park, and other Gentlemen who have pub- 
liſhed on the different Subjects of the Heads J have men- 


tioned. 


With reſpect to the method which I have adopted, the ap- 
probation or cenſure which it may meet with can neither 
be obtained or averted by any obſervation I can make. A 
great and liberal profeſſion knows x difficulties, and will allow 
for its defects. When I firſt gave it to the World, I riſked its 
ſucceſs under every diſadvantage. With a name unknown 
but in the circle of that Society of which I am a Member, I 
offered it to the World as an arranged Collection of Caſes on 
the moſt important part of the Law, that which is the ſubject of 
daily litigation, and in which every individual of ſociety has a 
degree of intereſt. I owe to liberality a debt of gratitude ; its 
ſucceſs has far exceeded i its merits. 


To collect Caſes under any head of the La without r re- 
ſpect to principles or arrangement, is a matter of no diffi- 
culty; but Caſes deciding no principle are uſeleſs: Reports 
are f valuable only as furniſhing theſe principles as autho- 
rities to direct the Profeſſion in future. With this view, I was 
induced to attempt to extract principles from Caſes where they 
were not obvious. Theſe principles J have diſtinguiſhed by 
inverted commas; by this means it is eaſy to aſcertain whether 
my concluſions are warranted by the Caſes or not, as in ſuch 
caſe I have always given them ar length, . 


References 
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| References to the Reporters, meicly by the page, are liakls 
in the printing to conſiderable incorrectneſs. I have en- 
deavoured to obviate this, by always giving the name of the Caſe, 
which is eaſily found by the Index to the Reporter. 


In compiling Cafes ſo different in ſubje&; diſperſed in ſuels 
a variety of volumes; often obſcure and eemplicated; I am ſens 
ſible that error is ſcarcely avoidable. As this Work was ori- 
ginally undertaken only with a view to my own improvement, 
as part of my profeſſional ſtudies; as it was hot written with a 
view to profit, or preſſed into light by the urgehey of a boek 
ſeller; —T have endeavoured to render it as correct as time and 
care could make it: the Caſes are fully compiled; nor am I 
| are that one is omitted from the moderm Reporters; or 
Which is to be fotind in the Introduction to the Law of NIF 
Prius. In that work little attention has been paid to the em- 
bodying in the ſubſequent editions, the Caſes decided down to | 
the periods in which the ſeveral editions of it have appeared. 
In giving theſe deciſions, I conceive much of the utility of a 
Publication of this ſort depends ; and to that I have directed 
my en e attent „ 


Wich . to the Merit Caſes contained in thls Edi- 
tion, as they can derive no authority from my name, I think 
it therefore incumbent on me to inform the Profeſſion of the 
ſource from whence I derived them : Great part of them were 
contained in a note-book which was lent to me by a very re- 
ſpectable Member of the Profeſſion, as having formerly be- 
longed to a learned Judge, who, before his promotion to the 
* = oy OT 1 
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Bench, was eminent as a Special Pleader, and tranſcribed by 
his pppils for their own uſe, by: his permiſſion. 5 


In all ihe other Cates which hs a within the period 

of the laſt five years, and in which I have given the ſeveral 3 

points ruled at Ni Prius, I have either myſelf been of 

| Counſel, or I have taken the note in Court: for ere accuracy, = 
I therefore can anſwer. : 


ro TIEN a work containing a full collection of the de- 4 
| cided Caſes on the ſeveral branches of the Law as it occurs on . 
trials at N Prius, muſt be of conſiderable uſe and import- 
ance, particularly on circuit. This Collection I have laboured 
to render as complete as poſſible; the liberality of the Profeſſion 
will, in the difficulty of the undertaking, find much excuſe for 
fault, and ſuffer it to atone for its defects, = 


; . | | 


Gray's Ins, 


March 22, 1793. 


_ _— INTRODUCTION. 


' CTIONS as ied at Ni 5 Prins - are the different 
modes of redreſs which the law has given for 1 inju- 


. ries; ; by which. the party recovers damages proportioned 
10 the injuries he has ſuſtained by the verdict of a Jury. 


Thele damages ariſe either from the breach of any 
contract which the parties have entered into, or from the 
commiſſion of ſome poſitive injury or wrong unconnected 
with any: contract or n. whatever. 


Actions at N. 71 Prius are cherefore reducifite to the two 


5 heads of Actions founded on Contracts, or on Torts ot 
| Ry: 2 


| Adiions founded on contracts are either on ſimple con- 
tracts, as verbal agreements, notes, or contracts unſealed; 
5 or on Hhecial contratts, as deeds, inſtruments under ſeal, 
Z recognizances, or 9 


Theſe form the actions of, It, Afompfit: adly, 
Debt: 3dly, Covenant. The firſt on imple, the two 
latter on ſpecial contracts. 5 


" Aftions founded on torts or wrongs conſtitute what 
are termed Actions of Treſpoſe, = 


FW . | Treſpak 


F Treſpaſs, as they reſpe&, 1ſt, The Perſon : 2dly, Perſonal 


* 


500 of, it, Aſſault and Battery: 2dly, Falſe Impriſon- 


ference to the perſon : qthly, Replevin : 5thly, Treſpaſs, | 


ſidered with reference to the perſon : 3dly, Trover—or 


Achly, Treſpaſs on the Caſe, properly ſo called, * 
takes in injuries to real „ 


' GENERAL INTRODUCTION. 


Treſpaſs is either vi et armis, or on the caſe ; that is, 
where the treſpaſs is immediately injurious, and accom- 
panied with ſome degree of forte or violence, or where 
it is unaccompanied with force, and in its conſequences 


only i injuri OUS. 


Both ſpecies of actions may be divided into actions of 


* 3dy, Real Naperty. or Chattels Real. | 


| Treſpaſs vi et armit therefore is diviſible into the ace 


ment: 3dly, Adultery—or Treſpaſs conſidered with re- 


properly ſo called or Treſpaſs with reſpect to perſonal = 
property : and 6thly, Ejectment or Treſpaſs with refer- : 
ence to real far 


Treſpaſs on the Caſe 3 is in like manner diviſible into, Y 
1ſt, Slander ; 2dly, Malicious Proſecution or caſe con- 


caſe conſidered with reference to perſonal property: 


. tae. cz 


Of each of theſe I ſhall treat in their Order, | A 
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CHAPTER I. | 
The Action of Aſſumpſit. 
SSUMPSIT is an aCtion whereby damages are re- 


covered for the breach of any promiſe, contract, or 
_ undertaking. e 5 * 


Tpheſe contracts are either expreſs or implied: both are 

| equally grounds of this action; for the obligations of natural 

juſtice are equally ſtrong as the moſt expreſs promiſe, in the 

| eye of the law, e 3 | 
Aſumpſit is of two ſorts: 1ſt, Indebitatus aſſumgſit, which Slade's caſe, 

in its nature is an action ef debt, and lies in caſes where -4 Co. 92. 

debt would lie: for in indebitatus afſumpſit the plaintiff reco- 14. 4 rec. 

vers not only damages for the ſpecial loſs, if any, but to the 4 Co. 94+ b. 
amount of the whole debt; and therefore a recovery in this 5 

action would be a good bar to an action of debt brought 

upon the ſame contract. 2d, A ſpecial aſumpſit, in which 

the damages are not in the nature of a debt, but as a com- 

penſation for injury. 1 e ng YER 
In treating of this action J ſhall conſider it, 1ſt, On the 

| ground of the contract itſelf: 2dly, As the contract has re- 

| ference to the perſon : 3dly, The pleadings and evidence: 

Athly, The verdict and judgment. 5 1 e 


1 or ASSUMPSIT CONSIDERED WITH RB. 
—_— FERENCE TO THE CONTRACT. 8 

Under this head may be conſidered: 1ſt, On what con- 
racts this action may be maintained: 2dly, On what con- 
racts it cannot be ſupported. And, „ 
We =. ON WHAT CONTRACTS IT MAY BE MAINTAINED. | 
WF Theſe contracts are either implied or expreſs. » 
1 . OF IMPLIED CONTRACTS. ro 
EF Aſunyſit being in its nature an equitable action, it is a ge- Per Lord Mars. 
eral deſcription of all caſes wherein it lies, that the defend- eg | 
nnt is obliged by ties of natural equity and juſtice to refund. 07% 
noney which he may have received of the plaintiff's, or to 
bay it, if the plaintiff has a legal right to demand the ſame. 

It lies therefore, | | | 


* 1. To recover back money paid under a miſtake, or be. 
&* through he deceit of the other party.“ | | e 


De Hahn v. 


Hartly. 1 Term 


Rep. 343 · 


Bize v. Dickſon 


Aſſ. of Bartons 
Shlag · 1 Term. 
Rep. 28 5. 


Grovev. Dubois. 


Id. 112. S. P. 


Haſfer v. Wal- 


lis. 
Salk. 28. 


Per Juftice 


Buller. 2 Term 


Rep. 648. 
3 Burr. 1012. 


Shove v. Web. 
7 'Term Rep. 
732. 


Stratton v. 
Raſtall. 

2 Term Rep. 
366. 


ASSUMPSIT. | 
As if an underwriter pay money on an inſurance of a ſhip 
ſuppoſed to be loſt, which afterwards arrives ſafe, he ſhall 
recover back the money ſo paid. 2 Bur. 1010. 


So if an underwriter pay money on a policy containing a 
warranty, and it afterwards appears that the warranty has not 


been complied with, he ſhall recover back the money ſo paid. 


So where the plaintiff was a broker with a commiſſion 
del credere, and the bankrupt had been an underwriter, and 


had underwritten policies to a wn amount for the plaintiff 
for his foreign correſpondents loſſes to the amount of 661 /. 
had happened on thoſe policies, and the plaintiff had paid 


them to his correſpondents in conſequence of the del credere, 
and the bankrupt was therefore indebted to the amount of 
theſe loſſes to the plaintiff, and the plaintiff was by him made 


debtor for the premiums : at the time of the bankruptcy the 


plaintiff was indebted to the bankrupt in 1356. the whole of 
which ſum he paid to the aſſignees of the bankrupt, not 
knowing that he awas intitled to hold the amount of the debt due 
to him, as a ſet off under flat. 5 Geo. 2. 30. ſect. 28; after- 
wards diſcovering his miſtake, he brought this action for the 
6611. which he was intitled to have retained ; and reco- 
vered it. 5 | | | 


So where the plaintiff, being a feme ſole, married the de- 
fendant Wallis, who was in truth married to another woman, 
he made leaſes of her land, and received the rents from the 
tenants. The plaintiff afterwards diſcovering the deceit, 
brought indebitatus aſſunigſit againſt him for the rents ſo re- 
ceived and recovered. o | „„ 


The only exception to this rule is the caſe of the payment 
of money into court: where money is ſo paid, the party 
can never recover it back again, though it afterwards appear 
that he paid it wrongfully; for that is a payment on record. 


& 2. To recover money paid for a conſideration which hap- 
cc pens to fail.“ | 5 | 


As where the plaintiff had paid to the defendant a ſum of 
money for an annuity, the memorial of which, not having 
been duly regiſtered in purſuance of ſtat. 17 Geo. 3. 26. (for 
which informality the annuity is made void by the ſtatute) 
it had been ſet aſide by the Court of Common Plezs; the 


plaintiff (the grantee) was allowed to recover back the con- 


ſideration- money ſo paid by this action for money had and 
552 the conſideration for which it had been paid having 


So where the defendant had joined the perſon who ſold 
the annuity to the plaintiff, merely as a ſecurity, but in re- 
ality never had received any part of the money, though he 
had ſigned with the other the receipt for the purchaſe-money, 
and the annuity was void under the ſtatute, not having been 

13 1 regiſtered, 


5 
* 


oF indebted to one Prieflman in a ſum of 58 J. Prigſiman died das. 
2d June, 1784; and on the 13th Augy/t, 1785, one Brown 
4 forged a paper, purporting to be the will of Prigſiman, by 


ſtration granted to the plaintiff, who now brought aſſump/it 


— 


ASSUMpSrr. 


regiſtered, it was adjudged that the defendant was not lia- 
ble; for the plaintiff had no equity on his ſide, the defend - 


ant having received no part of the purchaſe-money, and 
the defendant meant only to make himſelf ſecurity for the 


regular payments of the annuit ry. 


 #% whe laintiff paid money to the defendant. on the Brigg's cafe. 
So where the plaintiff p oney , — 


defendant's promiſe to make him a leaſe of land, <nd hefore N 


the leaſe made, the defendant was evicted, the plaintiff reco- 
vered his money by this action, the conſideration not having 
been performed. | | | | 


cc 3. To recover back money paid to any one acting under 2 Burr. 1102. 
or In purſuance of a void authority s 5 
As where the defendant, being really indebted to the plain - Robſon v. 

tiff, one Davis forged a power of attorney, and impowered Faton. 

an attorney of the name of Hodg/on to bring an action in the 
name of the plaintiff againſt the defendant; the action was 
brought in the Court of Common Pleas, and the defendant 
paid the money into court, which Hodgſon took out and paid 
it over to Davis, who then abſconded. On the plaintiff's 
bringing his action for the money, it was adjudged that the 
payment, ſo made, could be no payment to the plaintiff, but 
that the defendant was ſtill liable to him, though the de- 
fendant might have his remedy againſt the attorney, who had 
received the money under a void authority. 55 


So where H. having letters of adminiſtration, appointed Jacob & Allen. 


the defendant his attorney to receive money owing to the ag 
inteſtate, who received the ſame, and paid it over to the ad- 
miniſtrator: afterwards a will appearing, the letters of admi- 
niſtration were called in by citation and repealed, and the 

executor now, brought indeb. aſſump/it againſt the defendant 

for the money ſo received and held well to lie; for the ad- 
miniſtration was void, and the attorney acted without any 
authority, and ſo an implied contract was raiſed, and the 
defendant chargeable, Co ng | 


6 But without impeaching the rule, that money paid under 
< a void authority may be recovered back again by this ac- 
« tion, the authority of the laſt caſe may be queſtioned ; in- 
&« aſmuch as hat ſhall not be deemed a void authority, which 


A given by a court having competent juriſdiftion.” 


For where the defendant, as Treaſurer of the Navy, was Allen v. Dun- 


3 Term Rep. 
125. 


which he was made ſole executor, and probate was granted of 
zt to Brown accordingly, who under ſuch authority received 
from the defendant the money due to Prie/iman. Afterwards 


the fraud appearing, Brown was cited, and not appearing, 


the will and probate were declared to be void, and admini- (4] 


1 Term Rep. 59; 


% 


8. E. 


Ass UM SIT. 
for money had and received againſt the defendant; the Court 
were of opinion, that the defendant having paid the money 
td a perſon having authority from a court of competent ju- 
riſdiction, that ſuch payment was lawful, and that he ſhould 
not be compellable to pay it again. VVV 


But the Court ſeemed to be clearly of opinion, that, had 
Prieftman been living, and an inſtrument as above been forged, 
and the defendant had paid the money, that it would have 
been recoverable; for in ſuch caſe the eccleſiaſtical court 
would have had no juriſdiction, the party being living, and 


ſo the authority would have been void. 


Cheapv. Harley, 
& alt. quot. 

3 Term R. 127. 
Rohſon v. 
Eaton, ante 3. 


Sir R. New di- 
gate v. Davey. 
1 Lord Raym. 
742. | 


2 Burr. 1012. 


“ Therefore, if a perſon pays a forged bill or bond or fuch 
te like ſecurity, it is no diſcharge againſt the real creditor, for 


ec the authority is clearly void.” 


As where the defendants, who had a houſe both in America 
and London, drew two bills in America of the ſame tenor and 


date, on their houſe in London, in favour of the plaintiffs ; 


one of them being loſt, came to the hands of a third perſon, 
who forged the payees indorſement and received the amount of 
it from the defendants : afterwards the real payees ſued them 
on the other bill, when the payment of the forged one was 
held to be no diſcharge, and the plaintiffs recovered the 
amount of it. $7: 4 | ES | 


So where a ſum was ordered to be paid by the High Com- 


miſſion Court by the plaintiff to the defendant, the plaintiff 


was afterward allowed to recover it back, becauſe ordered 
to be paid by a void authority, the action being brought 
aſter the Revolution. Ls | 5 


4. To recover back money obtained from any one by 
ec extortion, impoſition, oppreſſion, or taking an undue advantage 


of of the party's ſituation.“ Li, 


Aſtley v. Rey- 
holds. 
2 Stra. 915. 


As where the plaintiff, having pawned plate to the defend- 
ant for 20/. at the end of three years came to redeem it, 
and tendered 4/. being more than the legal intereſt for that 
time; the defendant refuſed to take leſs than 10/7.; upon 
which the plaintiff paid the 10/7. and had his goods, and now 
brought his action for the ſurplus above legal intereſt To ex - 
torted from him ; and on a caſe made, the Court held the 
aQion maintainable for the money ſo obtained from him 


_ his conſent. Note, It was in this caſe objected, 
I 


T5 


$mPhk v. 
Bioniley. 
Dovel. 671, 


„ That the plaintiff ſhould not have paid the money, but 
have brought trover; but this was over-ruled, as the plaintiff 


might want his plate immediately, 2dly, That wolenti non fit 


injuria, he having voluntarily paid his money. But, it was 
anſwered, That that only holds where the party has a frece- 
dom of exerciſing his will; which here he had not. 


So where the plaintiff 's brother was a bankrupt, and ſhe 


was induced by an agent for the defendant, who was a prin- 
8 — | cipal 


|  ASSUMPSIT, 
cipal creditor, to give him 401. to ſign the bankrupt's certifi- 


cate; the money ſo paid for that purpoſe was allowed to be 


recovered back in this action, as oppreſſively and unjuſtly 
extorted from the plaintiftl. 1 tet 

So in aſſumpſit on a promiſſory. note, the circumſtances 
were, that the defendants being conſiderably 4ndebted-to the 
plaintiff, and other creditors, and being inſolvent, aſſigned 
over all their effects in truſt, to pay eleven ſhillings in the 
pound to all their creditors, to- which they all conſented, 
cxcept the plaintiff, who refuſed to fign the deed or receive 
any compoſition, unleſs the defendants would give him a 


_ Cockſhott v. 
Bennet, & alt, 
2 T. Rep. 763. 


note for the remaining nine ſhillings : on which the defend- 


' ants gave him the note in queſtion, to that amount; and 

then the plaintiffs ſigned the deed. On an action being 
brought on this note, it was reſolved, That this note having 
been obtained under the circumſtances of taking advantage 
of the defendants ſituation, and being a fraud on the other 
creditors, was void ; and though the defendants had made a 
ſubſequent promiſe to pay, that this ſhould not ſer up that 
ſecurity, which was void in its creation. nn on 


5. This action lies to recover back money embezz/ed, or 
e which any perſon has been defrauded of by cheating, or 
« otherwiſe.” | 6 Ix 
As where the defendant was nurſe to a perſon on his 
death-bed, and when he died went off with the money he 
had about him, the adminiſtrator of the perſon deceaſed was 
allowed to recover back the money ſo embezzled, by this 
action, as money had and received to the plaintiff's uſe 


— 


vide Lloyd v. 
Lee, 1 Stra. 94» 


Whip v. 
Thomas. 

Trin. 1 Geo. 1. 
Bull. N. P. 13. 


and Lord Chief Juſtice Parker ſaid, he would preſume a 


ſubſequent agreement to make a contract of it, and the 
bringing the action was an admiſſion of ſuch conſent, 


c And the owner ſhall recover the property embezzled“ 8 


« though not in the hands of the perſon embezzling it, but 
of a third perſon, if ſuch perſon has obtained it illegally, 
& or mala ide.” © 1 55 „„ | 
As was this caſe, wherein a clerk to the plaintiff had em- 

bezzled notes and money of his to a cenſiderable amount, 
which he had paid away in the inſurance of tickets in the 
lottery to the defendant, which inſurance was contrary to 
ſtat. 12 Geo. 3, ch. 36, it was held, That as theſe notes and 


Clarke v. Shee 
& al. 
Cowp. 197. 


e 


money were not paid bond fide, but for an illegal conſidera- 


tion, and as their identity could be traced, the real owner 
ſhould recover them. | | 1 | 

. If money has been recovered in conſequence of any 
« judgment or adjudication » if ſuch was erroneous, and 1s re- 
* verſed; or if money has been paid in conſequence of the 


Burr. 100). 


judgment of an inferior court, where, from the limits of 


„ its juriſdiction, the merits could not be tried, it ſhall, in 
# this action, be recovercd back again.“ 4 


Feltham v. 
Terry. 
B. R. Eaſt. 

13 Geo. 3. 
Buller N. P. 131. 
Quot. Cowp. 
419. be 
Moſes v. 
M<Farlane. 

2 Burr. 1005. 
2 Black. R 219. 
S. C. | 


ASSUMPSIT. . 

As where the defendant levied money by ſeizing and ſell- 
ing the plaintiff's goods, under a juſtice's warrant, founded 
on a conviction, which conviction was afterwards quaſbed, it 
was holden that an action for money had and received then 
lay, for the clear money produced by the ſale. . 


So where the plaintiff had been ſued in an inferior court, 
and had matter of defence, of which, if he could have 
availed himſelf, it would have diſcharged him, but which, 
from the nature of the court, he could not have, and ſo had 
judgment there againſt him, and had paid the money; he 
recovered back the amount of ſuch judgment by this action. 


10 5. Where any ſpecies of contract, or other matter, is by 
cc Jaw or ſtatute declared to be illegal and void, money paid 


* in conſequence of ſuch contract may be recovered back 


Jaques v. 

Golightly. 

2 Black. Rep. 

1073. 

E v. Withy. 
Black. Rep. 

65. S. P. 


8. C. 


[7] 


Booth Ve © 
Hodgſon. : 
6 Term Rep. 


405. 
Mitchell v. 
Cockburn. 
Poſt 88. S. P. 


Browning v. 
Morris. 
Cop. 790 . 


« by this action by the party who paid it, provided he was 
& not himſelf a particeps criminis in the illegal tranſaCtion,” 


For where by act of parliament all inſurances on the lot- 
tery were prohibited and declared to be illegal in the lottery 
office-keeper, and void, and the plaintiff had paid to the de- 
fendant a ſum of money as a premium on the inſurance of 
ſeveral numbers in the lottery, contrary to the act, he brought 
this action for the money ſo paid, and recovered it. 


But (per Juſt. Blackflone) where both parties are made cri- 
minal, in ſuch cafe the money cannot be recovered back 
again, as the ſtock-jobbing act, 7 Geo. 2. ch. 8. in which both 
parties are made criminal and liable to penalties; but under 
the lottery acts, the office-keeper only is made criminal, and 
thereſore the party who has paid the money, not being cri- 
minal within the ſtatute, he may recover back the money he 
ſo paid. | „„ 1 


So where the plaintiff and defendant became partners in : 


making inſurances contrary to ſtatute 6 Geo. 1. ch. 18. / 12. 


and one received the whole of the premiums, it was held that 


the other could not recover his ſhare of them in this act ion. 


And 2 fortiori he who has himſelf only committed the 
ee illegal act ſhall not be allowed to recover back money ſo 
cc paid.“ . 1 | 1 

As where the plaintiff was a lottery office-keeper, and had 
paid to the defendant ſeveral ſums of money, being lofſes on 
numbers which the plaintiff had inſured, and he now brought 
his action to recover back the money ſo paid, the action 
was adjudged not to lie, for the illegal act had been done 
by himſelf in making the inſurance; and he having paid the 
money from a motive of honeſty, though not compellable 


by law, ſhould not recover it back. 


Drummond v. 
Pecy, Eſpin. 
N. P. C 1 53 
Vide King 


But in this caſe a diſtinction was taken. In an action to 


recover back the amount of ſeveral premiums paid by plain- 


tiff to defendant for illegal inſurances in the ſtate-lottery, 
| Se, 5 1 
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it appearing in evidence that the plaintiff was connected with 


the defendant in theſe illegal inſurances, and that the ſums 
which he had paid over to the defendant, and for which the 

action was brought, were the ſums paid by the different per- 
ſons making the inſurances as premiums on the policies, it 


7 | 


$32. _ 


v. Scrape. 


was ruled, That if a perſon is ignorantly engaged in an 
illegal tranſaction through the impoſition of another, and 


pays his money in purſuance of it, though he is a particeps 
criminis, yet he may recover the money ſo advanced, as ob- 
tained through fraud; but that where a perſon knew that he 


was violating a poſitive law, when he engaged in ſuch illegal 


tranſaction, in ſuch caſe the party ſhould not be allowea to 


recover back his money from the perſon who was particeps | 


ooo og 

"Theſe are caſes of implied contracts, in which the de- 
fendant, having obtained poſſeſſion of the plaintiff's property, 
is compellable by this action to reſtore it. A ſimilar obliga- 


tion ariſes where the law has given a claim againſt any one. 
-& NA 


In this action ſuch claim is afſerted and recovered. 


As in thoſe caſes: cc Iſt, If Aa perſon becomes a 9 of 


ec any ſociety or company, he thereby agrees to abide by all legal 
„claims ariſing againſt him from the bye-laws or local re- 
« gulations of that ſociety to which he belongs. 1 
Therefore indebitatus aſſumpſit was held to lie againſt the 
defendant for 20/. being the penalty forfeited by the bye- 
law of the company for not ſerving the office of ſteward, in 
purſuance of ſuch bye-law. e | 
So was the action held to lie for ſcavage; it being found 
to be due in London by cuſtom. _ ns | 
2. So where a power is given by law to impoſe any 
« afſeſſment on the ſubject, the implied conſent of every 
“ perſon to abide by any legal deciſion or adjudication, raiſes 


Barber Sur- 
geons Company 
of London * 
v. Pelſon. 

2 Lev. 252. 


Mayor of Lone 
don v. Sory. 
Carth. 92s 


«© an implied contract to pay ſuch aſſeſſment, which is the 


_ « foundation of an aſſumgſit. 


Therefore, where, by an act of parliament, power was 
given to commiſſioners to divide common fields, and to make 
ſuch regulations and orders as they ſhould think fit, cy 
awarded that all proprietors of land allotted to them, which 
had been ploughed or manured ſince any corn had been 
reaped, ſhould pay to the perſon who had manured it four 
mp, per acre; general indebitatus aſſumpſit was held to 

e tor it. 8 EE 180 5 | 


So general indebitatus aſſumpſit was held to lie for tolls, 
So for petit cuſtoms indebitatus aſſumgꝑſit lies. 


3. Wherever the law has given to any perſon certain 
fees or rewards for his employment or trouble, in this action 
5 they are recoverable” T. IS. 


Bell v. Bur- 
rowes. C. B. 
Eaſt. 5 G. 3. 
Bull. N. P. 
129. 


Sewardv. Baker. 
1 T. Rep. 618. 


Mayor of Exets 
v. Trimlett. 
2 Will, 95. 


B4 ">" 
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Sit William 
 Saunderſon v. 
Bignall. 
2 Stra. 747. 
Duppa v. Ger- 


Stockhold v. 
Collington. 
Salk. 330. 


Boyter Va i 
Dodſworth. 
6 Temp. 682, 
& poſt, 86. 
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As where the plaintiff in this action recovered the fees 
due to him as Uſher of the Black Rod. : Fo 


So the fees on being knighted were recovered againſt the 
rard. Show. 78. defendant by the uſhers and daily waiters to the king. 


So where one was named a commiſſioner to examine wit- 
neſſes in a cauſe out of Chancery, and officiated accordingly 
he recovered his fees in this action. 


But they muſt be ſettled fees, not mere gratuities, as for 
ſuch no action will lie. 


In this form of action Attornies recover their fees; as to 


whom it is enacted by ſtat. 3 F. 1. ch. 7. ſeck. 1. that every 
attorney © ſhall give to his clients true bills of all the charges 


2 of ſuit under his own hand, before he can charge his 


Barnes 26. 
Clarke v. Ged. 


frey. | 
1 Stra. 6 33» 


Bullman Vo 


Birkett. 


Eſpin. N. P 4 . 
449 · 


« client with payment thereof.” | 
And by ſtat. 2 Geo. 2. ch. 23. J. 23. * No attorney or ſolicitor 


e ſhall commence or maintain any action for fees or diſburſe- 


s ments at law or equity, till the expiration of one month 
after he ſhall have delivered to the party, or left for him 
© at his dwelling-houſe, a bill of ſuch fees, &c. written in 


mes of writs) and in words at length (except times and 
d ſubſcribed with his proper hand.” 


On theſe ſtatutes it has been decided, 


1. If an attorney brings an action on his bill, the Court 
will ſtay proceedings till he has delivered a bill to the de- 
fendant ; for before that, under the ſtatutes, he cannot main- 
tain an aCtion, | FEY 


But where an action is brought againſt an attorney, and 
the plaintiff is indebted to him in a bill for buſineſs done, 
the attorney may give his bill in evidence as a /et , though 
it has not been a month delivered : but it ſhould be delivered 
_ enough before the trial, for the plaintiff to have it 
taxed. | | | 


« And the bill muſt be ft with the client for a month 
<< before the attorney can ſue him on it.” | 


For where the circumſtances were, that the attorney had 
delivered his bill in due time to the defendant, who ac- 
knowledged the debt and ſaid he would pay it, but that 
he did not know what to do with the bill: upon which the 
plaintiff (the attorney) of it back again; and at the end of 
the month brought his action on it, He was nonſuited: the 
judge being of opinion, That the bill ought to be Jet with 
the defendant ; it being the intention of the ſtatute, that the 
client ſhould have time to examine the charges, and take 
advice an them, if neceſſary: and, on a motion for a new 
trial, the direction was held to be right, e 


/ 


a common hand, and in Engliſh (except law terms and 


2. If the buſineſs has been done in the inferior urte, it Brickwood v. N 
has been held, that the defendant cannot take advantage of rags * 
he ſtatute, that no bill has been delivered; for the ſtatute is n » 


confined to buſineſs done in the courts above. 


But the law now ſtands otherwiſe ; for in the caſe of 
Clarke v. Donovan, 5 Term Rep. 694. it was ruled by 
Lord Kenyon, and afterwards confirmed by the Court of 
King's Bench, that though the whole of the buſineſs done 
by an attorney had been at the Quarter Seſſions, he ſhall 
deliver his bill ſigned a month before he ſues on it, purſuant 
to 2 Ges. 2.; though it had been formerly otherwiſe ruled 
at Niſi Prius, and ſo held in a caſe ex parte Williams, 4 Term 
Rep. 124. eds eo : 

But it was alway held, that if any part of the buſineſs had Ex parte 
been done in the ſuperior courts, the court would at all * ag 
times refer the bill, though the reſt had been done in an in- _—_ Reps 
ferir court, as at the Quarter Seſſions, ex. gr. But now, 
though all the buſineſs has been done at the Seſſions, the 
court will nevertheleſs refer the bill to be taxed. 1 


3. Though the ſtatute is a good plea to an indebitatus af= Salk. 86. 
ſumpſit generally, yet to a ſpecial promiſe, or igſimul computaſ= 
ſet, it is no plea. „„ | 

4. The ſtatute does not extend to buſineſs done in convey- Bu. N. Pp. 
ancing, nor to the executor of an attorney; and it may be 115 
given in evidence on the general iſſue.  _ _ 

By ſtat. 12 Geo, 2. ch. 13. ſe. 6. it is enacted, that * the 
6“ ſtat. 2 Geo. 2. ch. 23. ſhall not extend to any bill of fees, 
„ charges, and diſburſements that are now, or ſhall here- 
« after become due from any attorney or ſolicitor to any 
other attorney or ſolicitor.” EY | Me 

Under this ſtatute it has been held, that where the defend- Ford v. Max- 
ant was an attorney at the time of the action brought, though 5 Eſpin. 
not at the time of the buſineſs done, that the plaintiff might 55 Black. 58. 
maintain an action for the buſineſs ſo done, without having S. e. 
delivered a bill ſigned purſuant to ſtat. 2 Geo. 2. . 


| 80 where the buſineſs done has been agency buſineſs, it Netten v. 
was held, that the plaintiff was not obliged to deliver a bill Elin: Cal. 


ſigned purſuant to the ſtat. 2 Geo. ch. 23. N. P. zar. 
e Fe . = 1 | | 7 Brydges v. Frances. Peake 1. S. P. 


* 


er v. 
Crowdall. 
Show. 318. 


OY 


8 $. If an attorney brings an action for his fees, the court Gregg's caſe. 
will not ſtay proceedings on it, nor refer it to a Maſter, un- Sk. 89. 
leſs the buſineſs, or at leaſt part of the buſineſs, has been 
done in the court where the action is brought. | 
6. And where an attorney has furniſhed his bill, and the williams v. 
elient does not refer it to a Maſter to have it taxed, but he Frith. 
drives the attorney to an action, the defendant ſhall not be sl 235: 
5 | 5 Fa e admitted, | 


* 


Philipsv.Roach. 
Heref. Sum. AT. 
I 762. MSS. 


Anon. MSS., 


Milter Ys. i 
Towers. 

Peake N. P. Caſ, 
102. 


3Ztevens v. 
Coſtor. > 
3 Burr. 1408. 
1 Black. Rep. 
413. S. C. 
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admitted, before a jury, to queſtion the dabei f the 


items contained in the bill. 


Neither ſhall he be put to prove the ſeveral items having 
been actually done, for that is a matter proper to be inquired 
of on a taxation, not before a jury; and the client's acqui- 
eſcence, and not applying to have the bill.taxed, is an ad- 
miſſion both of the buſineſs done, and the r of 
the charges. 


However, in a cauſe before Mr. Baron SmytB, at Stafford, 
the next year, the foregoing caſe being cited, he ſaid it was 
to be underſtood with ſome reſtriction ; and could only mean 
that every ſmall item need not be proved, but that there 
muſt be a foundation laid, by ſhewing the exiſtence of the 
cauſes and buſineſs for which the charges were * and 
proving tlie main articles. | | 


7. „ The courts in favour of clients have . the 
& ſtat. 2 Geo. 2. very ſtrictly, ſo as in no caſe to diſpenſe 
« with the neceſſity of delivering a bill.“ | 


For, in action of Hum, t on . e s bill, and for 
money paid to the defendant's uſe, it appeared that the de- 
fendant having employed the plaintiff, as his attorney, to 
bring an action, and having failed in it, the attorney had 
agreed to take the coſts out of pocket, and now brought his ac- 
tion to recover them, without having delivered any bill; Lord 
Kenyon ruled, That he could not give this in evidence under 
the count for money paid, as if it were ſo, many of the be- 


neficial conſequences of the act of parliament might be 


evaded; for by agreeing to take the coſts out of pocket, an 
attorney might always prevent a nonfunk, when the objection 
was made. 


4. Wherever the law has impoſed any duty upon a per- 
é ſon, and given him certain allowances or charges for it, he 
1c ſhall recover them in this action; but in ſuch caſe the 
duty muſt be performed, and the party's claims be mites 
a accordingly.” | 


As where, by ſtat. 22 Car. 2. c. 11. / 21, it is enacted, 
« That the rates for cranage and wharfage on the river 
« Thames ſhall be aſſeſſed and allowed by his Majeſty and 
&« Privy Council, and no others be taken; and obliges 


be wharfingers, under a penalty, not to refuſe to ſuffer any 
40 goods or merchandiſe to be landed or ſhipped at or from 


&« ſuch wharf.” 


Tt was reſolved in this caſe, That where an order of 
Council had been made purſuant to that ſtatute, regulating 
the rates of cranage and wharfage, That where a veſſel 


was faſtened to the wharf, ſuch rates were recoverable by 


this non, as far as tho Wharf or crane were uſed; and 
| therefore 


0 
| therefore it was to be paid only for goods actually landed, and 
for which the wharf had been uſed; not for goods taken 
from on board the ſame veſſel, and carried off in lighters, 
while ſhe lay at the wharf N 


So where, under ſtat. 22 Geo. 2. ch. 40. the truſtees of Ramſ- 
gate Harbour, being bound to keep it in repair, have a power 
to impoſe a duty of 6d. a ton on every ſhip loading, diſ- 
charging, or ſailing from, to, or by Ramſgate, or coming into 
harbour there; and this action was for 3/. 105. aſſeſſed on 


10 


Pole v. Johnſon, | 
2 Black. Rep. 
764. 


the defendant's ſhip as ſailing by Ramſgate. It was found 


by a ſpecial verdict, “ That the veſſel had failed four leagues 
8. E. of the Goodwin Sands, and not within the Downs, or 
in fight of Ramſgate, and that ſhips ſailing in that courſe 


rarely receive aſſiſtance from the Ramſgate pilots, Deal being 


| equally near.” On this finding, the defendant had judg- 


ment; for the act confined the duty to ſhips only coming 


into the Downs, which was the ſituation in which they were 


likely to be advantaged b Ramſgate Harbour „not to ſhips which | 


could receive no benefit from it. 


2. © Theſe are the moſt material grounds of this action 


« to ſuch as ariſe from expreſs undertakings.” 
o OF EXPRESS CONTRACTS. - - Pi 
The principal ſpecies of Expreſs Contracts which I ſhall 
conſider, are, % up = | 
iſt, Contracts founded on Sales, 
2d, On Wagers Hy 
3d, For Uſe and Occupation. . 
th, On Bills of Exchange and Promiſſory Notes, : 


y 


th, On Policies of Inſurance. 


1ſt, oF AsSUMPSIT ARISING ON SALES. 


= <«< ariſing from the implication of law: I ſhall now proceed 


* 11 | 1 


This action, founded on ſales, may be either at the ſuit of 


the vendor for the price of the thing ſold, or of the vendee 
to recover back the money he has paid, ſome defect appear- 


ing in the thing ſold, or fraud in the vendor; the firſt on 


the expreſs; the latter on the implied undertaking. 


1. If a contract is made on a ſale, it is always ſuppoſed 


that the vendor has a good title; if therefore there is any 


é concealment of the circumſtances affecting the title, and 


the vendee has paid the purchaſe- money, he may waive 
e the bargain, and recover back his money.” | 


As where the defendant, who was an auCtioneer, had ſold 
to the plaintifF an intereſt in land, for which the plaintiff had 
made a depoſit of 50/. but there appearing an objection to 

the title, and the want of diſcloſure of ſome — 

EE en | which 


Borough v. 
Skinner. 
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which ſhould have been diſcloſed at the bidding, the plain. 
tiff declined going on with the contract, for'ſufficient reaſon, 
in the opinion of the Court. In conſequence of which he 
recovered back the depoſit ſo made. A” 8 


— « And where a purchaſe is made at an auction, though it 
e may conſiſt of ſeveral lots, if from the nature of the con- 
cc tract it is entire, the ſeller muſt make a complete title 
cc to the whole of it; for otherwiſe the buyer may conſider 
ce the bargain as void, and recover back his depoſit,” 


| Chambers v. For where in an action to recover the amount of a depoſit 
Ein, p. C. made by the plaintiff on a ſale by auction of ſeveral houſes 


of the defendant's, it appearing in evidence that the houſes 

in queſtion, with ſeveral others, had been put up to ſale in 
lots, the plaintiff had bid for three of theſe lots, which were 
knocked down to him, and he had paid the depoſit required: 
one of the conditions of the ſale was, That the purchaſer 
« was to have a good title made out to him within one 

c month :;” within the month the ſeller ſent an abſtract of the 
title to one of the houſes, but ſhewed no title to the others; 
and the queſtion was, Whether the plaintiff had a right to 
conſider the whole contract at an end, and to recover his de- 
poſit as well for that to which the defendants had made a 
title, as thoſe to which he had made none; it was ruled by 
Lord Kenyon, that the purchaſe of theſe ſeveral lots was an 
entire contract, and that the purchaſer had a right to reſcind 
the agreement as to the whole, and to recover the whole of 
his depoſit, the ſellers having failed in making a title to two 
of the lots; as the want of a title to part of a contract of this 
ſort, might leave that to which a title was made, of no value 


150. 


Flureau v. But in ſuch caſe where the title is not good, the perſon 
Thernhill. who had become the purchaſer can only recover back his 
2 Black, Rep. depoſit, with intereſt ; not any farther damages for the ſup- 

| poſed loſs of a good bargain. | 35 = 


Richards v. Though in ſuch caſe the vendor is liable to all the expences 
Barton. incurred, as for conveyances; ex. gr. where the ſale has not 
Eſpin. N, P. E. . o o 

268. been completed in conſequence of his miſrepreſentation of 


« And where things are ſold by auction, and in the printed 
cc conditions of ſale there is a ſtatement and warranty of the 
title, the things ſhall be deemed to be ſold under ſuch title, 
F:3s 3-0 and the declarations of the auctioneer at the time ſhall | 


% 


5 not be admitted to vary or qualify it,” 


Gunnis v. For where the plaintiffs ſold certain eſtates by auction, 
8 and in the printed articles they were ſtated to be free from 
H. Black, Rep. | 1 | | | 
9. incumbrances, the defendant bid for them, and they were 


knocked down to him; but afterwards diſcovering that there 

was a charge affecting them of 14/7. per ann. he refuſed to 

complete the purchaſe, for which cauſe this action was 
„„ brought. 
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brought, The plaintiff offered evidence to prove that the 


auctioneer had at the time of ſale informed the bidders of 
this charge, but Lord Loughborough refuſed to admit it, and 
nonſuited the plaintiff. On a motion for a new trial, the 
court concurred in his opinion, as it would open a door to 


fraud, to admit verbal declarations of the auctioneer contrary 


to the printed conditions of ale. | 

| Note, It ſeems not to be material whether the auctioneer 
has paid over the money to his principal or not; for the 
court ſeemed in this caſe to be of opinion, that the auc- 
tioneer was as a ſtakeholder, and ſhould not part with any de- 


Borough v. 
Skinner, 
ante 11. 


poſit ſo made till ſuch time as the ſale ſhould be finiſhed and 


completed, and it ſhould appear in the event to whom it 


E61. Ca Ca 1 | 

But where the plaintiff ſues for damages for the non- per- 
formance of a contract, the action ſhould be brought againſt 
the principal, unleſs the auctioneer refuſes to diſcloſe the 


name of the principal, in which caſe he himſelf 1s perſonally 


liable. . „„ 


2. © This is the caſe where there is no poſſeſſion delivered 


c to the vendee of the thing purchaſed. If poſſeſſion has 
„been given, this action for money had and received will 
cc not lie, unleſt the goods fo purchaſed have been returned ; for 


cc then the contract is at an end, and the plaintiff may ſue 


« for the money.” | | 


As where the plaintiff purchaſed from the defendant a 


one-horſe-chaiſe, for which he paid ten guineas; and it 


was agreed at the time of the ſale, that if it did not pleaſe 
the wife of the plaintiff, he ſhould be at liberty, within three 


days, to return it, paying 3s. 64. per day for the hire of it. 


Hanſon v. 
Roberdeau. 
Peake's N. P. C. 
120. 


Towers v. 


Barret. 


1 Term Rep. 
133. 


Within the three days he did return it, and then brought 7 


his action for the ten guineas he had paid, when it was re- 
ſolved, That the ſale being conditional, he had reſcinded the 


contract by returning the chaiſe, and that he might recover 


the ſum he had at firſt advanced; and the plaintiff had 
judgment. * IS | 


And as the contract muſt be at an end before this action 


can be maintained, ſo it muſt be reſcinded by the party 
© who means to ſue for the money paid, in a reaſonable time, 


_ © as otherwiſe he muſt ſue on the ſpecial contract itſelf, and 


recover damages for the breach of it.” 


As where the plaintiff declared that | the defendant had 
fold him a pair of horſes, warranted five years old, but which 
in fact were proved to be but four. The plaintiff had ne 


glected to return them in a reaſonable time, and brought 


his action for the money. It was ruled by Buller Juſtice, 
that the plaintiff not having returned the horſes in a reaſon- 
| able time, could not now reſcind the contra, ſo that it till 
| continued, and he could not therefore recover back his mo- 


Compton v. 
Burn. 
Sit. Weſt. Mich. 


26 G. 3. MSS. 


e 
Adam v. 
Richards. 

2 H. Klick. as 


$73. 


* 
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Weſton v. 

Downes. 

Dougl. 23. 
9 


Fielder v. 

Starkin. 

H. Black. Rep. 
35. 7 


Anon, 
A Stra. 407. 


2 Black. Com. 
448. 
14 ] 


Per Ld, Mans- 
geld. 
Cowp. 29 6. 


£ and held not to lie, the contract being till open. 
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ney, but that his remedy ſhould be to recover damages on 
the warranty; that is, the difference of value between horſes 
of four and five years old. e 

cc And in ſuch caſe the plaintiff muſt declare on the war- 
« ranty or ſpecial agreement itſelf, as aſſump/it for money had 
ic and received will not lie.“ | . LE | 

For where the plaintiff purchaſed a pair of horſes for 
ſeventy guineas from the defendant, but which he undertook 
to take back, if returned within a month. The plaintiff did 
return the firſt pair within the month, but took a ſecond 
pair; theſe he alſo returned, and took a third, which he 
alſo offered to return; but the defendant refuſing to take 
them, he brought his action for money had and received 


p 
de But to enable the party 10 maintain his action on the war- 

cc ranty, it is not neceſſary that the thing purchaſed ſhould 

ce be returned, or notice given of the defect to the ſeller.” 


For where the defendant had in the month of March ſold 
to the plaintiff a mare, which he warranted ſound and free 
from blemitſh ; ſoon after the ſale the plaintiff diſcovered that 


| ſhe was unſound and vicious; he kept her for three months 
after the diſcovery, during which time he endeavoured to 


cure her; he then ſold her, but ſhe was returned as un- 


ſound, and he kept her till the October following, when he 1 


ſent her home to the defendant, who refuſed to take her, 
and ſhe died on the way. It was proved in evidence, at 
e had been unſound when fold. It was reſolved, that this 


defect ſubſiſting 2bhen the warranty was made, that the action 
lay, though ſhe was not returned, nor notice given. 


3. When a purchaſe is made, if the money is paid, and 
ce the thing contracted for is not delivered, vendee may by 
« this action recover back the money ſo advanced, this ail. 
« affirming the bargain; otherwiſe, when the bargain is 
c made, the property of the goods is transferred to the 
cc vendee, and that of the price to the vendor; and he may 
« maintain aſumpſit for the price, even before delivery of 
dc the things ſold, provided the ſale has been a good one. 
« As to which, thoſe points have been ſettled,” “. : 


1. „ If the vendor takes upon himſelf the delivery of the 
« goods purchaſed to the vendee, he ſtands all riſques; but 


4 if the vendee points out the particular mode of conveyance 


« by which the goods are to be ſent, and vendor ſends them 


dc according to ſuch direction and they miſcarry, the vendee 


Vale v. Bayle. 
Cowp. 294. 


« muſt ſtand at the loſs.” 


For where in an action for goods ſold and delivered, it 
appeared that the defendant had, by letter, ordered the goods 
to be ſent to him, and deſired, © that inſtead of — 

| | | : * em 


— 
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cc them by Briſtol, that they ſhould be ſent by land. carriage Pl 
it was proved that in purſuance of this, the goods were de- 
livered to the book-keeper of the Birmingham carrier, to be 


ſent by way of Coventry to the defendant who lived in Car- 


marthen, and that there was no other mode of conveyance by 


- 


land. carriage: the goods were loſt. It was reſolved that a 


delivery according to the defendant's order, was a delivery 


to himſelf, and that he was liable for the price though they 


had never come to his poſſeſſion. 


3 By the ſtatute of frauds, 29 Car. 2. c. 5. J. 6. it is 


enacted, That no contract for the ſale of any goods for 


« the price of 101. or upwards ſhall be good, except the 
c buyer accept part of the goods ſold, or gives ſomething 


« in earneſt to bind the bargain : or there be ſome note in 


„ writing of the bargain made, and figned by the parties 
c to be charged with ſuch contract, or their agents lawfully 
& authorized.“ 1 8 | 


Under this ſtatute it has been adjudged, ; 


I. © That ſince the ſtatute, no parol agreement for the ſale 


d of goods above 10 J. value is good or binding on the par- 
« ties, unleſs there is earneſt or delivery given?“ 


For where the caſe was, that at Lewes Fair the plaintiff 
had agreed to buy ſome ſheep from the defendant, and to 
take them away by a certain hour, but there was no earneſt 
given, nor were the ſheep delivered. The plaintiff not 
coming at the time appointed, nor ſending for the ſheep, 
the defendant ſold them to another perſon; the plaintiff 


Alexander y. 
Comber. | 
H. Black. Rep. 
20. 


brought trover for them, when it was reſolved that the action 


could not be maintained; for there was no property in be 
Plaintiff, the ſale being void under the ſtatute of frauds, as 


there was no note in writing, the agreement being merely 
verbal, nor earneſt or delivery. 8 : | 


2. That it extends only to caſes wherein the ſeller is to 
cc deliver the goods immediately, and the buyer immediately 
e to pay for them; that is, to contracts executed, not to caſes 
<«« wherein the contract is executory ; and the buyer is to be 
% furniſbed with the goods in future, and then to pay.” 


As where the defendant beſpoke a- chariot, and when it 
was made, refuſed to take it, and on an action being brought 
for the price, it was objected, That there was no earneſt or 
note in writing, and ſo that the contract was void, under the 
ſtatute of frauds. But it was ruled that the ſtatute did not 
extend to executory contracts of this nature. ED 


But this doctrine, as laid down generally, viz. © that the 
© ftatute of frauds does not extend to executory contrafts, has been 
< overruled by Lord Loughborough, and the Court of Com- 
% mon Pleas, diſſent. Mr. Juſtice Wilſon ; they were of opi- 
nion that it extended only to caſes where ſome work was to 
N 8 e 5 


Clayton Vs 
Andrews. 
4 Burr. 2101, 


A 


Towers v. Sir 
J. Oſborne. 
I Stra. 506. 


2 H. Black. Rep. 
67. 
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Rondeau v. 


Wyatt. 
2 H. Black. 63. 


Simon v. 
Motivos. 
3 Burr. 1921. 


Rucker v. 
Cammyer. 
Eſpin. N. P. C. 
105. 


4 


Langford v. 
Admin. of 
Tyler. 
2 Salk, 113. 


* parties is required.“ 
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& be performed on the thing to be ſold, ſuch as was the caſe in 


ce the two caſes laſt cited.” | 
And it was accordingly decided by them, that where the 
plaintiff and defendant had verbally agreed that the defend- 


ant ſhould furniſh 3000 ſacks of flour to be ſhipped for fo- 


reign parts, at 41 s. the ſack, and which agreement the de- 


fendant afterwards refuſed to perform, that it was within 


the ſtatute of frauds, and void. | Cs 
And in the caſe of Cooper v. Elflon, 5 Term Rep. 14. the 


law, as decided in the laſt caſe, was recognized by the Court 


of King's Bench in the fulleſt extent. 


Duere, therefore, if the diſtinction is not, that in the caſes 
ſupra, ſomething was to be done to the thing fold before it 


could be delivered, ſo that the contract could not be completed at 


delivery, whether in ſuch caſe a contract ſo entered into, is 


not clearly within the ſtatute of frauds, if immediate delivery 

does not follow. DD „5 

3. „ Goods fold at public auctions are not within this 
or note in writing between the 


« ſtatute; that is, no earneſt 


For where goods at an auction were knocked down to the 


defendant, and his name entered in the auCtioneer's book 


as the higheſt bidder; he came the next day, and faw them 
weighed, but failing to take them away, the auCtioneer re- 


| ſold them for leſs than he had done to the defendant, and 


then brought this action for the difference of the price. De- 
fendant relied on the ſtatute of frauds ; that he had entered 


into no memorandum in writing, nor given earneſt : but it 
was decided, that the auctioneer was to be conſidered as 


agent for the buyer as well as the ſeller, and that as ſuch, 
ſetting down the name of the buyer, the price, &c. was a 


ſufficient memorandum in writing within the ſtatute to bind 


the ſale, and that the defendant therefore was liable. 


On the ſame principle, where goods were ſold by a broker, 
and he agreed for the ſale of them at a certain price with 


the defendant, and gave him a ſale note of the price; Lord 


Kenyon ruled, that he was to be conſidered as the agent of 


both parties, and the ſale note, a note in writing within the 
ſtatute of frauds and the defendant bound by it. | 


4. It was decided in this caſe, 1, That earneſt only 


binds the bargain, and gives the party a right to demand 


 zhe time; but where the thing ſold is capable of immediate 


— 


but a demand without payment of the money is void, for 


the money muſt be paid at the taking away of the goods, as 


no other time for payment is appointed. 2dly, That after 
earneſt given, the vendor cannot fell the goods without a 
default in the vendee; and therefore if the vendee does not 


come and pay for and take away the goods, the vendor ought 


to requeſt him to do ſo, and if he negleQs, the vendor may 
ſell them again in convenient time after. e 
Where at a ſale by auction, one of the conditions of the 
ſale was, that the purchaſer was to make a depoſit of 251. 
per cent on the whole purchaſe money; it was ruled by 
Lord Kenyon, that it need not be an exact 25 per cent. on 


the whole amount, but that if any money was paid as a de- 


poſit, and accepted as ſuch by the auctioneer, that it was ſuf- 
ficient to bind the bargain. | pen | 
And whatever ſum is paid for earneſt, or as a depoſit, is 
to be deemed 
paid for. DD ES | 
©, «© Where goods are ſold by auction, the ſale is not 


To 


“ compleat to bind the buyer to the purchaſe, till 20 bot is 


„ 4Fually knocked down to him, until which time he may re- 
cc tract his bidding.“ %% ũ ùĩ —N—F 
For where the defendant had bid for a lot at an auction, 
but before the hammer was knocked, recanted his bidding, 
and ſaid he would not have the lot; notwithſtanding which 
it was knocked down to him, and on his refuſing to take it 
away, it was reſold for a leſſer ſum than the defendant had 
bid, and this action was brought againſt him for the differ- 
ence of the price. At the trial, before Lord Kenyon, the 
plaintiff was nonſuited; and on a motion for a new trial, the 
| Judge's direction was held clearly to be right. For that the 


binding; and though the bidding was an offer, and the 
knocking down of the hammer a ſignification of the ſeller's 


aſſent, yet that that was not done here till the defendant had 


to bind one party and not the other, 


. 66 Where a depoſit has been made, it ſhould ſeem that 
if the vendee does not perform the bargain, he ſhall forfeit 
« ſuch depoſit; which is the rule in equity.“ | 


For where on a ſale under a decree, a part of the purchaſe- 
money was depoſited, and the vendee afterwards refuſing to 
complete the purchaſe, the vendor filed his bill to compel 
the payment of the money and perfect the ſale ; the Court 
| allowed the defendant (the vendee) to forfeit his depofit, and 
give up all claim to the thing intended to be purchaled. _ 


retracted. To deny the bidder a power to retract, 1 


part of the price when the goods come to be 
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Pordage v. Cele. 
1 Saund. 319. 


Payne v. Cave. 
3 T. Rep. 143. 


.aſſent of both parties was neceſſary to make the contradtt 


Saville v. Savile. 
1 P. Wins. 745. 


Bexwell Vo : 


7. It was reſolved in this caſe, that when a perſon ſends 
an article to an auction which advertiſes to ſell to the beſt Chriſtie. 


bidder, with orders not to have it /eld under ſuch a price; an 


Cowp. 3953. 


action will not lie againſt the auctioneer if he ſells it at a 
price leſs than that ſo mentioned, as ſuch dealings are a 


fraud on buyers, who ſuppoſe the lot is to be knocked down 


not to be ſet up under ſuch a price. 


to the beſt real bidder ; but it is otherwiſe, had he ordered it 


n And 
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And i it was in this caſe further decided, that if "OF owner 
of goods or an eſtate ſold by auction, employs prffers to bid 
for him without declaring it, it is a fraud on the real bidders, 
and the higheſt bidder cannot be compelled to * che 


purchaſe made under ſuch circumſtances. 


And note, That an auQioneer who ſells goods may main- 
tain an action for them againſt the buyer in his own name, 


even where the goods were ſold at the proprietor's own 


| houſe; for he has a poſſeſſion coupled with a ſpecial property 
or intereſt, a lien for the charges of the ſale, the , 


and auction duty which he is bound to pay. 


And ſo if an auctioneer will not give up the name of his 
principal, he is perſenally liable to an action, on a warranty 
or repreſentation reſpecting the thing ſold, or for not com- 
pleting the purchaſe after it had been knocked down; but if 
the principal is known, the action ſhould be againſt him. 


2d, The next ground of afſumpſe ton 8 contract. I 1 


5 ſhall conſider, i 18 that ariſing from 


WA GE RS. 


« Wagers upon indifferent matters, without any intereſt 
« in the parties farther than the wager itſelf, are allowed 
& by the laws of this country, unleſs where . are re- 


« ſtrained by particuiar acts of parliament.“ 


As in this caſe, where the wager was, Whether one Su- 
ſannah Tye had not bought a certain waggon of one David 
Coleman? After a verdict for the plaintiff, it was moved in 
arreſt of judgment, 11t, That all wagers were void at com- 


mon law, where the party has no intereſt in the ſubject, 


except that created by the wager. 2dly, That wagers came 
within ſtat. 14 Gee. 3. 48. as wagering policies; but it was 
reſolved by the court / diſſentiente Juſtice Buller) 1ſt, That an 
intereſt in the ſubject matter was not neceſfary to enable the 
party to maintain this action, which might be on indifferent 
matters. 2dly, That wagers were not within the ſtat, 


14 Geo. 3. which was confined to o policies of inſurance and 


written inſtruments only. 
« And offumpfit will lie to recover a \ wager fairly won; 


ec but it muſt ariſe on a contingency, the event of which is 


then unknown to both parties; it muſt not be for a blind 
« to an illegal or an immoral tranſaction, or to conceal 
&« fimony, uſury, or bribery; nor muſt it be inconſiſtent 
« with the ſound policy of the ſtate to ſupport it.” 


1. © It is eſſential to a fair wager hat it is contingent, and 
« the event unknown to the parties at the time of laying the 
<« wager ; for if either ſide have a certainty of winning, the 


As 


ve — is void. 0 


HY" OT. 


ment for the amount of it. 


plaintiff recovered, 


As where the wager in queſtion was between two young 
men on the longeſt life of their reſpective fathers. In fact, 


at the time when the wager was laid, the defendant's father 


was dead, he having died the ſame day on which the wager 


18 
Lord Mareh 
v. Pigot. 
5 Burr. 280 


was made; but at ſuch a diſtance, hat the event could not be 


known for fome days after. The defendant refuſed to pay, on 
the 5 E it was impoſſible he could win, his ne 


being dead when the wager was made, and ſo that as he could 


not win, he was not bound to pay. But it was held that 
the event being unknown at the time when the wager was 


laid, that it was a fair wager; and the plaintiff had judg- 


So where the wager was, that a decree of the Court of 


Chancery would be reverſed in the Lords on appeal, and the 


plaintiff had a verdict; it was moved to arreſt the judgment 


on two grounds. iſt, By affecting that the wager was not 
fair, from the circumſtance that the laws are poſitive and 


certain, and ſo the event not contingent, 2dly, As being 


illegal, as contra bonos mores, it being improper and diſgrace- 


Jones v. Randall; 
$376 


ful, and ſo againſt principle, to ſuppoſe that a deciſion 


would take place contrary to right; and therefore that the 


Court would not ſupport it. But it was held to be contin- 


neither improper nor prohibited by any poſitive law, nor 


gent, the queſtion being clearly doubtful. 2dly, That it was 


contrary to any principle of policy or morality; and the 


2. © The ground of the wager muſt not be an immoral or 
& indecent tranſaction, for ſuch cannot be recovered ; nor in- 


As where the wager was upon the ſex of Mademoiſelle 
D' Eon, the action was held not to lie. 1ſt, Becauſe it 
afforded an opening to indecent and improper evidence, 
2dly, Becauſe the peace and character of a third perſon 
might be materially injured by an inquiry in which ſuch 
perſon was not concerned; but by the voluntary acts of two 
unintereſted perſons was brought into queſtion. | | 


3. * Neither muſt it be a cover to an illegal tranſaction, 


Z «c as to conceal bribery, ſimony, or uſury . 


As where the wager was between two voters on the event 
of an election then depending, it was adjudged that the 
action would not lie; for ſo it might be made a means of 
bribery at the election. But had the perſons not been voters, 


it might have been othorwile,. 
And 2 fortiori wherever the wager is itſelf illegal, or 


« ariſes from an illegal tranſaction, it is not recoverable. 


Such are the caſes of wagering policies.” 


cop. 38. 


_« yolve any queſtion by which the peace or character of 
e others may be affected.“ ES | 


Da Coſta v. 
Jones. 


Cowp. 729. 


Cowp. 38. 
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So where the wager was on a race, but the ſum run bt 
was under 50 1. and ſo was illegal under ſtat. 13 C 2. c. 19. 


it was reſolved, that the plaintiff could not recover; for the 


race, which was the ſubject of the wager, IG man, ſo 


Lynal v. 
Longbothem. 
2 Will. 36. 


Ximenes v. 
aques. 6 Term 


ep+ 499. S. P. 


Pope v. 
St. Leger. 
Salk. 344» 


Brown v. 
Leeſon. 
2 H. Black. 


Rep. 43+ 


Atherford v. 
Beard. 
2 Term R. 610. 


Cotton v. 
Thurland. 
5 Term R. 405. 


caunot juſtify holding the money from pd of the parties 


alſo was the wager. 


Such alſo are wagers Sn on Saming, which are 
avoided by ſtat. 9 Ann. c. 14. | 


But 1ſt, * Under the ſtatute the wager muſt ariſe from 


cc play, or be laid on a e playing at Joints game N 


e bited by the ſtatute.” 


For where the wager was ; that one Clarke would not run 
four miles in twenty-one minutes; this was adjudged not 
to be within the ſtatute ; for the perſon by whoſe means the 
wager was won was not playing, though it was admitted 
that a foot-race was a game prohibited under ſtat. ꝙ Ann.; 
and that if it had been laid and proved that Clarke was play- 
ing at a game, called a foot-race, that the wager would not 


be recoverable : but that did not appear, as Clarke might be 


running for exerciſe or amuſement, and know nothing of 
the wager; and fo could not be ſaid to be playing. 


„ azdly, * So where the wager was not on the event of the 
« game played at, but on a collateral matter.“ 


As where it was, Whether one of the players was bound 
to move a man at backgarfinon, not on the play. It was 
adjudged to be recoverable in this action. | | 


But where the wager was, How many different ways 


there were of nickivg ſeven the main at the game of hazard; 


the Court held, that ſuch a cauſe ſhould not be Eberts 


in court; for che game of hazard being prohibited by law, 


it would be admitting the diſcuſſion in a court of juſtice of 
a ſubject founded on an illegal tranſaction. 


4. So the wager muſt not be on a queſtion which it is 
cc inconſiſtent with the Janes policy of the Nady to enter into 
cc the diſcuſhon of.” _ 


As where the wager was hat the amount t of the 


hop duties of Canterbury, it was adjudged that the action 


was not maintainable ; for it made it the intereſt of 'one of 
the parties to diminiſh the public revenue, and was laying 
open to foreigners the internal reſources of the kingdom, and 
drawing that into diſcuſſion which ſhould only be canvaſſed 


in parliament. It was therefore a matter which in ſound 


policy ought not to be brought into queſtion. 


5. Where a wager is laid and the money depoſited i in the 
hands of a ſtakeholder, though the ſubject-matter of the 
wager (as a boxing match, ex gr.) be illegal, the ſtakeholder 


on 


© the plaintiff.” 
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on that ground. And in ſuch caſe, though the battle be 
fought, if either party gives notice to the ſtakeholder not to 
pay over the money, and brings his action before it is paid 
over, he can recover it. T 
ER q | 5 : | 
And Note, That to recover a wager, indebitatus afſumpſit 
will not lie, but a ſpecial aſumꝑſit; for indeb. aſſumgſit lies 
only where debt will. | „ 3 | 


10 2 3d, as A third ground of this action is that for 


e | USE AND OCCUPATION, 
1. © This was given by ſtat. 11 Geo. 2. c. 19, which enacts 


(/ 14.) that where the agreement is not by deed, the 


e landlord may recover a reaſonable ſatisfaction for the te- 
ce nements occupied by the defendant, in an action on the 


trial any parol demiſe, or any agreement not by deed ap- 

' pears, wherein a certain rent has been reſerved, the plain- 
tiff may make uſe thereof as 'an evidence of the quantum 

of the damages.“ C. ng 


„ preſſed ſhall be admitted: for this would elude the ſtatute 
of frauds, if the courts would admit parol evidence to 
« ſupply or alter written evidence.“ | 


As in this caſe where there was a written agreement to 


let a leafe of an houſe for 267. per ann., on this an action 
was brought for the uſe and occupation. The defendant 
paid 261. into court. At the trial the plaintiff offered to 
give parol evidence, that beſide the 261. per ann. the defend- 
ant was to pay the ground landlord 21. 125. 6d. This evi- 
dence was helg to be inadmiſſible, particularly as no evidence 
was offered that ſuch payment had ever been made. _ 


| Before this ſtatute, rent was recoverable only by action of 
debt; for at common law af/ump/it would not lie for it. 


2, 6 Aſſumpfit for uſe and occupation will only lie, where 
cc the defendant holds by permiſſion of, or by demiſe, from 
Therefore where a tenant from year to year of an houſe 
at a yearly rent, became a bankrupt in the middle of the 


1. „ Where there is a note in writing expreſſing the 
guantum of the rent, no evidence of a parol agreement 
tor the payment of any greater rent than is therein ex- 
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caſe for uſe and occupation; and if in evidence on the 
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Harrington. 
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| Naiſh v. 


Tatlock. 
2 H. Black. 320, 


year, and his aſſignees entered and kept poſſeſſion for the re- 
| mainder of the year; it was held, that the leſſor could not 
maintain an action for uſe and occupation againſt e 4 
ſegnees, for the bankrupt's occupation as well as their own, | 
without proving their ſpecial inſtanct and requeſt for the bank- f 
rupt to occupy during the time that had elapſed before the 

bankruptcy. n nr id, no Jen pon | ES 


C3 « There- 
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- &© Therefore no action for uſe and occupation will lie 


ec where poſſeſſion has been adverſe and tortious ; for ſuch 


©« excludes the idea of a contra, which in all caſes of this 
& action muſt be expreſs or implied.“ LE 


For where the defendant was tenant from year to year to 
Mr. Bowes, who, in the year 1777, together with his wife 
had granted an annuity to the plaintiff, charged on the eſtate 
of which the defendant was tenant: Bowes received the rents 
till November 1784, when 81/. rent was in the defendant's 
hands; in 1785 the plaintiff brought an ejectment, and recovered 
poſſeſſion, and then gave notice to the tenant (the defendant) 
to attorn to him, and pay over to him the rent then in his 
hand. Defendant refuſed to attorn or pay him the rent; 
upon which a writ of poſſeſſion was executed, and this action 
brought for uſe and occupation, for the rent accruing from 
the time when the laſt payment wis made to Bowes, to the 
Execution of the writ of poſſeſſion. When it was reſolved, 
That the plaintiff might recover in this form of action for 
the time before the ejectment brought, but not for the rent accrued 
N for by bringing the ejectment, the plaintiff had from 

at time conſidered the defendant as a treſpaſſer, his title 
tortious, and ſo there could be no contract implied. 


3. Aſſumpſit for uſe and occupation will not lie where the 
© premiſes have been let for an unlawful purpoſe.” For where 
this action was brought to recover rent agreed on for the uſe 
and occupation of certain premiſes belonging to the plaintiff: 
it was proved that they had been let to the defendant, who 
was a woman of the town, by the plaintiff's wife, who ma- 
naged his houſe ; and that at the time of the letting ſhe was in- 


formed of the circumflance, and expreſſed her acquieſcence, that 


the defendant ſhould be at liberty to receive viſitors there for the 
prrpoſe of proſtitution. Lord Kenyon directed a verdict for the 
defendant. — | 


4. Tenant at will demiſed over to another, It was held 
by Denniſon Juſtice, That he might. maintain an action for 
uſe and occupation; that however the law might be as be- 
tween the original landlord and the firſf tenant, yet that there 
was a contract between the tenant at will and the defendant: 
and as the defendant had enjoyed the benefit of the contract, 
he thought the action was clearly maintainable. 


ec So that it ſeems to be a general rule, that, as this action 


e is founded on a contract, wherever the defendant enjoys by 


% permiſſion of or demiſe from the plaintiff, he ſhall be liable 
&« in this action, and ſhall not be allowed to queſtion the 


C plaintiff's title,” 


Mergan v. 
Ambroſe. 
Monmouth 
Lent AT. 1756. 
MSS. 


For where in an action for uſe and occupation, the plain- 
tiff gave evidence of payment of rent by the defendant for 
19 years, the defendant would have gone into evidence to 
prove a title in another. Per Wilmot Juſtice, Payment of 
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rent, and holding lar perſon, for fo long a time, is con- 


cluſive evidence againſt. the defendant ; and he cannot ſet up 
a title in another. 


And as to the objection that has been 


27 


made, that the defendant may be liable to two actions for 


the rent, by the perſons having different titles, that cannot 


be the caſe; for though another has title, yet he cannot 
bring an action for the rent till he has made an entry, and 
| recovered in ejectment; and then it muſt be treſpaſs for the 
meſne profits. N C 

But he agreed, that though the defendant could not con- 
trovert the title, yet that he might give evidence to explain 


8. C. 


the holding under him, as that he was executor during the 


minority of A. B: and that his intereſt was then determined: 


for that admits the plaintiff's title, during the time the de- | 


-V 


fendant held under him. 

So where in afſumpſit for uſe and occupation of glebe by 
the incumbent againſt the tenant, to whom the glebe lands 
had been let by a former incumbent, and who, had paid 
rent to the preſent, it was held, that the defendant in this 


Cook, clerk, | 
v. Loxley. 
5 Term Rep. 4 


action could not controvert the plaintiff's title by ſhewing that : 


he had been ſimoniacally preſented. 
5. © In order to entitle a party to maintain this action, 


ec the occupation muſt be ſuch as the party contracted for, 


with a view to its being for his benefit.“ 


For where the plaintiffs contracted to ſell. their intereſt in 
a wharf to the defendant, and ſtated that the leaſe had 13 
years to run; upon this contract the defendant entered into 
the poſſeſſion of the wharf, but it being diſcovered that the 
Plaintiffs had but three years, the defendant refuſed to 
complete the purchaſe. It appeared that the defendant had 
been put to conſiderable expence in removing timber to it. 


Hearn v. 
Tomlin. | 
Peake N. P. 9 

192. 


The plaintiffs brought afſump/it for the uſe and occupation, 


when it was ruled by Lord Kenyon, that the action was not 
maintainable; inaſmuch as the occupation had not been be- 


neficial to the defendant, but on the contrary had been in- 


jurious, as in caſe he had known that the plaintiffs had only 
three years, he would probably not have taken the premiſes. 


6. By /. 15. ſame ſtatute, It is enacted, That if any 
“ tenant for life dies before or on. the day on which any 
rent was made payable, upon any leaſe which determined 
with the life of ſuch tenant for life, his executors or ad- 


«« miniſtrators may in this action recover againſt the under- 


« tenants ſuch a rateable part of ſuch rent as would be due 
« to the tenant for life for the time he lived.” | 


In Chancery, Lord Hardwicke decided, that when tenant in 
| tail made a leaſe for years, and died a week before the rent 
became due, without iſſue, that his executor was entitled to 

| an apportionment of the rent; for though tenant for life 


7 


22 


Paget v. Gee. 
1 Burn's J. 55. 
198. 


22 


Howell v. 
Hanforth. 

2 Black. Rep. 
1016. 


Pottet v. 
. 
Salk. 129. 
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Taylor v. 


Dobbins. 
1 Stra. 399. 
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only is mentioned, yet he as to this is a tenant for life. In 
the ſame caſe Lord Hardwiche was of opinion, that tenant 
for years determinable on lives, was within the miſchief of 
the ſtatute. So where a wife had an annuity as a ſeparate 
maintenance, payable quarterly, and died in the middle of 
the quarter, the annuity it was held ſhould be TT, | 
though annuities are not within the ſtatute. 


Ath, The next claſs of Expreſs Contratts, which are the 
foundation of this action, ariſe on 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


Under this head, I ſhall conſider, 1. Thoſe points in which 
Bills of Exchange and TROY Notes agrec : 2dly, In | what 
they differ. 


iſt, Bills of Exchange and Promiſſory Notes agree, it, | 
in their being negotiable when drawn in a particular form. 
2dly, In the mod: in which they are negotiable. 3dly, They 
differ in this, that in the caſe of Bills of Exchange, the forms 
of acceptance and proteſt are neceſſary ; which | in caſes of 
notes are not required. 


Theſe form the following heads : 


1. What Bills or Notes are of a negotiable nature. 2. In 
what manner negotiated. 3. The acceptance of Bills of 
Exchange. 4. The Peoteſt. 5. The nature of payments by | 
Bills r Notes, | 5 


1. Of what Bills or Notes are wy a negotiable Nature, 


1. What Notes are of a negotiable Nature. ans, 


Bills of exchange drawn in the uſual form, of being pay- 
able to A. B. or order, were at all times negotiable by To ah 
tom of merchants; but promiſſory notes were firſt made ſo 
by ſtat. 3 & 4 Ann. c. g. ſ. 1. which enacts, © That all notes 
oy ſigned by any perſon, or by any body, politic or corporate, 
& or by any perſon intruſted by them to ſign ſuch notes, 


“ promiſing to pay to any other perſon, or order or bearer, 


ce the money mentioned in ſuch note ſhall be aſſignable over 
ee by indorſement as inland bills of exchange are; and the 
te * indorſee may maintain his action on ſuch indorſement.” 


1. It is ſufficient, if the: note is drawn in the maker's - 
hand-writing, thus: “ A. B. promiſe to pay,” (or his name 
be written by him, in any part of it,) &c. without being - 
ſcribed A. B. though the words of the ſtatute are /igned by 


Vid. 2L.Raym. ſuch perſon; for the ſtatute does not direct the name to be 


5376. 


in any particular part, or ſubſcribed in any particular. manner. 


. No 2 notes are negotiable, but ſuch as a 
& * the payment of money abſolutely. For if they 22 
on a ee, * are not negotiable,” | 
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As where the note was, I promiſe to pay . —— on the '; Burr. 323. 
death of George] Henſhaw, if he leaves me ſo much, or I Roberts v. Peak. 
am otherwiſe able.” It was adjudged, that this note was 1” 
not a negotiable. one within the ſtatute ; for it was for the 
payment of money on the contingency of George Henſhaw 
leaving the perſon ſo much money, or that he would other- 
| wiſe be able, neither of which might happen. | 


So where the note was a promiſe to pay /. after the Beardſley v. 
defendant's marriage, it was held not to be a negotiable note; yore 

for the defendant might never marry, and ſo the note was OR "Om 

_ contingent. Oe 8 3 

Therefore notes in the alternative are not negotiable, as a Smith v. 
note promiſing to pay or deliver an horſe, or to pay if J. S. * ä 
does not, are not negotiable notes; for the note becomes * © 7 1396. 
nullity by performance of the other part of the alternative. | 


« But where notes are to become payable on an event 
« which will certainly happen, and take effect in future, they 
« are then negotiable.” ER. | 
As where the note was for the payment of money fx Cooke v. 
_ weeks after the death of the defendant's father, it was held to * | 
be a good negotiable note, for the event was certain, and 25 
the uncertainty only went to the time of payment, which 
did not deſtroy its negotiable nature; for ſuch is the nature 
of all notes payable after ſight. Py 


« As in the caſes already cited, of notes payable on the 
« death of any perſon, which though uncertain as to the time 
«© when they would become payable, that depending on t 
& time of the perſon's death, were yet negotiable where the Evans v. Under- 
« promiſſory note was to pay, upon the receipt of the maker's _ ON 
« wages and prize-money from his Majefty's ſhip Suffolk ;?? aug 
this was adjudged to be a good and negotiable note, as the Andrews v. 


Paying of a ſhip was *a thing certain, though the time when it r e 5 
would take place was uncertain. | 4 2 — 1 


“ And fo a note at firſt contingent may, by ſubſequent Gofs v. Nelſon, 
& words, become poſitive and negotiable ;” as, if a note was Burr. 226. 
drawn by an infant, promiſing to pay “ when he comes f. 

66 age,” that would not be negotiable, on account of the 


| uncertainty of the event; but when it is added, „on his 


« coming of age,” viz. © 12th June 1750,” there the time 
is ſpecified, and, it becomes a certain debt ſolvendum in fus _ 
8 EO EE TNT ; | 


3. © Notes, in order to be negotiable, muſt be for the 
ce payment of money only.. „ FEES | i 
For where the note was © to deliver up horſes and a Martyn v. 

_ ©. wharf, and to pay money at a particular day ;” it was ad- 3 . 
Judged to be not a note negotiable within the ſtatute, not FEE 


being for the payment of money only. 


Moor ve 
Vanlute. 

E. i Geo. 1. C. B. 
Bull. N. P. 272. 


Morris v. Lee. 
1 Stra. 629. 


Chadwicke v. 
Allen. 
1 Stra. 706. 


Smith v. Kendal. 
6 Term Rep. 
123. 


Popplewell v. 
Wilſon. 
1 Stra. 264. 
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So a promiſe to pay 300 J. to B. or order, three good 
Eaft India Bonds, was held to be not a negotiable note 
within the ſtatute. - 1 


4. „ No expreſs form of words is neceſſary to conſtitute 
ce a good and negotiable note, provided it amounts to an 


4 abſolute promiſe to pay.” 


As a note promiſing 10 be accountable to J. S. or order, 


value received, or for the debt of another (1 Stra. 264.) is 


negotiable. | | 
So acknowledging to have received certain notes, and to be 


. indebted in the balance, which the maker of the note promiſes 


to pay, is a good and negotiable note. 


A note payable to A. B. without the words, © or order,” 
is a promiſſory note within the ſtatute. 


& And where a note contains a promiſe to pay abſolutely, 


(é jt is not neceflary to add for value recerved.” 


For where in error from C. B. in cafe on a promiſſory 
note, whereby the defendant promiſed to pay to the plaintiff 
I for a debt due by 4. B. to the plaintiff, it was ob- 
jected, That this not being for value received was not within 
the ſtatute, and, prima facie, the debt of another is no con- 
fideration to raiſe a promiſe ; but the court held it to be 
within the ſtatute, being an abſolute promiſe, and every way 
as negotiable as if it had been generally for value received. 


2. What Bills of Exchange are of a negotiable Nature. 
I. % Bills of exchange muſt be drawn for the payment of mo- 


« ney abſolutely, in order to be negotiable ; that is, they muſt 


L 25] 


Jenny v. Herle, 
1x Stra. 591. 
Carlos v. 
Fancourt. 

5 Term R. 482. 
9. P. | 


Dawkes v. Ld. 
Deloraine. 
3 Wilſ. 208. 


Jocelyn v. 
Laſeree. 


1 Stra. 59 Te 


the ſame reaſon. 


6 not be confined to credit on any particular thing or fund, 
« or depend for payment on any particular event or con- 
cc tingency.” | | ©: = 


For where the bill of exchange was drawn © on the monies 
in the drawee's hands belonging to the proprietors of the 
Devonſhire mines, being part of the confideraiion money 
for the purchaſe of the manor of Weſt Buckland ;” this was 
held to be not a negotiable bill of exchange; for it was 
charged on a particular fund which might not anſwer, and ſo 
the bill was not payable at all events. 5 8 


So where the bill was drawn thus: Pay to M. R. 32 J. 
out of William Stewart's money, as ſoon as received; this 
was adjudged not to be a negotiable bill of exchange, on 
account of the uncertainty of the fund on which it was 


drawn. : 


So where the bill was drawn by an ofhcer on his agent, 
on his growing ſubſRence, it was adjudged not negotiable for 


Aer 


9 
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te For it is eſſential to a bill of exchange, that it ſhall de- Per De Grey, 
cc pend on the perſonal credit of the parties, whoſe names C. J. in Dawkes 


« are on the bill, independent of any fund, event, or con- 
c tingency; for in order to charge them, they muſt be per- 
e ſonally liable, but when the bill is drawn on any fund, the 
cc fund is the debtor, not the perſon; ſo when drawn on 
« any contingency, the perſon is not liable till the contin- 
« gency happens. So that it becomes neceſſary to aſcertain 
« what are properly bills of exchange, and what not; as if 


. the bill is not a negotiable one, the party is not liable to 


cc an action on it.” Therefore, in the caſe of Dawkes v. Lord 


V.LQ.1 
3 Wilf, 207. 


Deloraine, ſupra, which was againſt the defendant, as drawer 
of the bill therein mentioned, he was adjudged not to be 


liable; for having charged the bill on the money of William 


Stewart when it was received, he did not mean to make him 


ſelf liable, and he had judgment accordingly. 


c But where a particular fund is mentioned, F that is one 
cc that is certain, and the party is ſtill liable perſonally beſide, 
& in that caſe, the bill is negotiable which is drawn on its 
oe credit.“ . | 5 . | 

As where it was drawn by an officer in theſe words: 
% Pay to A. B. or order, J., as my quarterly half-pay, to 
be due from the 24th of June to the 24th of September, by 
advance.“ This was held to be a good bill of exchange: 
for the half-pay was a certain fund, and it was only a di- 


rection to the drawee out of what fund he was to be reim- 
burſed; but the money was to be advanced on the credit of 


the perſon, 


ce But where a bill is ſo drawn on a particular fund, though 
' not regularly a bill of exchange to charge the parties per- 

« ſonally, it ſhall operate as an aſſignment of ſo much, and 
& bind.” = | „ „ 

For where Debiray, an officer, drew a bill of exchange 
on the agent of the regiment, « Pleaſe to pay to 4. B. the 
ſum of —— J. out of the firſt money that becomes due to 
me on account of arrears, or non- effective money” the 
_ defendant did not accept the bill, but marked it in his book, 
and promiſed to pay it when effects came to his hands, 
Debiray died before the bill became due. It was allowed 
on all bands, that this was not a bill of exchange accordin,: 
to the cuſtom of merchants, being to be paid out of a parti- 
cular fund; but Lord Mansfield ſaid, it was an aſſignment for 


McLeod „Ae. ; 
2 Stra. 762. 
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Clar k V. Adair. g 
Sit. Eaſt. 4 G. 3. 
MSS. cited by 
Buller J. in 
Maſter v. Miller, 
4 Term R. 320. 


a valuable conſideration, with notice to the agent, and he 


was bound to pay it. He ſaid, the agent is the known public 
officer for the regiment, and that the adminiſtrator could not 
prevent the money from coming to his hands; and that he 
remembered a caſe in chancery, where the agent (under the 
like circumſtances) had paid the money to an adminiſtrator, 
and he was decreed to pay it over again to the perſon in 
Whoſe fayour it was drawn; and ſo this being an —” - 
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the adminiſtratrix of Debiray, to recover the money to the 

amount of which the bill had been drawn, it was ruled, That 
the holder of the bill had a title to the money; and the de- 

tendany had a verdict. | 


3 Wil. 211; 2. © In order to make bills of exchange 9 they 
cc muſt be payable to order or bearer. For if a bill is payable 
_ © to a perſon only by name, it is not negotiable, as by the 

& terms of it, it is confined to ſuch perſon only,” 


te So if a bill of exchange is drawn for a particular pur- 
ce poſe, or is directed to be applied to a particular uſe, fuch 
* bill of exchange is not negotiable, and that wherher the 
« direction 1s in the body of the bill or by indorſement.” _ 


Ancher v. Bank For where one Dahl, a Dane, reſident in Denmark, being 
of England. indebted to the houſe of Heide and Co. of London, applied 
3 to one Meſtue to get him a bill on London, in order to diſ- 
charge the debt, Meſtue procured him a bill to the amount 
of the debt from the plaintiffs, on Heide and Co. This bill 
was a regular bill of exchange, and payable to Meſtue or 
3 order; Meſtue remitted the bill to London, with this in- 
[ 27 dorſement: © The within bill to be credited to Dahl, value in 
| &« account ;” and the letter in which it was encloſed informed 
the houſe of Heide, that it was to be applied to the diſcharge 
of the debt due to them by Dahl. The bill was received, 
and notice given by Heide and Co. that it ſhould be ſo ap- 
plied. Afterwards a clerk in the houſe of Heide forged an 
indorſement on this bill, and got it diſcounted at the Bank 
of England. When the day of payment came, the acceptors 
having become inſolvent, and the clerk abſconded, one Fulg- 
bergh paid it for the honour of the plaintiffs ( the drawers): 
and this action was brought to recover back its amount: 
when it was reſolved, that by the ſpecial indorſement, the 
bill, though originally negotiable, ceaſed to be ſo; ſo that 
not being negotiable farther than to Heide and Co. the Bank 
of England had paid the money in their own wrong, and 
the plaintiffs had judgment. 


3. It ſeems to have been formerly thought necellary 
e that bills of exchange, in order to be negotiable, ſhould | 
cc expreſs to be for value received.” / 


Bankury vi 10 For where the bill was in theſe words, Pay to Mr. 
Liffet. Richard Banbury, two hundred pounds, on account of 
— x Stra. 1212+ the freight of the Vale Galley, and this ſhall be your ſuf- 


_ ficient diſcharge;“ the defendants accepted the bill ſpe- 
cially. On being ſued on this acceptance, it was adjudged 
not to be a bill of exchange, as — the words value 


5 received. 
White v. But horns, it has been ſince ſettled on demurrer, that 


Ludwich. it is not neceſſary that the bill o exchange ſhould import to 


Bailey on Bi 
of Exch. 1 be for value received, 
Theſe 
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i Theſe caſes apply to the particular nature of | promiſſory 
notes and bills of exchange. In the following, neither are 


negotiable, as being void at law in their creation; neither 


can they by any future negotiability be made valid, even in 


the hands of a bond fide holder. 

1. If made by a feme covert. | 
For where a woman during coverture gave a note of hand 
for a ſum of money, it was adjudged to be void; and though 
in this caſe after her huſbands death ſbe promiſed to pay it, it 
was held not to eſtabliſh the note, which was void in its 
creation. | | N 


2. If given for an ſurious conſideration. 


For where the defendant having occaſion to borrow two 
hundred pounds; two perſons, of the names of Harris and 
Stretton, agreed to lend it; but pretending not to have the 
money, prevailed on him to ate goods, which they valued at 


Lloyd v. Lee. 
I Stra. 94. 


Lowe v. 
Walker. 
Doug. 708. 
Maſſa v. 
Dauling. 

2 Stra. 1243. 


two hundred pounds, and for which he accepted the bill 3 5 


of exchange in queſtion in their favour. Theſe goods, when 


they were ſold, produced but 1171. The bill of exchange 


was indorſed over to the plaintiff fairly, and for a valuable 
conſideration; and he having ſued the defendant on it, it 


was reſolved, That the pretended ſale of goods was to give a 
colour to the parties to take more than legal intereſt, and ſo 


[23] 


Was uſurious. 2dly, That the bill, being given in conſidera- 


tion of this uſurious contract, was abſolutely void (under 


ſtat. 12 Ann. 16.) even in the hands of a fair indorſee; and 
the defendant had judgment. 15 e 


But if it has been given for a hon fide conſideration, uſury 
in any of the intermediate tranſactions ſhall not avoid it in 


the hand of a bond fide indorſee in an action againſt the ac- 
ceptor. f | | | 


3. If given for money won at gaming, or lent to game with. 


As where in an action by the indorſee of a promiſſory 


note, it appeared that it was given by the defendant for 
money lent to him knowingly to game with, by ong Church, who 
had indorſed it over to the plaintiff for a valuable conſidera- 
tion, it was held, that ſtat. ꝙ Ann. 1.4. having declared all notes, 


whereof the whole, or any part of the conſideratien, was 


money knowingly lent to game with, to be void to all intents 


Daniel v. 
Cartony. 
Eſpin. N. P. C. 


274. 


Bowyer v. 
Brampton. 
2 Stra. 1155. 


and purpoſes whatever; and this note being of that deſcrip- 


tion, it could never be recovered in any hands whatever. 


4. By ſtat. 1 5 Geo 3. 51. © All negotiable promiſſory 
notes, or inland bills of exchange, for a leſs ſum than 


twenty ſhillings, are declared to be null and void, and 


« perlons ifſuing them liable to a penalty of 20 /.” 


And by ſtat. 17 Geo. 3. c. 30. it is further enacted, That 
* all promiſſory notes, bills of exchange, or draughts, being 


* negotiable, to the amount of twenty ſhillings or upwards, 


60 and 
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& and leſs than 5 J. or for 5 J, ſhall ſpecify the names and 
& places of abode of the perſon to whom or to whoſe order 


_ © they ſhall be payable, bear date at or before the time when 


Vide Bowman 
v. Nicholl. 
S Term R. 557. 


Maſter v. 
Miller. 

4 Term Rep. 
. 
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Smith v. 

Boehm. 

Gilb. Kep. 93. 
2 Lord Raym. 

3396. S. C. 


Conner v. 
Martyn. 

1 Stra. 516, 
3 Will, 5. 
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7 

* 

y 

| 
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« they are iſſued, and be made payable within twenty-one 


« days after date, ſhall not be transferrable after the time 


tc limited for payment, and if indorſed, the time muſt be 
© mentioned, and the name and place of abode, and figning, 


« atteſted by witneſſes.” 


5. 6 ay alteration in a bill of exchange in a material 
& part, ſhall make it void in the hands even of a fair holder 
« for a valuable conſideration. | | | 


As where a bill was drawn on the defendant dated the 
26th of March, three months after date, and accepted by 


him; but while in the hands of the payee the upper part of 


the figure of 6 was eraſed, and it ſtood as dated the 2oth. 
In this form it was indorſed to the plaintiff, who ſued the 
acceptors z when it was reſolved, That he could not recover; 
for by this alteration the time of payment was accelerated 
and materially changed, and by ſuch means the inſtrument 


avoided. 


; | 
Note, It is neceflary to attend to what notes are nego- 
tiable, and what not; for if the plaintiff declares as indorſee 
on a note of hand under ſtat. 3 & 4 Ann. ch. y. and has judg- 
ment, and it afterward appears that the note was not nego- 


tiable, judgment will be arreſted. 


1. In what manner Bills of Exchange or Promiſſory 


Notes are negotiated. 
Tmis is either by indorſement or without it, that is, merely 
by delivery. | ml 
iſt, When a promiſſory note, or bill of exchange, is of a 
negotiable nature, it then only can be indorſed over to a 
third perſon; I ſhall therefore conſider the decided caſes as 
to indorſements, under the following heads: 1. Who may 
indorſe a bill of exchange, or promiſſory note. 2. In what 
manner an indorſement ſhould be made. 3. The effect of 
the indorſement. 4. The manner and order in which the 
ſeveral parties are chargeable. . 5 1 


1. Who may indorſe Bills of Exchange, or Promiſſory 
Notes. | | 

1. The payee of a bill of exchange, or the perſon to whom 

the note is payable, muſt, from the nature of the tranſaction, 


be the firſt indorſer. Tn 


2. If a note is made to a feme covert, ſhe cannot indorſe 
it; for the right is veſted in the huſband, and be alone can 
indorſe it. So if it was made to her when ſole, it - 4-9 | 

A | | EY Cy 
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| to the huſband. 5 5 

3. So by the cuſtom of merchants, an executor or admini- 

firator may indorſe oer a note or bill of exchange: for the whole 

property is in them, and the note or bill is in its nature 
aſſignable. 295 EE 


So a bill of exchange may be, indorſed 0 an executor or 


a teſtator or inteſtate. 


« which caſe one may indorſe in the partnerſhip name.” 


For where the bill in queſtion was drawn by two perſons 


were not partners, and one of them only indorſed it to the 
plaintiff. In an action againſt the defendant (the acceptor) 
Lord Mansfield nonſuited the plaintiff, holding that both 
names to whom the bill was payable, ſhould have been in- 
dorſed. On a motion for a new trial, the Court were of 


that form, Pay to us or our order,” they had made them- 
ſelves ſo far partners, that the indorſement by one was ſuf- 
| ficient. A new trial was therefore granted. At the ſecond 


was the uſage and underſtanding of all the merchants and 
brokers in London that the indorſement ſhould be made' by 
both payees: the admiſhon of this evidence was oppoſed, 


to preclude the evidence offered; it was therefore admitted, 
and there was a verdiCt for the defendant. 


5. © Where a bill of exchange has been delivered for a 


« he may indorſe it afterwards.” 


In this caſe Hil! and Richardſon, being partners and 
indebted to the plaintiffs, drew a bill of exchange, payable 
to their own order on one Pickering ; and in part payment 
of the debt ſo due to the plaintiffs, delivered to them this 
bill: but at that time forgot to indorſe it, and the miſtake 
Was not obſerved at the time by the plaintiffs. Pickering 
accepted the bill in the hands of the plaintiffs, and promiſed 
yment ; but before he had paid it, Hill and Richardſon 
ecame bankrupts, and the omiſſion of the indorſement being 
diſcovered, the plaintiffs applied to them, and they indorſed 

the bill after they had become bankrupts. An action being 

brought againſt the acceptor, it was objected, That this action 
could not be maintained, the plaintiffs deriving their title by 


Kenyon, 


ſame, for if ſhe afterward marries, the huſband muſt indonſe 
the note: for being perſonal property, it belongs excluſively 


4. © If a note or bill of exchange is made payable to two 
« perſons, beth ſbould indor/e it, unleſs they are partners; in 


of the name of Maydwell, payable to their own order, they 


indorſement from the baukrupts ; but it was ruled by Lord 


Robinſon 
v. Stone. 

3 Wilſ. 1. 

2 Stra. 1260; 
L C. : 


King v. Thorn. 
Mic. 27. G. 6. 


| adminiſtrator as ſuch, and be ſued for by ſuch executor or * 
adminiſtrator: as in payment of a debt due to the eſtate of 


1 Term Rep. 
487. 


Carvick v. 


Vickery. 


opinion, That as to this tranſaction, by making the bill in 
trial the counſel for the defendant offered evidence, That it 


but Lord Mangfeld did not think the queſtion fo ſettled as 


4e valuable conſideration before a party becomes bankrupt, 


Smith & alt, v. 
Pickering. 

Sitt. Weſt, Hill. 
31 G. 3. & 
Paſch. 31 G. 3. 
B. R. M8. 
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Smith v. 
Boehm. 
Gilb. Rep. 93. 
2 Lord Raym. 
3396. S. C. 
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« and leſs than 57. or for 5 J, ſhall ſpecify the names and 


& places of abode of the perſon to whom or to whoſe order 
ce they ſhall be payable, bear date at or before the time when 
«© they are iſſued, and be made payable within twenty-one 
tc days after date, ſhall not be transferrable after the time 
tc limited for payment, and if indorſed, the time muſt be 
& mentioned, and the name and place of abode, and ſigning, 
« atteſted by witneſſes.” . ES 


5. * Any alteration in a bill of exchange in a material 
& part, ſhall make it void in the hands even of a fair holder 
&« for a valuable conſideration. . | 


As where a bill was drawn on the defendant dated the 
26th of March, three months after date, and accepted by 
him; but while in the hands of the payee the upper part of 
the figure of 6 was eraſed, and it ſtood as dated the 20th. 
In this form it was indorſed to the plaintiff, who ſued the 
acceptors ;z when it was reſolved, That he could not recover; 
for by this alteration the time of payment was accelerated 
and materially changed, and by ſuch means the inſtrument 


avoided. 


i 7 — vo 

Note, It is neceſſary to attend to what notes are nego- 
tiable, and what not; for if the plaintiff declares as indorſee 
on a note of hand under ſtat. 3 & 4 Ann. ch. 9. and has judg- 
ment, and it afterward appears that the note was not nego- 
tiable, judgment will be arreſted. | ” 


1. In what manner Bills of Exchange or Promiſſory 
Notes are negotiated. 


This is either by indorſement or without it, that is, merely 
by delivery. | Es z 


1ſt, When a promiſſory note, or bill of exchange, is of a 
negotiable nature, it then only can be indorſed over to a 
third perſon; I ſhall therefore conſider the decided caſes as 
to indorſements, under the following heads: 1. Who may 
indorſe a bill of exchange, or promiſſory note. 2. In what 
manner an indorſement ſhould be made. 3. The effect of 
the indorſement. 4. The manner and order in which the 
ſeveral parties are chargeable. 5 ns 


1. M bo may indorſe Bills of Exchange, or Promiſſory 
FD 2 


1. The payee of a bill of exchange, or the perſon to whom 
the note is payable, muſt, from the nature of the tranſaction, 


Conner v. 


Martyn. 
1 Stra. 5 16. 


3 Wilſ. 5. 


be the firſt indorſer. 


2. If a note is made to a feme covert, ſhe cannot indorſe 
it; for the right is veſted in the huſband, and he alone can 
indorſe it. So if it was made to her when ſole, it 1 

5 | We es 
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ſame, for if ſhe afterward marries, the hſband muſt indorſe 
the note; for being perſonal property, it belongs excluſively 
de the haſbang.. SITS . 
3. So by the cuſtom of merchants, an executor or admini- Robinſon | 
frator may indorſe ouer a note or bill of exchange: for the whole Yon. 
property is in them, and the note/or bill is in its nature 2 Sera. 1260; 
30 a bill of exchange may be, indorſed # an executor or King v. Thorn. 
adminiſtrator as ſuch, and be ſued for by ſuch executor or * 27. G. 5. 
adminiſtrator: as in payment of a debt due to the eſtate of , Term Rep. 
a teſtator or inteſtattte. a 
4. „If a note or bill of exchange is made payable to two g 
« perſons, beth ſbould indorſe it, unleſs they are partners; in ; 
which caſe one may indorſe in the partnerſhip name.“ „ 


For where the bill in queſtion was drawn by two perſons Carvick v. 
of the name of Maydwell, payable to their own order, they Vickery. = 
were not partners, and one of them only indorſed it to the . d — 1 
plaintiff. In an action againſt the defendant (the acceptor) 39 4 

Lord Mansfield nonſuited the plaintiff, holding that both 
names to whom the bill was payable, ſhould have been in- 
dorſed. On a motion for a new trial, the Court were of 
opinion, That as to this tranſaction, by making the bill in 
that form, Pay to us or our order,” they had made them- 
ſelves ſo far partners, that the indorſement by one was ſuf- 
ficient. A new trial was therefore granted. At the ſecond 
trial the counſel for the defendant offered evidence, That it 
was the uſage and underſtanding of all the merchants and 

brokers in London that the indorſement ſhould be made by 
both payees: the admiſhon of this evidence was oppoſed, 
but Lord Mansfield did not think the queſtion ſo ſettled as 
to preclude the evidence offered; it was therefore admitted, 
and there was a verdict for the defendant. . | 


. 5. “ Where a bill of exchange has been delivered for a 
« valuable conſideration before a party becomes bankrupt, 
dc he may indorſe it afterwards”  _ e 


2 In this caſe Hill and Richardſon, being partners and Smith & alt, v. 
indebted to the plaintiffs, drew a bill of exchange, payable Sid, Weft. | 
to their own order on one Pickering ; and in part payment by „ 
of the debt ſo due to the plaintiffs, delivered to them this Paſch. 31 G. 3. 
bill: but at that time forgot to indorſe it, and the miſtake B. R. Ms. 
was not obſerved at the time by the plaintiffs. Pickering 
accepted the bill in the hands of the plaintiffs, and promiſed 
Payment; but before he had paid it, Hill and Richardſon 
became bankrupts, and the omiſſion of the indorſement being 
diſcovered, the plaintiffs applied to them, and they indonſeu 
the bill after they had become bantruptr. An action being 
| brought againſt the acceptor, it was objected, That this action 
could not be maintained, the plaintiffs deriving their title by 
indorſement from the baukrupts ; but it was ruled by Lord 
| . e „ 


80 
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Kenyon, That the plaintiffs having taken the bills for a valu- 


able conſideration, obtained thereby a complete property; and 


that the indorſement was merely the formal part, (the evi- 


[31] 


Clark v. Pigot. 
1 Salk. 126. 


Lucas v. 
Haynes. 
Salk. — 
S. P 


Theed v. Lovell. 
2 Stra. 1103. 


Hawkins v. 
Cardy. 

x Ld. Ray. 360. 
Salk. 65. S. C. 


Wiffen v. 
Robarts. 
Eſpin. N. P. . Tho 
2614. 


Jjohnſon v. 
Kenyon. 
2 Wilſ. 262. 


dence of the transfer,) and ſo might be made by the parties 
after they became bankrupts. On a motion for a new trial, 
the Court of K. B. concurred in the Judge” 8 * - 


2. In what manner the Indorſement is to be made. 


1. © The uſual mode of indorſing a note or bill is by theſe 
ct words, Pay the contents to A. B., and ſigned by the payee : 
« and ſuch indorſement transfers the property to A. B. So 
* alſo may a bill or note be indorſed by a blank indorſement 
&« of the name alone ; but unleſs there is ſome evidence that it 


« 1s taken by the indorſee as property, the mere indorſe- 


c“ ment of the name does not itſelf transfer the property 
& jn the bill or note out of the payee, or indorſer.” 


As where the plaintiff having a bill of exchange dee 
to him or order, on the defendant, ſent it to his friend J. S. 
to get it accepted, having firſt put his name on it; F. $. got 
it accepted ; but it not being paid, the plaintiff brought his 

aCtion againſt the defendant; it was contended that it would 

not lie, the property being transferred by the indotſement to 
J. S. But Holt, Ch. J. held, That J. S. had it in his power 
to act either as indorſee of the bill, by writing to that effect 
above the plaintiff's name, or as his ſervant, by writing an 
acquittance to the defendant above it, in like manner: that 
not having written an indorſement above, he took the note 
to receive the money as ſervant to the plaintiff, and * the 
action well lay. 


And therefore where in the action by the payee, the note 
being produced, had his name on the back of it; and it was 


inſiſted, that hat was an indorſement. The judge allowed 


it to be ſtruck out in court; for W in blank, no property 
was transferred. 


2. A bill of exchange cannot be indorſed over for a part 
of the ſum it is drawn for, for thit would ſubject the drawer 
or acceptor to ſeveral actions, upon a contract which is en- 
tire. But the holder may have his aCtion for part, if he ac- 
knowledge ſatisfaction for the reſt. | 


So the indorſee of an accommodation bill who takes it 
knowing it to be ſuch, and advances on it but part of the 
amount, can only recover as much as he has really paid; 
but where the bill has been regularly drawn in the courſe of 
trade on a fair account, though the indorſee has not given 
the indorſer the full amount of the bill, yet he may recover 
the whole, and be the holder of the overplus above the ſum 
he has really paid to the uſe of the indorſer. 


Though the indorſee has received part of the money from 


the indorſer of a bill of exchange, he may, W have 
his 
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his action againſt the drawer of the bill for the whole amo OO 


of it, and the indorſer have his remedy, for ſo much as he 
has paid, againſt the indorſee ; for if the action was brought 
by the indorſee only for the reſidue, the indorſer who paid 
him would have his action againſt the drawer for the part he 
nad paid, and ſo multiply actions. 1 : 
But if the indorſee of a bill of exchange receives part Bacony Searles, 
of the money from the drawer, he can only recover the refidue 23. I 
frem the acceptor ; for a bill of exchange being an order from | 
the drawer to the acceptor to pay ſo much money, when the 
drawer pays part, it operates as a Countermand of the payment 
of ſo much of the money, and a releaſe to the drawee. 
Therefore, where the plaintiff declared as indorſee of a bill 
for 95 J. againſt the defendant as acceptor, the drawer had 
paid 60 J. and the acceptor now paid the remainder into court, | 
the defendant had a verdict, Lord Loughborough holding the : 
above doctrine; which was confirmed by the court of 
CC | | | | D 
And the reaſon of the difference of the two caſes feems [ 32 J 
to be, That as the bill was created by the drawer in conſi= | 
deration of the amount firſt advanced by the payee, or as 
payment of a debt to payee, and he is u/timately liable, he. 
ſhall be allowed to- diſcharge the bill in any manner he 
pleaſes : but as payment muſt ultimately come from him, to 
allow a partial payment by any other party whoſe name was 
on the bill, would be to multiply actions. 


4. „ If a bill of exchange or promiſſory note is drawn 
© payable to any perſon or order, and is not paid, but rs 
& taken up by the drawer, ſuch bill can never regularly 
after be indorſed, it is functus icio, and no longer ne- 
e gotiable.? 1 e 1 | 
For where in an action againſt the defendant as acceptor Beck v. Noble. 
of a bill of exchange, it appeared to have been drawn ori- * * 
ginally by one Brown in favour of Hodgſon, on the defend- 8 
ant, who accepted it; but not being paid when due, Heodg- 
fon returned it to Brown, who paid the money. Afterwards 
_ Brown indorſed it to the plaintiff, who ſued the defendant z 
when it was reſolved, That the acceptor was diſcharged by 
Broꝛun taking up the bill, by which there was an end of its 
negotiability. . , | 


“Though the rule is laid down thus generally in this Plenius 3 Term 

© caſe, yet it muſt be taken with ſome qualification ; for Rep. 5: 
* the rule ſeems rather to be, that where a bill or note is 
by indorſed after it is due, as that is a ſuſpicious circum- 
* Nance; it 1s incumbent on the party who receives it, 
| : ts ſatisfy himſelf that it is a good one, as otherwiſe 
es ſhall be preſumed to take it only on the credit of the 
_ perſon from whom he received it. Aud therefore if the 
indorſee of a bill or note, ſo indorſed after it is due, ſue _ 

: | | | «th 


| et the acceptor of the bill, or maker of the note, the de- 
„ & fendant ſhall be allowed to go into every circumſtance of 
defence he might have had againſt the original party to 


cc whom it was payable.” 


Brown v. Pavis. Therefore where the defendant was the maker of a pro- 
3 Term Rep. 80. miſſory note, payable to one Sandal or order, and he had 
e V-  indorſed it to one Taddy, who had noted it fot non-pay- 
Tec. z. ment, and afterwards the defendant paid Sandal, but ne- 
glected to take up the note. Sandal having paid Taddy, got 
the note again, and 3 to the plaintiff long after it was 
due, who now brought his Action againſt the defendant, It 
was reſolved, That the defendant ſhould have been admitted 
to give evidence of thoſe facts; that the noting was a ſtrong 
circumſtance of fraud, and that flight evidence ſhould weigh 
with the jury to preſume that the indorſee was acquainted 
with the fraud. : ES Co a 


Ancber v. Bank 80 a bill at firſt negotiable, may, by the indorſement of 
olkngland, arte. the payee, be reſtrained from being further negotiable. 


. ] 5. By ſtat. 17 Ges. 3. 30. All indorſements of promiſ- 
ſory notes or bills of exchange, under 5 J. drawn purſuant to 
the directions of the ſtatute (ante, fol. 28.) muſt be indorſed 
by the words « Pay the contents to A. B. or order,” or ſuch 
ſhall be void. e . 


3. Of the Hfect of the Indorſament. 


1. © The indorſement always follows the nature of the 
4c bill or note ſo indorſed.” 


Edie v. Faſt As where the bill was drawn by R, Clive, payable to 
India Company. Campbell or order, and indorſed by him to Ogi/by, omitting 
Rs ow the words or order, who indorſed it to the plaintiff, it was 
295. S. C. adjudged that the bill was further negotiable, and not con- 
fined to Og:/by, to whom it was indorſed by name only, 
though theſe words or order were wanting, for that the in- 
dorſement followed the nature of the original bill, which was 


| negotiable; that therefore the plaintiff might recover as 


indorſee of Ogilby. | 5 
. 80 where the plaintiff declared on a bill of exchange, in · 
Fountain. dorſed to him or order, and on producing the bill, the words 


Stra. 357. or order in the indorſement were wanting, it was adjudged 
More v. Man- to be ne variance, for the bill being drawn originally payable 


_ 4. in that form, the want of thoſe words in the indorſement did 
| not alter its nature, but it remained negotiable in the ſame 


( So an indorſement may be made 70 a perſon's order only, 
and ſuch ſhall be good as an indorſement to the perſon 
.% 


For 
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For where a bill of exchange was indorſed thus, by the p;qc+ 5. Pom- 
e « Pay the contents zo the order of Mr. Fiſher,” arid fret. 

e brought his action as indorſee, to which there was a Carth. 402. 
demurrer for cauſe, that the indorſement not being % him/elf 
in perſon, that he could not bring the aCtion : but it wag 
over-ruled, as this was the uſual form among merchants, 
and an indorſement to his ordet transferred the property to 
himſelf. | 5 | Wie 
2. The indorſer of 'a bill of exchange may charge Swallwood v. 
_ himſelf with terms different from the tenor of the bill as Vernon. 

at firſt drawn, for he is as a new drawer, and may be de- 3 Stra. 478. 
clared againſt as aſſuming to pay according to the terms of 
the indorſement, which would be bad againſt the drawer: as OE. 
if a bill be payable the fir? of May, he can indorſe jt as L. 34 ] 
payable he fr of April, and he is chargeable by ſuch in- | 


dorſement. 


But where a bill at firſt negotiable is indorſed by the payee Smith v Clarke, 
generally, no ſubſequent indorſer can, by any ſpecial in- cas N. P. C. 


dorſement, reſtrain its general negotiability, _ Vid. Anoher v. 
1 . | EY | : Bank of ED g- 
. „„ land. Dougl. 615. & rte 26. 

3. If a perſon puts his name on the back of a blank piece Ruſſellv. Long- 

of paper, which is to be afterwards filled up into the 3 _ 6 

of a note or bill, the perſon ſo putting his name ſhall be Rocks 

bound as an indorſer of ſuch note or bill when made, to the 

amount of it : for the indorſement on ſuch a blank piece of 

paper is a letter of credit to an indefinite ſum, and ſhall bind 

the perſon who ſo lent his name, to the full extent of the 

ſum for which the bill is afterwards drawn; 5 


4. Of the Manner and Order the ſeveral Parties are 
chargeable after Indorſement. 


t. The holder of a bill of exchange or promiſſory note, 
c has a claim againſt all the parties, whoſe names are on 
e the bill as drawer; acceptor, maker, or indorſer ; and 
© againſt each of theſe he may have his remedy, till he is 
| * ſatisfied the whole amount. Neither is he precluded by 
“ having ſued one of the parties, from ſuing any of the 

te others in like manner”? „ Es 

For where a bill of exchange came to the hands of the Hayling v. Mult. 
plaintiff, with two indorſements on it of the. names of hall. 
Boon aud Sheridan; the plaintiff ſued Boon, and took him in „ ö 
execution, and afterwards let him out on a letter of licence, 
and then brought his action againſt Sheridan. It was con- 
tended for him, that the debt was ſatisſied by the impriſon- 
ment of Boon; but it was reſolved, That a bill-holder had a 
right to ſue all the parties, and that each was liable independ- . 
ent of the others, and though the diſcharging of Boon out 
of cuſtody might operate to diſcharge him, yet that the re- 
medy {till remained in force againſt every other indorſer. 

| 2: 9 And 
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| tt the acceptor of the bill, or maker of the note, the de- 
c fendant ſhall be allowed to go into every circumſtance of 
„ defence he might have had againſt the original party to 
« whom it was payable.” VVV 
Brown v. Davis. Therefore where the defendant was the maker of a pro- 


Term Rep. 80. miſſory note, payable to one Sandal or order, and he had 


—— v. indorſed it to one Taddy, who had noted it for non-pay- 
7 ment, and afterwards the defendant paid Sandal, but ne- 


E. 27 Ceo. 3. 
+ p glected to take up the note. Sandal having paid Taddy, got 


the pote again, and may to the plaintiff long after it was 
due, who now brought his Action againſt the defendant. It 
was reſolved, That the defendant ſhould have been admitted 
to give evidence of thoſe facts; that the noting was a ſtrong 
circumſtance of fraud, and that flight evidence ſhould weigh 
with the jury to preſume that the indorſee was acquainted 
with the fraud. op pe pf . 
Ancber v. Banæx * So abill at firſt negotiable, may, by the indorſement of 
ar al)” the payee, be reſtrained from being further negotiable. | 
* 5. By ſtat. 17 Ges. 3. 30. All indorſements of promiſ- 
ſory notes or bills of exchange, under 5 J. drawn purſuant to 
the directions of the ſtatute (ante, fol. 28.) muſt be indorſed 
by the words « Pay the contents to A. B. or order, or ſuch 
ſhall be void. De | l 1 


3. Of the Eff? of the Indorſiment. 


1. © The indorſement always follows the nature of the 
&« bill or note ſo indorſed.” 


Edie v. Faſt As where the bill was drawn by R. Clive, payable to 
India Company. Campbell or order, and indorſed by him to Ogilby, omitting 
<=; Say the words or order, who indorſed it to the plaintiff, it was 
495. S. C. adjudged that the bill was further negotiable, and not con- 
| fined to Og:/by, to whom it was indorſed by name only, 
though theſe words or order were wanting, for that the in- 

dorſement followed the nature of the original bill, which was 


negotiable ; that therefore the plaintiff might recover as 


indorſee of Ogilby. 1 
Ache v, 80 where the plaintiff declared on a bill of exchange, in- 
Fountain. dorſed-to him or order, and on producing the bill, the words 


i Stra. $57 or order in the indorſement were wanting, it was adjudged 
More v. Man- to be ne variance, for the bill being drawn originally payable 
Qs. ;, in that form, the want of thoſe words in the indorſement did 
. not alter its nature, but it remained negotiable in the ſame 
| form ſtill, 23> ER 5 | 
ce So an indorſement may be made 70 a perſon's order only, 

« and ſuch ſhall be good as an indorſement to the perſon 
„„ 1 N F 


For 
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For where a bill of exchange was indorſed thus, by the r;qiee e Pem- 
payee, Pay the contents 70 the order of Mr. Fiſher,” and fret, 
e brought his action as indorſee, to which there was a Carth, 40a. 
qemurrer for cauſe, that the indorſement not being to himſelf 
in perſon, that he could not bring the action: but it was 
over-ruled, as this was the uſual form among merchants, 
and an indorſement to his ordet transferred the property to 
himſelf. „„ ES | = 
2. The indorſer of 'a bill of exchange may charge Swallwood v. 
himſelf with terms different from the tenor of the bill as Vernon. 
at firſt drawn, for he is as a new drawer, and may be de- Stra. 478. 
clared againſt as aſſuming to pay according to the terms of 
the indorſement, which wovld be bad againſt the drawer: as | 
if a bill be payable the jir/? of May, he can indorſe it as . 34 3: 
payable he ft of April, and he is chargeable by ſuch in- 
dorſement. I 
But where a bill at firſt negotiable is indorſed by the payee Smith v Clarke, 
generally, no ſubſequent indorſer can, by any ſpecial in- _— N. P. CO. 
dorſement, reſtrain its general negotiability. Vid. Anoher v. 
wins | . 7 os ; Bank of Eng- 
rr | „ land. Dotigl. 615. & te 26. 
3. If a perſon puts his name on the back of a blank piece Ruſſell v. Long- 
of paper, which is to be afterwards filled up into the 20. _ 6. 
of a note or bill, the perſon ſo putting his name ſhall be e 
bound as an indorſer of ſuch note or bill when made, to the 
amount of it: for the indorſement on ſuch a blank piece of 
paper is a letter of credit to an indefinite ſum, and ſhall bind 
the perſon who ſo lent his name, to the full extent of the 


WO ſum for which the bill is afterwards drawn: 


4. Of the Manner and Order the ſeveral Parties are 

| chargeable after Indorſement. 
t. The holder of a bill of exchange or promiſſory note, 

“ has a claim againſt all the parties, whoſe names are on 
“e the bill as drawer; acceptor, maker, of indorſer ; and 
© againſt each of theſe he may have his remedy, till he is 
e ſatisfied the whole amount. Neither is he precluded by 
«© having ſued one of the parties, from ſuing any of the 
te others in like manner.“ „„ 
For where a bill of exchange came to the hands of the Hayling v. Mull 
plaintiff, with two indorſements on it of the. names of ball. | 
Boon and Sheridan; the plaintiff ſued Boon, and ok him in 3 PI 
execution, and afterwards let him out on a letter of licence, 
and then brought his action againſt Sheridan. It was con- 
tended for him, that the debt was ſatisfied by the impriſon- 
ment of Boon; but it was reſolved, That a bill-holder had a 
right to ſue all the parties, and that each was liable independ- . 
ent of the others, and though the diſcharging of Boon out 
of cuſtody might operate to diſcharge him, yet that the re- 
medy ſtill xemained in force againſt every other indorſer. 25 


24 5 ) ;èũ IV 

Mertens v. And ſo it was ruled by Lord Kenyon, that if a perſon takes 

Winnington. up a bill of exchange fer the honour of any of the parties whoſe 

8 N. F. C. name is on the bill, he becomes thereby as indorſee of the bill, 

and is entitled to all remedies againſt thoſe whoſe names are 
on it. | | : GE EE 
„ Though if the holder ſues two parties on the bill, if 
ic he is ſatisfied by the execution againſt or payment by one, 
c he cannot proceed againſt the other.“ „„ 


Windham v. For where he had ſued the maker and the indorſer of a 
Mather. promiſſory note in two actions, and recovered againſt both, 
Ste 515. it was now moved and ordered by the court, that on pay- 
ment of principal and intereſt, and the coſts in both actions, 
no execution ſhould be taken out; and the court ſaid that 
had the plaintiff taken out execution on both actions, that 
they would have puniſhed him. 8 


2 Burr. 674. 2. In bills of exchange, e accepter is firſt liable, for he is 
| | charged by the acceptance, and the drawer only comes in aid 
[ 35 ] of his default. Wherever therefore a bill of exchange is in- 

4: | dorſed, the indorſee muſt i apply to the acceptor. On de- 

| fault of the acceptor, then recourſe may be had to the drawer, 

but in the caſe of an indorſement, every indorſer is as to his 

ſubſequent indorſee a new drawer, and may be ſued on default 

made by the acceptor, without applying to the drawer. 


Bromley v. Por the indorſee of a bill of exchange, on default of the 
— 44. acceptor, may ſue the indorſer, and is not obliged to ſhew any 
Lake v. Hayes. demand on the drawer, either in the caſe of an inland or 
. — 4 foreign bill of exchange; for the indorſee may not know 
ET. where he is to be found, and every indorſer is as to him a 
3 Burr. 669. drawer. 8 1 5 5 


Ruſhton v. Af- In every action therefore by an indorſee againſt an indor- 
Pal. ſer, or drawer of a bill of exchange, he muſt ſet out a demand 


Doug T54. firſt made on the acceptor, and a default by him; and 2dly, 
„ Notice to this eſtect to the dra wer or indorſer, or it is error. 

Daggliſh v. | | | 5 

Weathetby. Por no action can be maintained againſt the drawer or in- 

2 Black. Rep. dorſer of a bill of exchange, till notice of the refuſal, ab- 

747. ſconding, or inſolvency of the drawee, he being firſt liable. 
And where the holder ſo ſues the drawer, without ſetting 

out and proving ſuch notice, he ſhall be nonſuited. 
2 Burr. 674. 3. The law of promiſſory notes is in ſtriẽt analogy to this. 


Promiſſory notes aſſume the ſhape of bills of exchange only 

when indorſed, for then the maker of the note is the firſt liable, 

and 1s as the acceptor of a bill of exchange : the indorſee as 
the payee, and the indorſer as the drawer. „ 


gyderbottom v. The obvious reſult therefore of this is, that according to 


eee 1 the rule above, the indorſee muſt firſt make his demand 


Earry v. Perrit. againſt the maker of the note, and on his default only, have 


Salk. x33. S. P. recourſe to the indorſer. 


Therefore 


F 0-7 _— 


Therefore in an action by the indorſee againſt the indorſer, Truby v. De la 
he muſt prove notice to the indorſer of the maker's default: Fountaine. 
but proof that the maker could not be found will excuſe ſuch Nn go 
notice, unleſs the indorſer ſhews that the maker could be P. 273. 
found. | 1 5 „„ 5 . 9” 2 
« The indorſce muſt ſhew, alſo, that he %d due diligence 

d to make the demand from the maker of the note; and ſuch 

c demand, if it can be made, ſhall not be diſpenſed with.“ 


For where the indorſee proved that the maker of the note, Collins v. Butler. 
which was due 27th of December, had in the November before 2 Stra. 1087, 
ſhut up houſe and gone away, this was held not of itſelf ſuffi- + 
cient to make a demand unneceffary, but that the indorſee [36] 
ſhould have made further enquiries, and attempted to have 
found him out. CCC | Dn | | p 
Zo it has been frequently ruled by Lord Mansfield, that it Arg.Dougl.497.' 
isno excuſe for not demanding payment from the maker of a 
| promiſſory note or acceptor of a bill, and not giving notice 
of the non-payment, that the maker of the note, or the ac- 
ceptor of a bill of exchange, had berome a bankrupt : as many 
means might remain of payment, as by the aſſiſtance of 
friends or otherwiſe. N | ” 


But the indorſer may ſuperſede the neceſſity of ſuch a vaughan v. 
demand on the maker of the note by his own act, as if he Fuller. 
pas part of the note; for that ſubjects him to the whole, . 1246. 
and in ſuch caſe a demand from the maker of the note was 
held to be unneceſſary. „„ 
And as to what ſhall be due diligence and proper notice, it ga underſon 
Was decided, That where the plaintiffs were bankers, and one v. Judge. 58 
Sharp made a promiſſory note payable to Wilkinſon, who in- 2 H. Black. 50g, 
f dorſed it to Judge the defendant; he indorſed it to Sanders and 
Co., and they to the plaintiffs; the note was made payable 
at the banking-houſe of the plaintiffs by Sharp the maker, 
who kept caſh there. Some time before the note had become 
due, Sharp had abſconded; however, on the note's becoming 
due, the plaintiffs wrote to his ſuppoſed place of abode, but 
the letters were returned, and no actual demand was made on 
him, as he could not be found; and an the day the note be- 
 Eame due, notice was given to Judge the defendant ; it was 
held, that the circumſtances of the pluint ffs being the bankers 
of Sharp, the maker of the note, and having uſed the means 
they did, were ſufficient to entitle them to recover from the 
defendant, the indorſee, _ VVV 
SE was further held, that where a note is made payable at s. . 
a particular houſe, a demand at the houſe is ſufficient; and 
that notice by letter of the non-payment was ſufficient. - 


So where the indorſee ſued the maker of the note, and his Hull v. Pitfield, 
ball paid the money, it was adjudged that the indorſer was 1 Wilſ. 46. 
clearly rv. for it was the ſame ag if paid by the 

_ drawer himfell, e 


4. As 


* 


 ASSUMPSIT. 
4. As every indorſer of a bill of exchange i is ;therefors as 4 


drawer in reſpect to the indorſee, if the action is brought by 


the indorſee againſt the indorſor, he is never called on to prove 


the hand-writing of the drawer ; for the indorſer is liable on 


his own indorſement though the bill was forged. 


But if the indorſee brings an action again inſt the gccebtor of : 


Ja bill of exchange, he mult prove the hand. writing of the firſt 


indorſer, even though there were ſeveral indorfements on it 


when accepted, for a bill of exchange is no payment to the 
perſon in whoſe favour it is drawn, unleſs it has been in- 
dorſcd by him; and it is neceffary to prove that he put it 


into circulation, by proving his hand-writing. 


«« Therefore if the name of the firſt indorfer i 's ; forged, or 


44 cannot be proved, the holder cannot recover.“ 


As in the caſe of Cheap v. Harley, ante 5. 0 the 


payee's name being forged, the * was s compelled to 


Read v. Young, 
4 TermRep. 28. 


pay the bill over again. 


So where in an action by the indorſee 8 the acceptor, 
the caſe was, that the bill was drawn at Dunkirk, by one 
Chriſtian, on the defendant in London, payable © to Henry 
% Davis or order,” this was incloſed in a letter from Chriſ- 


tian, and got into the hands of a Henry Davis, but not the 


37 7 


Gibſon v. alt. 
v. Minet and 
Fector. 
4 Black. Rep. 
569. 1 * 


perſon in whoſe favour it was intended to have been drawn, 
The defendant accepted the bill, and being applied to by the 


plaintiff, with whom Davis had diſcounted it, he acknow- 


ledged his acceptance, but afterwards diſcovering the fraud, 


he refuſed to pay it; on action brought againſt him, it was 
reſolved, that the defendant ſhould have been allowed to 


have gone into evidence, that the payee's name indorfed on 
the bill was not the name of the real perſon to whom the 


bill was drawn payable, i in which caſe the plaintiff could not 


recover, though there was no fraud in the holder, who might 
have come bond fide by the bill. : 


But where a bill of exchange was drown 8 to a fidli- 
tious payee, and that known to the acceptor, as well as to the 
drawer, who had ſo drawn it, and the name of the fiQitious 


payee indorſed on it, with the bnowledge alſo of the acceptor, 


which fictitious indorſement was to the drawer himſelt or 
order, and he (as indorſee) indorſed the bill over to the 


\ plaintiffs for a valuable conſideration, it was reſolved that 


the acceptor ſhould not be allowed to avail himſelf of the 
circumſtance, that the payee's hand-writing as the firſt in- 


dorſer could not be proved, ſince there was no perſon in 


eing as payee in this caſe, and that known to the acceptor, 
when he accepted it; but he ſhould be liable to it. as a bill 
payable to bearer, or perhaps as a bill payable to the order of 


the drawer, or on a count, ſtating the * eireumm⸗ 


ſtances, 


Tn this caſe the defendant and others drew a bill on the 
defendant alone, in favour of a fictitious payee, the name of 
this fictitious payee he indorſed on it to himſelf, and then he 
indorſed it over to the houſe of Lewis and Potter, who in- 


37 
Tatlock v. 


Harris. 
3 Term Rep. 
174. 


dorſed it over for a valuable conſideration to the plaintiffs. 


On the ſame objection on the part of the acceptor, as in the 
laſt caſe, the Court over- ruled it, and held, that the plaintiff 


might recover on a count for money had and received, or 


| money paid. 


. If an action is brought on a promiſſory note again/# the 
maler by the perſon to whom it is made payable, the defendant 
will be admitted to impeach the promiſe, and go into the 
conſideration : as to ſhew it was illegal, as here, that it was 
given on a ſmuggling conſideration 3 or to ſhew that it was 
delivered as an eſcrow, ex. gr. as a reward for procuring the 
defendant to be reſtored to an office, which the plaintiff had 


not effected, and ſo the condition was not performed: in 


which caſe the plaintiff could not recover. | 

« So where the indorſee knows the conſideration on which 
ce the bill was given, it was held that the defendant might 
en impeach e oo nn . 
For where the deſendant, being engaged in ſtockjob- 
bing tranſactions, had employed a perſon of the name of 
Wilſon as his broker, who paid the differences with his own 


money, but ſome diſputes ariſing between the defendant and 


Wilſon, they had agreed to refer the matter to the arbitra- 
tion of the plaintiff, who had awarded the ſum of 3o0/. to 
be due to Wilſon ; this ſum was paid in bills of exchange at 
different dates; one for 100/. was drawn by Wilſon on the 
defendant, who had acceptedit : Wilſon indorſed the bill to 
the plaintiff, and on it the action was brought. Lord Kenyon 
ruled, That the bill having been given on account of the 
payment of differences ariſing from illegal tranſactions, and 
as the plaintiff, from his ſituation as arbitrator, muſt have 
known this, that he could not recover on it. . 


But when the action is not betaveen the original parties them- 
ſelves, as where it is by the indorſee, without notice, the con- 


ſideration of the note ſhall not be allowed to be diſputed. 
Therefore where the action was againſt the indorſer, Lord 


Raymond would not ſuffer him te-give in evidence, “ that the 
Jr deſired him to indorſe the note, to enable him to 
ring an action againft the dra wer of the nate, and had 


promiſed that he would not ſue him. 


So where a party, who at the requeſt of the holder had 
put his name upon a promiſſory note, was thereby obliged to 

pay the contents to a bond fide holder, it was held, that he 
might recover the money paid from any perſon whoſe name 
is on the note, although he knew it was given on an illegal 
conſideration, EE N 5 
q 3 « But 


Guichard v. 
Roberts. | 
I black. Rep. 
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Jeffries v. 
Auſten. 
1 Stra. 674. 


Steers v. 


Laſhleigh. 
6 Term Rep. 51. 


Snelling v. 

Briggs, at Read. 
ing, 1741. Bull. 
N. v. 274. 


Collett v. Grif- 
fitnh. H. 2 G. 2. 
G. Hal. Bull. 
N. P. 274- 


38 


Siddons v. 
Strat tor d. 
Prake 8. N. P. T. 
21& | 


Montefiori v. 
Montefiori. 
1 Black. Rep. 
. 
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c But where a perſon gives a note for the purpoſe of aiding 
tt another in fraud, as in procuring a marriage, ex. gr. ſuch 


ce note ſhall be abſolute againſt him.“ 


As where the plaintiff being engaged in a marriage-treaty, 
the defendant, who was his brother, to aſſiſt him in his de- 


ſigns, and to repreſent him as a man of fortune, gave him a 


note for a large ſum of — as the balance of accounts 


between them, which the defendant acknowledged to have 


in his hands, though in truth no ſuch balance exiſted, it 


Per Buller, ]. 
Term Rep. 515. 


Price v. Neale. 


3 Burr. 1354. 
1 Black. Rep. 


399. S. C. 


was reſolved, That where, upon propoſals of marriage, third 


perſons make repreſentations different from the truth, they 
ſhall be bound to make them good. Therefore the defend- 
ant having miſrepreſented the plaintiff's circumſtances to the 
amount of the note, he ſhould be chargeable with it. 


« And ſo in the caſe of bills of exchange, after indorſe- 
cc ment, the acceptor ſhall not be allowed to queſtion the bill 
&« as forged, for he is bound by his acceptance, even though 
ce the bill was forged, from the credit it receives from the 


c indorſce, by reaſon of the acceptance.“ 


And therefore where two bills of exchange were actually 


forged on the plaintiff, and the defendant took them as in- 
dorſee bond fide, and the plaintiff had paid the money; it 


was adjudged that he could not recover it back from the fair 


indorſee. 


Jennys v. 
Fawler, 
2 Stra. 946. 


Sowhere in an action by the indorſce of a bill of exchange 


againſt the acceptor, the plaintiff reſted on the proof of the 
acceptance, the defendant offered to prove it a forged bill, 
by calling perſons who knew the hand of the drawer, and 


who would ſwear they did not believe it to be his; but Ch. 


F. Raymond refuſed to admit this evidence from the danger 


[39] 


„ ſhall refund the money, on account of the impoſition.” 


So that if a merchant, having ſuch a bill, gives it to his 
clerk to get diſcounted, with injunctions not to put his name on 
zt, the maſter ſhall never be called on for the money; but if 


Fern v. Harri- 
ſon. 

3 Term Rep. 
757. S. C. 

4 Term Rep. 
477. 


it, and the clerk warrants the bill, he ſhall be conſidered as 


to negotiable notes, and becauſe a man might by deſign 


write contrary to his uſual method, and inclined ſtrongly to 


think that proof of actual forgery, would not excuſe the de- 


fendant againſt his own acceptance, which had given the bill 
a credit with the indorſe. | a 


6. © No perſon can be charged through the medium of a 
tc bill of exchange, as drawer, acceptor, or indorſer, unleſs 


« his name appears on the bill; for if the holder of a bill of 
„exchange ſends it to market, without indorſing his name 
<« on it, he ſells the bill, and the perſon who gives caſh for 


eit, takes it on the credit of thoſe only whoſe names appear 


« on it: this is, provided the holder did not know the bill 


cc to be a bad one; for if he knew the bill to be bad, he 


he gives it to his clerk, and does not ſay that he will not indorſe 


| the 


"x 


loſt the note. 


RL” Wa 
the agent for the merchant, and his act ſhall bind him, and 
the merchant ſhall be liable to the holder in an action for 
money had and received, . TEE oo 

But if a party diſcounts a bill with a banker, who gives 
him other bills in the diſcount, but does not indorſe them, 
and they turn out to be bad, the banker 1s not liable. 


2. Of Bills of Exchange, or Notes negotiable without 


| , Indorſement. | 

This is the caſe of all notes payable to bearer or to J. S. 
or bearer, which from their nature require no indorſement, 

but are transferrable by delivery only; in which caſe, the 
| perſon who comes fairly by ſuch bill or note, may bring an 
action on it in his own name. But where the action is fo 
brought by the bearer in his own name, it is incumbent on 
him to prove that he gave for it a fair and valuable conſidera- 
tion, if there is any evidence to create a ſuſpicion as to the 


manner in which the bill came to his poſſeſhon. 


e And it matters not how the perſon who poſſeſſed it 
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Fydell v. 
Clarke. 


by Eſpin, N, P. C. 


447+ 
3 Burr. 1521, 


Hinton's caſe, 
2 Show, 235 


e came to poſſeſſion of the bill or note, provided the holder 


„ who brings the action gave for it a good conſideration, 
and came by it in the fair courſe of trade,” 


For where the mail was robbed and a Bank of #ng/and 
note taken out, which was paſſed by the highwayman to the 
plaintiff, who was an innkeeper, in the courſe of his buſi- 
neſs; this was adjudged to give a full and indefeaſible pro- 
perty in the note to the innkeeper. SR 


In like manner where the defendant gave to one Bicknell, 
who was his ſhip's huſband, an order on his banker, in thoſe 
words, „Pay to the ſhip Fortune, or bearer, 701. Bicknell 
The perſon who found it paſſed it to the 
plaintiff in payment of money for goods bond fide ſold, and 
the plaintiff recovered in this action the amount of the bill. 


And the caſe is the ſame of a bill of exchange which 


« paſſes by indorſement; for in every caſe where the holder 


* can prove that he gave for it a bond fide conſideration, he 


“ ſhall recover the full value.? 


For where in an action on a bill of exchange againſt the 
defendants as drawers, the caſe was, that the bill was drawn 
by the defendants at Halifax in Yorkſhire, on Smith and 
Payne, of London, payable to one Ingham or order; Ingham- 
indorſed it to one Daltry, who indorſed it to one Fiſher, 


from whom it was ſtolen ; it was afterwards paſſed to the 


plaintiff, who was a mercer at Scarborough, in payment of 
goods, by a perſon who called himſelf William Brown, who 
indorſed it in that name. On action brought againſt the 
defendants, the plaintiff recovered, the Court being of opi- 
nion, that a blank indorſement was as if made payable to 


carer, and that the plaintiff having taken it in the fair courſe 


of 


Miller v. Race. 
1 Burr. 452. 


Grant v. 
Vaughan. 

3 Burr. 1516. 
1 Black. Rep. 
435. S. C. 


1 


peacock v. 
Rhodes. 
Dougl, 613. 
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Pe Silva v. 
Fuller. 

Sitt. Lond. Eaſt. 
$776, MSS. 


[4 ] 


Lumley v. 
Palmer. 
2 Stra. 1000. 
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' ASSUMPSIT. 
of trade, had nothing to do with the intermediate tranſac- 
tion, he not being privy to it. 


Theſe decifions are founded on the conſideration due to 
bills of exchange and promiſſory notes as the medium of buſi- 
neſs, whoſe circulation is not to be impeded. 
Fore a bill, if loſt and found by any perſon, gives him no 
property again/? the owner, though it does againſt all other 
perſons, and the owner may have trover for the bill in the 
finder's hands ; but when it once becomes fairly transferred 
in the courſe of trade, the owner's property is from that time 
at an end. 85 | | „ | 


«© Therefore if a banker, or the acceptor of a bill of ex- 
© change, pays a bill ſo drawn on him, he ſhall not be liable 
« to the owner of the bill, if the bill has been loſt or ſtolen; 
« provided ſuch payment has been made by him in the fair courſe 
& of trade and buſineſs : 
« trade.” 


For where in trover for a bill, draft, or check, drawn by 
one Cox on the defendants, who were bankers, payable to 
No. 437, or bearer on demand, it was drawn the 15th of 
June, but dated the 18th. On the 17th the plaintiff received 
it, that day he loſt it, and the ſame day (17th) it was pre- 
fented to the defendants, who paid it; it was proved to be 
contrary to the uſual courſe of buſineſs, to pay drafts before the 
day an which they were dated, and on that ground the plain» 
tiff had a verdict, — 


I have hitherto conſidered hols matters in which promiſ- 


ſory notes and bills of exchange agree, viz. that negotiability 
which is common to both. I ſhall now conſider thoſe points 


wherein they _ that is, the acceptance and protelt of bills 


of exchange. 


3. Of the Acceptance of Bills of Exchange. 
Under this I ſhall conſider, 1ſt, What ſhall amount to 
an acceptance. 2dly, Of the manner of acceptance. Zdly, 
Of the. efft& of an acceptance, and how it may be dif- 

charged, | 


i 1. What ſhall amount to an Acceptance. 
1. A verbal acceptance of a bill of exchange ſhall be ſuſh- 


_ cient to charge the acceptor, 


But note, that if the acceptor does not pay, in which caſe 
the payee muſt refort to the drawer, the acceptance muſt be 
in order to charge the drawer 201 cofts and da- 
mazes, if the bill is an inland bill of exchange, by ſta', 
3 & 4 Ann. c. 9.; and if a foreign, by ſtat. 9 & 10 W. 3. 
6. 17. ö . e 

2. The the mere anſwer of a merchant to the drawer, 
« that he weuld duly Sn, the bill!“ is no acceptance ex- 


x cept | 


=} 


And there. 


aliter, if paid out of ſuch courſe of 
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cept accompanied with other circumſtances, which may in 


duce a third perſon to take it by indorſement : but if there are 


any ſuch circumſtances it may amount to an acceptance, even 


though the anſwer be contained in a letter to the drawer, 


As where other words are added, zhey may amount to an 
acceptance. As where a merchant by letter ſays, ** Your 
« Zill fhall be duly honoured and placed to your debit.” This 
was adjudged to be a ſufficient acceptance. L 

So it is not a ſufficient acceptance of a bill of exchange, 
to ſay, © There is your bill; it is all right,” For where in 
an action againſt the defendant as the acceptor of a bill of 


Per Lord Hard. 
wicke. | 
1 Atk. 612. 


Powell v. Jones. 
Eſpin. N. P. C. 


x 17. 


exchange drawn from Dominica, it appeared that the bill had 


been left for acceptance with the defendant by the plaintiff's 


clerk : the next day he called for the bill, when the defend- 
ant returned it, at the ſame time making uſe of the foregoing 
words, It was held, that thoſe words could by no implica- 


tion amount to an acceptance; as they conveyed no evi- 
dence of the defendant's intention to bind himſelf to the 
payment of the bill at all events, which was neceſſary to 
charge him as acceptor. 1 

3. The acceptance may be an abſolute or a conditional 
cc undertaking. If a conditional one, the holder may refuſe 

« jt; but if he adopts it, it ſhall charge the drawee when 
« the condition is performed.“ | 


2 Stra. 1152. 

Cowp. 573. 

Julian v. Sho · 
rooke. 

2 Wilſ. 9. 


| And whether an acceptance is abſolute or conditional 
ce is matter of law and not of fact: and the payee muſt at 
« the time of tefidering it, take it in one light or other, and 


“ abide by ſuch election; for if he conceives the acceptance 


« to be conditional, and does any act by which he ſhews his 


&«& diſſent to adopt ſuch acceptance, in ſuch caſe he cannot 
e afterward ſue the drawee as acceptor.” PEE 
Therefore where the plaintiff declared againſt the defend- 
ant, as acceptor, and the circumſtances were, that the bill 
was drawn on the defendant payable to one Lenox, forty- 
one days after ſight z Lenox indorſed it to the plaintiff. In 
September the plaintiff's clerk preſented the bill to the defendant 
for acceptance, who told him that the drawer had conſigned 


8 v. 


Matthews. 


2 Term Rep. 


. 


_ a ſhip and cargo to him and another perſon at Briſtol, but as 


he could not know whether the ſhip would arrive at Lon- 
don or Briſtol, he could not then accept the bill; upon which 
the clerk ſaid, he would leave the bill upon condition that if 
the defendant did not afterward accept it, that he ſhould be 
at liberty to note it from the time when he had firſt preſented 
it. To this the defendant aſſented, and the bill was left 
accordingly. In the month of October the clerk called again, 
and the defendant being preſſed to give an anſwer, whether 
he would accept or not, ſaid, © the bill was a good one, and 


144 


« that it would be paid, even if the ſhip WAS loft.” The clerk 


on this carried the bill to a notary, and noted it for non-ac- 


ceptance from the time it had firft been tendered; the ſhip arrived 


ſafe 


42 


Pierfon v. Dun- 
lop. 
Cowp. 57. 


ASSUMPSIT: 


ſaſe in London, and wag diſpoſed of by the defendant, and 
then the plaintiff brought his action againſt the defendant as 


_ acceptor, It was reſolved, That this was only a conditional 
acceptance, which the party had liberty to adopt or not; that 


having refuſed it by noting the bill, he was not at liberty 
afterwards to ſuc the defendant as acceptor. _ | 


In queſtions therefore between the payee, or indorſee, and 
the acceptor, the matter often turns upon what is an abſo- 
lute and what a conditional acceptance. As to which it 


has been decided, 


I. c Where the acceptance is made with reference to ſome 


« fund, which is to provide for payment of the bill, it is a 
« conditional acceptance.” 

As where the drawees of a bill of exchange received a 
navy bill aſſigned to themſelves, as a counter ſecurity for 
the payment of the bill drawn on them, and on the bill 
being tendered for acceptance, they ſaid, „ that they could 
not accept the bill of exchange till the navy bill was paid.” 
This was held to be an undertaking to accept when the mo- 


ney was received on the navy bill, and when received, the 


Smith v. Abbot. 
2 Stra. 1152. 


Molloy de jur. 
Mar. 280. 


L 43 


Moor v. Withy. 
Trin. 10 G. 3. 
Bull. N. P. 270. 


dra wee liable. 


So where the defendant accepted a bill of exchange to 
Pay it“ when goods conſigned to him, and for which the bill 
« was drawn were ſold,” it was held to be a conditional 
acceptance. | | | 


2. © Where the acceptance is made vith reference to any 
tc account between the parties, it ſhall be deemed con- 
cc ditional.” ey 5 


As where a merchant ſays, © leave the bill with me, and 


Iwill look over the accounts between the drawer and me; 


call to-morrow, and accordingly the bill ſhall be accepted ;” 
this is not an abſolute acceptance, becauſe it refers to a 
balance of account. . 1 


4. Wherever the drawee gives a credit to the bill by any 
tea whatever, that ſhall be deemed an acceptance, and 
« ſhall bind him.“ „ . | 


As where a bill was drawn by one Newton on Withy (the 
defendant) in favour of Scot, who indorſed it to the plain» 
tiff, He tendered it for acceptance to the defendant, who 
underwrote thus: Mr. Fack/on, pleaſe to pay this note, 
and charge it to Mr. Newton's account. R. Withy,” It 
was inſiſted that this was no acceptance, for the defendant 
did not mean to become the principal debtor, it was only a 
direction to Fack/on to pay out of a particular fund; and if 
there was no fund, the money was not to be paid. But, 
per Curiam, the. underwriting is an acceptance, and the 
mode of payment is a tranſaction between them two only, 


and it ſignifies not to what account it is to be put when 


Paid. 


: £0 


755 


oe r VLA 5 772ͤͤ INIT T8 9 
VT T 8 


= 
0 
1 
OS 
= 2 
85 ; 
7 
- 75 N 
5 1 
* 3 
wh. 
- 
* 
* 


r WR * FRE 1 N 
3 W : 1 © 8 


ES * ve 4 © - 
JC ior of OL Fn CT NR 8 TS Codes WU e 
8 8 7 e DT ET AN EC VE EET SS 
EIN te nerd anna ß nd ee 


55 ASSUMPSIT. 
Go where the defendant on whom the bills were drawn, 


in a letter ſaid, I will pay the bills in caſe the owners of 


the ſhip Queen Ann do not; I think it neceſſary to ac- 


quaint them, but reſt ſatisfied of the payment.” This was 
held to be a good and ſufficient acceptance, being an 


undertaking at all events to pay the bill, 


For an implied acceptance is ſufficient to charge the drawee, 
and that need not be in the form of a promiſe, as any thing 


ſal to accept, as preſented, ſeen, will, if unexplained by other 


circumſtances, be deemed an acceptance. ä | 


But where a perſon received a bill, kept it for fix days, 
and entered on it No. 84. 5 May; this was adjudged not 


to be a ſufficient acceptance, it being proved to be the cuſtom - 
of the drawee ſo to mark and enter all bills, whether he meant 
to accept them or not. | EE. | 


So where a requeſt was made to the drawee to accept a 
bill, and to ſecure himſelf by drawing a bill to the amount of 


the firſt on a third perſon, it was held that the mere a of 


drawing ſuch bill as directed did not amount to an accept- 


| ance; and he having paid the bill drawn on him, and that 
which he had drawn on the third perſon being diſhonoured, 


he recovered back again the money he had paid. 


2. Of the Manner of Acceptance. 


1. © No perſon (as wife or ſervant) can accept a bill of 


c exchange ſo as to bind the maſter without lawful autho- 


« rity, (as a letter of attorney or the like,) unleſs ſuch perſan 
& has uſually done ſo in the abſence of the maſter, and for his 


c account. And if ſuch perſon accepts a bill generally drawn 


© on him, though on his maſter's account, it ſhall bind the 


« perſon himſelf, and not his principal.“ 


For where the plaintiffs were indorſees of a bill of ex- 


change, drawn in theſe words, „Thirty days fight pay to 


40 


S. or order, 200 l. value received, and place the ſame 
44 to the account of the York-Buildings Company, as per 


0 
Wilkinſon v. 
Lutwidge. 

I Stra. 648. 
\ 
— 


comb. 401. 


written on the bill by the drawee not expreſſing a direct refu- 


Powell v. 
Monier. 
1 Atk. 611. 


Smith v. Niſſen. 
Trin. 26 Geo. 3. 
B. R. 1 Term 
Rep. 269. 


= ; 


Molloy 282. 


£443 


Thomas v. 
Biſhop. | 
2 Stra. 915. 


« advice from Charles Mildmay. To Mr. H. Biſhop, Caſhier | 


“e of the Vork-Buildings Company, at their houſe, Win- 
** cheſter-ſtreet, London. Accepted 13 June, 1732, H. Bi- 
o ſhop,” It was proved for the defendant, That the letter of 
advice was addreſſed to the Company, that the bill was brought 
to their houſe, and that he was ordered to accept it, as he 


did others. But it was reſolved, on a motion for a new 


trial, that the defendant was perſonally liable; for it was 
drawn on him, accepted generally, and not as a ſervant to the 
company ; to whoſe account he had no right to charge it till 
he had actually paid it; that this being an action by an in- 
dorſce, it would be of dangerous conſequence to trade to ad- 
mit evidence from extrinfic circumſtance, 25 the letter of 

= | _— 55 advice. 


© 


ASSUMPSIT. 


advice: That this differed widely from the caſe of à bi 
drawn, addrefled to the maſter, and underwrote by the ſer- 
vant, in which caſe the ſervant would not be liable, but his 
acceptance be conſidered as the act of the maſter: that a bill 
of exchange was a contract to bind the parties, and the 
whole of it ſhould appear in writing; that here was nothing 
in writing to bind the company, nor could any action be 


maintained againſt them on it; for that the addreſs to the 


Sardner v. 
Baillie. 6 Term 
Rep. 591. 


Pinkney v. Hall. 
Salk. 126. 


, defendant was only to denote the perſon, and his place of 


abode, with more certainty. But they ſaid, that had the 
action been by the payee T. S. it might have been dif- 
ferent, as he was privy to the tranſaction, and tendered the 
bill to the company ; but the plaintiff being a ſtranger, that 
theſe circumſtances could not be conſidered ; ſo he had 
Judgment. NS 0 | x 4 


But a power of attorney given by an executrix to act for 
her as executrix, does not authoriſe the attorney to accept bills 
to charge her in her own right, though for debts due from 
her teſtator. 5 0 | | 


2, Where there are two joint traders, and one accepts a 


bill drawn on both for himſelf and partner, it binds both if 


it concerns the trade : otherwiſe, if it concerns the acceptor 


only in a diſtinct intereſt and reſpect. 


Wigerlloff v. 
Keene. 

1 Stra. 214. 
Smith V. Scar. 
Eaſt. 14 G. 2. 
Buller N. P. 
271. 


Moloy 23 5 


[45] 


| Pyllans and Roſe 
v. Vanmierop 
and Hopkins. 
3 Burr. 1663. 


3. Drawee of a bill of exchange may accept it as to part, 
or he may accept it to pay half money and half goods, or when 
goods of the drawer are ſold; but the payee may refuſe ſuch a 
partial acceptance and proteſt the bill; mat is, if the bill is 


accepted in part, there muſt be a proteſt, if not for the whole 


ſum, atleaſt for the part unpaid. After payment there mult 
be a proteſt of the reſidue. 0 


4. „The acceptance of a bill ſhould be upor: the bill it. 
cc ſelf; but there may be a collateral agreement made be- 
& fore the bill has exiſtence, as an agreement to accept; and 
« it fhall bind the party ſo agreeing.“ | = 


As where the plaintiffs who were merchants in Holland, 
agreed to accept a bill of one White's on them from Dublin, 
on condition that White would give them a credit on ſome 
houſe in London to the amount of the bill. White named 
the defendants; upon which the plaintiſts paid the bill 
drawn by White, and then they wrote to the defendants, to 
know if they would accept a bill on them on White's account: 
they agreed to do it. In the interim White failed, before, in 
fact, the plaintiffs had drawn on the defendants; upon 
which the defendants wrote to them not to draw, as they 
would not accept their bill; notwithſtanding which the 
plaintiffs did draw on them, and now brought an action for 
the amount, when it was adjudged that this was a ſufficient 
agreement to accept, and bound defendants to the payment 
of plaintiffs bill ſo drawn, they having previouſly accepted 


and paid the bill drawn on them by V Hits. 
Oo. | 2 


5 ASSUMPSIT. 
r But where there is ſuch a previous agreement to accept, 


if it is conditional in any reſpect, thoſe conditions muſt. 


« be ſtrictly performed, or the agreement ſhall not be 
« binding.” | ne TD . 

As where a partner of an houſe in London being then at 
Dominica, wrote to the defendant, his partner in London, 
that the houſe of Vance, Caldaueli, and Vance, in Domi- 


Maſon v. Hunt, 
& alt. 
Dougl. 234. 


nica, having purchaſed a quantity of prize tobacco, he had 


agreed, on their giving the defendant orders to inſure the 
quantity ſent, and ſending the bills of lading conſigned to 
him in London; that their bills of. exchange, drawn at the 
rate of 80 /. per hogſhead of tobacco, ſhould be accepted by 
the defendant; it was held, that this did not bind the part- 
ner abſolutely to accept; for it was conditional, That tobacco 
be conſigned, that it was of ſuch a value, and that an inſurance be 
made. If any of theſe failed, there was no binding agree- 
ment to accept, and ſo to charge the drawee; and here in 
fact, the tobacco's only producing 40 J. per hogſhead, the 
defendant was held not to be liable. | | 


5. A bill may be accepted after the time of payment is 
elapſed, and the acceptor ſhall be liable; for the ſubſtance of 


the promiſe is to pay the money, which is done by the ac- 


ceptance. | . 


But in ſuch caſe, the declaration ſhould regularly ſtate a 
promiſe to pay generally, not ſecundum tenorem billæ. 


* So a bill may be accepted to be made payable at a longer 
day than that on which it is drawn payable, and this ſhall 
bind the acceptor. 5 „ 


6. It is not ſettled how ſoon a bill drawn payable at ſight 
ought to be ſent for acceptance. In this caſe it was adjudg- 
ed, That where a foreign bill of exchequer was negociated on 
the royal exchange, and bought by the plaintiff, that he was 


Milford v. W | 
A 
Salk. 129. 


Jackſon v. Pigot. 
Salk. 127. | 


Molloy 283. 
*[46] 


Muilman v. 
D*Eguino. 
2 H. Black, 56 ry 


not bound to ſend it by the earlieft opportunity: but that it 
ſhould be ſent in reaſonable time; and what that time was, 


was matter upon which the jury ſhould decide : but that if 
he neither preſented it, nor put it into circulation, in ſuch 
caſe he was guilty of laches. OY = 


diſcharged. 


x, 0 By the acceptance of a bill of exchange the acceptor 
« makes himſelf fo abſolutely liable, that he can never aver 
« the want of conſideration or of goods in his hands belong- 


“ing to the drawer : for the law of merchants knows no 
nudum pactum.“ | | > 


3. Of the Effect of an Acceptance, and how it may be 


And therefore where there were dealings and an account 
Current between the drawer and drawee as his factor, and a 
1 | Te, balance 


In caſe of Pillans 
and Roſe v. Van- 
microp & alt. 
3 Burr. 1663. 


Maber v. 
Maſſias. 

2 Blackſt. Rep. 
1072. 
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balance in fact due to the drawee, and he accepted a bill of 
the drawer's drawn on the goods in his hands, it was held 
that this ſhould only be poſtponed to prior acceptances, and 
that he ſhould not be allowed to hold the goods for his own 
balance; for if he meant to have reſerved his own balance, he 
ſhould have made a /pecial acceptance. | . 


Wilkinſon v. Therefore where the action is againſt the acceptor by 
_ Lutwidge. the payee, he is not obliged to prove the drawer's hand; for 
8 iD by the acceptance the acceptor has acknowledged the hand 
| of the drawer as his correſpondent. But the acceptor is not 
precluded from proving it not to be the hand of his corre- 

ſpondent. | | 


potter v. Tubb. 80 where in an action by the payee of a bill of exchange 
Sarum Lent Al. againſt the acceptor, the defence attempted to be ſet up was, 
765. Nass. that the conſideration of accepting the bill was a debt due by 
the acceptor to the drawer for ſmuggled goods; it was ruled 
(by Buller, Juſt.) that this could not affect the plaintiff, 
unleſs the bill had been given to Him for a ſmuggling debt; 
and that although the plaintiff ſhould be proved to have 
known that the conſideration between the drawer and 
8 acceptor was illegal, it would make no difference as to 


Symonds v. 2. An acceptance is an acknowledgment of debt to the drawer, 
Parminter. as having effects in his hands to the amount of the bill, and 
2 Will 1385, therefore where the drawee of a bill of exchange accepted it, 
he was held liable to the drawer, he not having paid the bill 
when due, which was returned proteſted, and paid by the 
drawer. But it ſeems that he might have accepted it for the 
honour of the drawer ;, in which cafe he would not have been 


liable. 


[47.3 2. As to how an Acceptance may be diſcharged. 


It has been decided, 1, © The acceptor of a bill of ex- 
, change is in no caſe diſcharged from the payment of 
& it, unleſs he can prove that the bill was paid by the 
« drawer, or he receives an expreſs diſchargs from the 
„ holder.” er = 


. Therefore, where the indorſee of a bill of exchange 
Cleland. brought an action againſt the acceptor, and it appeared 
Sitt. Eaſt. 1779. that there was no demand of payment until three months 
| alter the bill became due, and the drawer was then inſol- 
vent, it was ruled by Lord Mansfield, That this was no 
defence, for the acceptor of a bill of exchange or maker of 
a promiſſory note remains always liable; acceptance is 3 
proof of having effects in his hands, and he ought never to 
part with them, unleſs it appears that the drawer had pro- 

vided another fund by paying the bill himſelf, 0 


« So 
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 & So the diſcharge from the holder muſt be expreſs; an : 
, jmplied diſcharge is not ſufficient.” NG TH 
For where it appeared that in fact the bill had been ac- Dingwal v. 
cepted by the defendant, merely to accommodate one Wheate Duniter 
the drawer; the payee had indorſed it to the plaintiff, When 8 
it became due the plaintiff, underſtanding that it had been | 
really an accommodation bill, for which the defendant never 
had any value, applied to one Ready ( Wheate's attorney ) for 
payment. Dunſter, the defendant, wrote to the plaintiff, 
thanking him for not proceeding againſt Him, and mentioning 
that he had been informed that 7/heate had taken up the bill: 
but it did not appear that the plaintiff ſent any anſwer to 
this. After this the plaintiff received intereſt upon the bill from 
M beate, and alſo payment of another bill drawn at the ſame 
time by the ſame parties ; the plaintiff ſuffered ſeveral years 
to elapſe without calling on the defendant, or treating him 
as his debtor. It was argued for the defendant, that this was 
from the circumſtances an implied diſcharge of the drawer, 
But it was held that the di/charge muſt be expreſs, in order 10 
diſcharge the acceptor. _ 15 . 
Therefore where the plaintiff who was indorſee, firſt ar- Black v. Peel-, 
reſted the defendant the acceptor ; but finding that no con- cited Doug!. 236. 


ſideration had been given fer the acceptance, his attorney 


took a ſecurity from the drawer, and then wrote to the de- 

fendant, „ that he had ſettled with the drawer, and he de- 

fendant need trouble himſelf no more about it.” This was 

held to be an abſolute diſcharge of the acceptor, and that [L 48 
he could never aſter be called on for payment. | 

© But where\the diſcharge 7s not in expreſs terms, but ſome | 

& att has been done, which may amount to it, it ſeems 

e to be matter proper to be leſt to the jury, whether what 

c has been done by the holder ſhall amount to a diſcharge 

* of the acceptor or not.” . e 

Tor where in ofump/t on a bill of exchange for 30 J. the Ellis v. Galindo 
drawer and acceptor were brothers, and the holder (the P98 238. 
plaintiff) when the bill was due, received of the drawer 


31. 15 J. who at the ſame time indorſed on the bill to this 


effect, „ Received on account of this bill 21. 15 f. remaining 
% gue 26 J. g. I promiſe to pay Mr. James Billis within 
“e three months from the date hereof.” This was ſigned by 
James Galindo, the drawer ; the balance was never paid, and 


at the diſtance of three years the action was brought againſt 


the acceptor. The cauſe was tried before Lord Man:feld, 
who nonſuited the plaintiff. On a motion for a new trial, 


the court were of opinion, That it being a queſtion of in- 
tention ariſing out of eircumſtances, that it ought to have 
been left to the jury, the bill being probably an accommo- 


dation one, the drawer and acceptor being brothers. 


2. 0 The laws of the country where the bill of exchange 
eis accepted, ſhall determine how far the acceptance 
b: 8 E 1 ee binds; 


4 


' A ASSUMPSIT. | 3 
5 © binds; and if by thoſe the acceptor has been diſcharged, 


; 484 he ſhall be ſo here.” 
Burrows v. Therefore where a bill was accepted at Leghorn by the 
Jemino. plaintiff, and by the laws of that place, if a bill is accepted, 


2 Stra. 73% and the drawer fails, and the acceptor has not ſufficient 
goods of his in his hands, he ſhall be diſcharged from his 
acceptance, which here was the caſe ; and the acceptor had 
inſtituted a ſuit in Leghorn, and his acceptance vacated by 
ſentence there. It was held in Chancery on a bill for an 
injunction (the plaintiff being ſued at law in England on his 
acceptance) that the acceptance being declared void by the 
laws of that place, was void every where, and the acceptor 

_ diſcharged. ; | | e 


3. Where the drawee of a bill of exchange enters into 

c an agreement to accept on certain conditions, as in con- 
« ſideration that goods of a certain value ſhall be conſigned 
« to him, which is a virtual acceptance, if the condition is 
ec performed; if before he has abſolutely accepted the bills, 
te the holder of the bill takes the goods himſelf, and ſells 
ee them, it is a diſcharge to the drawee of ſuch virtual ac- 
cc ceptance.” DE OR FEED | 


BY 


' Maſon v. Hunt, For where the agreement to accept was on condition, that 
Dougl. 284. tobacco of 80 J. value per hogſhead was ſent to the drawee's, 
5 3 and an inſurance ordered by the drawers of the bills of ex- 

[ 49 ] change: they had conſigned the tobacco accordingly, and 
| drawn the bills in favour of the plaintiff, and he having ap- 
plied to the drawee to accept, the drawee apprehending the 
tobacco not to be worth 80 J. per hogſhead, had refuſed to 
accept the bills; upon which the plaintiff font the bill of lading, 
and the policy which had been made on the tobacco, and when it 
arrived, /old the tobacco himſelf, it was clearly held that this 
— diſcharged the drawees. 8 
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Molloy 281. And note, That when a perſon has accepted a bill of ex- 
| change, he ought not to pay it till it becomes due ; becauſe 
till that time it is ſubject to a countermand by the drawer, 
and therefore if a countermand comes after the drawee has 
paid the bills, the drawer is not anſwerable. 


4. Of the Proteſt of Bills of Exchange, 


Bills of exchange are to be proteſted either for non- 
acceptance when tendered, or for non-payment when 


due. OE | : 
Parnaby v. In the caſe of foreign bills of exchange, proteſts were by 
Rigate. | the cuſtom of merchants at all times in ufe. = 8 
Salk. 132. In the caſe of inland bills of exchange, the firſt proteſt al- 


lowed was for non-payment, and was given by ſtat. 9 & 10 
W. 3. c. 17. It enacted, 1. „ That bills of exchange 
5 | 6 draw 
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« drawn and dated from any place in England for 5 1. or 
« upwards (in which ſhould be expreſſed that they were 
« for value received) drawn payable a certain number of 


 « days after date, may after acceptance (which ſhould be 
in writing) if not paid within three days, be proteſted 


« by a notary, or by any other ſubſtantial perſon of the place, 


. before two witneſſes.” 


This Ratute, in order to entitle the hebdes of the bill to 


make a proteſt, requires that the acceptance ſhall be in 


writing. It therefore often happened that the acceptor 


would accept verbally, but not in writing, ſo that no proteſt 
could be made. To remedy this, the firſt proteſt of inland 
bills of exchange for non-acceptance was introduced by ſtat. 


3 & 4 Ann, c. 9. which enacted, “ That if the perſon on 


* whom an inland bill of exchange is drawn refuſe to ac- 


« cept it in writing, the holder of the bill ſhall proteſt it 
&« for non-acceptance.” But this ſtatute made a change as 


to the bills upon which a proteſt was required for non-ac- 


ceptance or non-payment, requiring the proteſt for non-ac- 


ceptance only in the caſe of b:/ls drawn for 20 l. or upwards, 


and in which was expreſſed that they were for value re- 
ceived. | 3 | 1 | 


And with reſpect to the notice neceſſary to be given, it is 


enacted by ſtat. 9 and 10 I. 3. c. 17. .. 2. That the 


« proteſt ſhall be notified within fourteen days, to the party 
“ from whom the bills were receiyed, who (upon producing 


e ſuch proteſt) ſhall repay ſuch bills with intereſt and 
charges of proteſting; and in default of ſuch proteſt, or 
« due notice within the days limited, the perſon ſo failing 
< ſhall be liable to all coſts, damages, and intereſt.” 


By ſtat. 3 & 4 Ann. c. g. /. 5. it was enacted, «That no 
« acceptance of any inland bill of 3 ſhall charge 


« any perſon unleſs underwritten or indor 
« ſo underwritten or indorſed, no drawer ſhall pay coſts, 


ed, and if not 


« intereſt, or damages, unleſs proteſt be made for non-ac-_ 
ceptance, and ſuch proteſt or notice thereof be ſent 


within fourteen days to the perſon from whom ſuch bill 
was received; and if ſuch bill be accepted, and not 
paid within three days after due, no drawer ſhall pay 
© colts, damages, or intereſt, unleſs proteſt be made as 


aforeſaid, or notice given; nevertheleſs, the drawer ſhall _ 


be liable to payment of coſts, damages, and intereſt, if 
any proteſt be made for non- acceptance or non-payment, 
and notice given or ſent,” 1 8 | 


And therefore in an action againſt the drawer by the 


holder of an inland bill of exchange which had been ac- 
cepted, but not paidzwhen due, and he had made no proteſt, 


it was adjudged that under this ſtatute, in an action againſt 


the drawer, no intereſt could be recovered : the holder 
i WA - would 


Harris v genſon. 
2 Stra. 910. 


o 


Borough v. 
Perkins. 

x Salk. 131. 

6 Mod. 31. S. C. 


Gale v. Walth. - 
5 Term Re p. 
239. | 


151 


Brightv. Purrier. 
Sitt. G. Hall. 
Trin. 1765. 
Bull. N. P. 
209. 


Cooſtrey v. 
Mead. 
Weſt. 1751. 
Buller N. P. 
271. 
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would then have had it as for money lent, and chat appeared 


to be the conſideration of the bill; but the Chief Juſt ice 
ſaid it had never been allowed barely for money lent without 
a note: ſo the plaintiff had judgment for the note, but with- 


out intereſt. 


« For in ſuch caſe of neglect of ad the 8 the 
« right to recover the amount of the bill is no way — 
« jt only goes to the interęſt and coftr.” 


For the want of a proteſt is no bar to an action by the 


holder of an inland bill of exchange againft the drawer: 
neither is it neceſſary for the holder to ſet out a proteſt 1 in his 


declaration, 


But the caſe of foreign bills of exchange is different; for 
there in an action againſt the drawer, a proteſt for non- ac- 


ceptance muſt be proved, or the plaintiff cannot recover. 


« And where a bill of exchange is refuſed to be accepted, 5 


cc an action immediately lies againſt the drawer.” 


For where a foreign bill of exchange was drawn payable 
one hundred and twenty days after fight, and when it was 
tendered for acceptance it was refuſed : upon this an aCtion 
was immediately brought againſt the drawer. At the trial 
the defendant objected that he was not liable till the end 


of the one hundred and twenty days, and offered to call 


evidence that the cuſtom of merchants was ſoz; but Lord 
Mangfield ſaid the law was clearly otherwiſe, and refuſed to 
hear the evidence: ſo the plaintiff recovered, 


This ſtatute therefore (9 & 10 WV. 3.) gives damages againſt 


the holder of the bill if he does not give notice to the 
drawer, and any damage ariſes in conſequence : but the 


ſtat. 3 & 4 of Ann. c. . ſ. 5. deprives the holder of damages, 


intereſt, and coſts, if he neglects to proteſt, either for non- 
acceptance or non-payment, and give notice within fourteen 
days. | 

As to proteſts, theſe points are ſettled. 


1. © If a bill is not accepted, it ſhould immediately be pro- 
te teſted and notice given to the drawer : for it is not ſuffi- 
& cient to give notice of the dan Acceptance when the bill 
& becomes payable.” 


For where the defendant 3 a pill i in he IW, ft Indies on 
T. in London, at fixty days fight, payable to . S. or order; 
he indorſed it to the plaintiff, who preſented it for accept- 
ance, and was refuſed : the plaintiff then noted it for non- 


acceptance, but did not proteſt it till the end of fixty days, when 


he proteſted it for non-payment, and then wrote to the de- 
fendant and to his agent notice of the non- acceptance. Af- 
terward, having brought this action againſt the defendant 


the ſrawer, he was nonſuited ; for by not ſending the pro- 


teſt 
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5 packet. | 


©« of inland bills, it has been decided, that if it be proved that 


from the drawer, a proteſt may be made, on à copy, parti- 


teſt for non-acceptance, he had made himſelf liable. And 
 Nete, The bill ſhould be noted for non-acceptance the day it 
is refuſed: and when the proteſt is drawn, it may be dated 


that day. 1 | 
Notice of non-payment or non acceptance by the rf} re- Muilman v. 
_ gular conveyance is ſufficient; as in this caſe of a bill of ex- 33 as 
change drawn on Calcutta, it was held, that the holder wass 
not bound to ſend notice by a caſual foreign ſhip, by which 
advice might earlier have been given; but that it was ſuffi 
cient, if ſent by the direct way of the Company's ſhips or 


c But though in general it is true, that a proteſt for non- 
© acceptance is neceſſary, and notice of non-payment to be 
given to the drawer, in order that he may withdraw his 
c effects out of the hands of the drawees; yet, in the caſe 


A 


« there were no 9 of the drawer's in the hands of the 
& drawees, no ſuch notice is neceſſary.” ? | 
For where the plaintiff declared as payee of a bill of ex- Rogers v. 
change, at forty days fight for 80 , value received, for the en, 
+uſe of Wm. Calvert, drawn by the defendant on Meſſrs. ,,. * 
Berbeck and Black, London; and which on being tendered [ 52 ] 
for acceptance, was refuſed, for which it was then noted _ 
for non-acceptance, and afterwards proteſted for non-pay- 
ment; the defence ſet up was vant of a proteſt for non-ac- ; 
ceptance, and notice to the drawer ; this was rebutted, by 
ſhewing that neither at the time or afterwards the drawres 
bad any effefts of the drawers in their hands, Lord Kenyon 
ruled this to be a complete anſwer, and that, under thoſe 
circumſtances, a proteſt for non-acceptance and notice 
was unneceſſary; the plaintiff recovered, and on a mo- 
tion for a new trial it was refuſed, the direction being 
So though the drawer be entitled to notice, yet he may S. C. 
waive the want of it by a ſubſeguent promiſe, as here, by ſar- 
ing * the bill muſt be paid :” which ſhall bind him, if at the 
time he was aware, that he ſtood diſcharged by reaſon of the 
holder's laches. N | | 
And quere, if in the caſe of a foreign bill of exchange, if it Gale v. Walſh, 
appeared that there were no effects of the drawer's in the 5 Lem Rep. 
hands of the drawee, if that would nat excuſe the want of 3) ntl. 
notice, as in this caſe a rule was given on that ground, to 


ſhew cauſe why a nonſuit grounded on the want of a proteft 


ſhould not be ſet aſide; but that circumſtance not appearing 
in the judge's report, the rule was abandoned, 88 


2. Where 3 bill it le, and a new bill cannot be had Dehors v. 


Harriot. 
cularlf where the refuſal of payment was not fur want a at Ee 


E 3 the 
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the original bill, but merely for another cauſe; ſo that 
the party who was to pay did not inſiſt on the original 
bill's being delivered up. But if a bill is loſt, and the 
drawer can be reſorted to for a new bill, there a proteſt can- 
not be made on a copy; and by ſtat. 9 & 10 W. 3. c. 17. 


. « If any inland bill of exchange is loſt or miſcarries, within 


« the time limited for payment of the ſame, the drawer 
« ſhall give other bills of the ſame tenor and date, ſecu- 


« rity being given to indemnify him if the firſt bill is 


Taſſel and Lee 
v. Lewis. 

Lord Raymond, 
743 


Brown v. Har- 
raden. 

4 Term Rep. 
248. | 


Molloy 285. 


Buller N. p. 271. 
Molloy 28 5. 


L 53 ] 


Buller N. P. 271. 
Molloy 285. 


« found.“ 


3. By the cuſtom of merchants there are three days of : 
ace allowed to bills of exchange, and the bill is nct to be 
proteſted till thoſe three days are expired. But if the laſt 


is a Sunday or great holiday, the payee ought to demand 
the money on the ſecond day; and 


ſame day, or it is at his own peril, 
So in the caſe of promiſſory notes, there are three days of 
grace allowed on them, for the ſtat. 3 & 4 Ann. c. g. which 
firſt made them negotiable, put them in every reſpect on the 
ſame footing with bills of exchange. | | 


if not paid, proteſt the 


4. If a bill of exchange is accepted and the party dies, 


yet there muſt be a demand on the executors or adminiſtra- 


tors; and if the bill is payable even before they can be ap- 
pointed, yet ſhould a proteſt be made. | = | 
5. If a bill is drawn on a perſon who lives in the coun- 
try, and he is not to be met with, upon which his friend 
accepts it for his honour ;' this acceptance thall bind the per- 
ſon ſo accepting to the payment of the money ; but the 
bill ſhould be proteſted for want of acceptance by the 
original drawee, for as the drawee might have effects of 
the drawer in his hands, the drawer ought to have notice in 
order to ſecure them. . 
6. If a bill be left with a merchant to accept, he to 
whom it is payable, in caſe it be loſt, is to requeſt the 


merchant to give him a note for payment of the money 


Buller N. P. 270. 


according to the time limited by the bill; otherwiſe there 
muſt be two proteſts, one for non- acceptance, the other ſor 
non- payment. e . 
7. The proteſt is made before a notary public in caſe of 
non- acceptance or non-payment ; to his proteſt all foreign 
courts give credit, and the proteſt is evidence that the bill 
is not paid. But in Eugland the bill itſelf muſt be ſhewn 
as well as the proteſt, becauſe the whole declaration muſt 
be proved: and when a bill is returned proteſted, the 
drawer of the bill is obliged to anſwer the money and 
damages, or to give ſecurity to anſwer the ſame beyond 
fea, within double the time the firſt bill had to run. But 
in Molloy 283, it is ſaid, he ſhall only have as much time 
as the firſt bill had to run. BF 


- 
e 


ASU NPS Tr. 


3 


8. The ſtat. 9 and 10 V. 3. 17. by which proteſts of Leftly v. Mills, 
bills of inland exchange were firſt given, mentions bills 4 Term. Rep, 


ayable ſo many days after date, it therefore does not ex- 


tend to bills payable after ſigbt. Therefore where an inland 


171. 


bill of exchange was ſo drawn, and not being paid when de- 


manded, a ſum of two ſhillings and ſixpence was demanded 
for noting it, it . was adjudged that no ſuch charge was de- 
mandable againſt the acceptor, | 8 | 


Having thus far conſidered the nature and negotiability of 


bills of exchange, we ſhall conclude with the caſes on the 
Os h N 


5. Of the Nature of Payments by Bills of Exchange 


or Promiſſory Notes. 8 


D pon this head it is to be obſerved, that where a payment 
is made by a bill of exchange or draft on a banker, that ſuch 

being in the uſual courſe of buſineſs, where there has been 
no laches or fraud, ſuch is a good payment; and therefore 


where in payment of three bills of exchange, which had been 
ſent up to London by the plaintiffs to the defendants, who 


were bankers, the defendants tendered the bills for payment 
to the acceptor, and he gave them a checque upon a banker 
in London for the amount; upon the receipt of which the 
defendants gave up the bills: the checque was afterwards 
diſhonoured. It was held not to be culpable negligence in 


Ruſſell Vs 
Hankey. 

6 Term Rep. 
12. 


them, or ſuch as would ſubject them to an action, that 


being the uſual courſe of trade in London. 


But the payment by a draft or bill of exchange which is 


« fraudulent, as where there are no effects in the hands 
« of the perſon upon whom it is drawn, is not a good pay- 
, a SE 

For where a perſon was arreſted, and gave his draft for part 
of the debt, upon which he was diſcharged ; but the draft 


being diſhonoured, the party was again arreſted, and applied 


to the court to be diſcharged. It was held, that where pay- 


Puckfard v. 
Maxwell. 
6 Term Rep. 


ment is ſo made by a bill or draft which turns out to be un- 


productive, the plaintiff might conſider it as a nullity, and 


again arreſt the defendant. 


But payment by a bill of exchange was formerly deemed to 
be no diſcharge for a precedent debt, unleſs there was an 
expreſs agreement that it ſhould be ſo: as to inland bills, 
it is now enacted by ſtat. 3 & 4 Ann. c. 9. ſ. 7. that * if 
* any perſon accept ſuch a bill of exchange for and in 


Clarke v. 
Mundal. 

Salk. 124. 3 W. 
& M. Iemp. 


« ſatisfaction of a debt, the ſame ſhall be eſteemed a full 


« and ſufficient diſcharge, F4 the perſon accepting ſuch bill for 


„ his debt, does not take his due courſe by endeavouring to get the 
ame accepted and paid, and male his prot oft for non-payment 
« or non- acceptance. Peaks, e 


EB g-: But 


[54] 
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But if the holder of the bill of exchange or promiſſory 
note does uſe due diligence to get payment of the bill or 


note, and follows the direction of the ſtatute ; if the bill 


or note is not paid, he does not ſuſtain the loſs. The 


caſes therefore upon this head turn upon the queſtion, What 


ſhall be deemed duc diligence to get the money from the 
acceptor of a bill or maker of the note? (for the law as to 


theſe in reſpect to laches is the ſame); and it goes on this 
principle, that by keeping poſſeſſion of the bill or note after 
it becomes due, without getting the money from the acceptor 
or perſon who is firſt liable to the payment, it is giving an 
implied credit to ſuch perſon, and by not giving notice (in 
caſe of his failure) preventing the indorſer or perſon who 
paid away the note from getting the money, or otherwiſe 
ſecuring himſelf. 5 | „„ EL 


1. As in the caſe of Promiſſory Notes. 


The plaintiff in this caſe ſold goods to the defendant, 
who paid him with a promiſſory note of As: the plaintiff 


demanded the money from A. but gave him time repeatedly 


till A. failed. It was adjudged that the loſs ſhould fall 5 
upon the plaintiff, who by ſo giving credit had diſcharged the 


defendant. | 


So where the indorſee of a promiſſory note received part of 1 
of the money from the drawer of the note, it was held to be a 


taking upon himſelf to give the whole credit to the drawer 
of the note, and abſolutely to diſcharge the indorſer. 


2. In the caſe of Bills of Exchange. 


In an action on an inland bill of exchange by the indorſee 
againſt the drawer, it appeared that the bill was due the 14th 


of May; but that upon a promiſe of payment, the indorſce 


gave the acceptor time till the 20th of May, and ſs on at dif- 
ferent times till the 5th of June, when the acceptor failed: 
and there being no notice to the drawer, the loſs was adjudged 
to be againlt the indorſee. „„ | 


I ſhall now conſider the particular caſes in which the 
holder of the bill ſhall be charged with the loſs, by reaſon 
of his neglect, or be exempt from it from having uſed a 


due degree of diligence. 


1. „ Where a bill of exchange is drawn on any perſon, it 
“ 1s preſumed that the drawee has effects of the drawer's in 
© his hands to the an ount of the bill; if he therefore refuſes 


„ 79 accept it, notice muſ} be given to the draaver, in order that 
„ he may take ſteps for his own ſecurity ; and if ſuch notice 
e is not given, and the drawee fails, the payee or holder of 

the bill muſt ſtand at the loſs, So in the caſe of indorſed 

bills, like notice muſt be given 10 the indorſer of the draw- 
ec's refuſal to accept the bill; becauſe that may deprive ' 
3 | . 
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e the indorſer of the means of getting the money from the 
( drawer, or from the prior indorſers.” e 


55 


For where the defendants ho were, Fee of « bill of ogg v Hurſt. 


exchange, indorſed it over to the plaintiff before it had been 


accepted, and on being tendered for acceptance by the plain- 


5 Burr. 2670. 


tiff, the drawee refuſed to accept it; the plaintiff gave 26 


notice of this for three weeks to the defendants ; and at the end 


of three weeks the drawer failed: the loſs was adjudged to 


fall on the plaintiff, for as the drawer was liable to the de- 


fendants, who were payees, and he continued ſolvent for 


three weeks; if the plaintiff had given noffce, the defend- 
 affts might have obtained the money from the drawer, and 
therefore the plaintiff ſhould ſuffer for his own neglect and 
-Jaches:- | ; | | 


But where it appears that there were no effects of the draw- 


er in the drawee's hands, ſo that no poſſible loſs could accrue 
to the drawer from want of notice, as if drawn fraudulently 


for a blind or delay, where the parties have ng dealings, there 
the payee or indorſee ſhall not ſtand at the lo 


But the caſe is different in reſpe& to an indorſer, for as 
he has no concern with the accounts between the drawer 


and drawee, he is in all caſes entitled to notice ; and the 
drawee's having no effects of the drawer's in his hands, is no 
excuſe for not giving notice to the indorſer of the bill being 


diſhonoured, | 
The rule here laid down ap 
« ſory notes after indorſement.“ 


For where one Brown made his promiſſory note payable 
to the defendant, who indorſed it to the plaintiff, Brown had 
no value for the note from the defendant, who knew at the 
time that Brown was inſolvent; it was not preſented to Brown 
till the day after it was due, nor was any notice given to the 


Bickerſdike v, 
Bollman. 
x Term Rep. 


5 1 


s of the amount 

of the bill from not having given notice; for there the founda- 
tion of the rule fails, (vide this caſe plen. chapt of Trover, & 
ante 5 1), and this deciſion has ſince been often recognized. 


Wilks v. Jacks. 
Peake N. P. C. 
202. 


plies to the caſes of promiſ- 


De Berdt v. 
Atkinſon. 
2 H, Black. 336. 


defendant for five days after; it was held, that there being 
no effects in the defendant's hands, the neceſſity of notice 


was diſpenſed with, and plaintiff recovered. 


And though in ſuch caſe the indorſer makes a propoſal 


hive days after date, the defendant indorſed it to the plain- 


tiff, 40ho tendered it to Rutter for acceptance on the 8th of No- 
vember, when it was refuſed; the plaintiffs never gave any 


notice 


1 promiſe to pay, if made under ignorance of the holder's 
flaches, it ſhall not operate to charge him.” . . 


For where this action was brought by the indorſce againſt 
the indorſer, and the circumſtances were, that a bill of ex- 
change was on the 4th of November 1786 drawn by one Lut- 
wich, on John Rutter, in favour of the defendant, at ſixty- 


Goo dall v. 
Dolley. 

1 Term Rep. 
712. 
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notice of the refuſal till the 6th January, when by letter 


the plaintiff informed the defendant merely of the return of 


the bill, but no circumſtance of the tender and refuſal by Rutter : 
the bill expired on the 11th, and the next day the defendant 


made a-propoſal to pay the bill by inflalments ; Heath Juſtice, 
before whom the cauſe was tried, was of opinion, That this 


propoſal being made under ignorance of the circumſtances of 


the caſe, the defendant was diſcharged by the laches of 
the plaintiff. On a motion for a new trial, the Court held, 


1ſt, The judge's directions to be right: 2dly, Evidence being 
offered in order to obviate the neceſſity of notice, that Rutter 
was inſolvent, and ſo the drawer could receive no injury 
from want of notice ; the Court held, that had the aCtion 
been againſt the drawer, that might be material, but could 


not be ſo when againſt the indorſer. 


Chamberlyn v. 
De la Rive. 
2 Wilſ. 353. 


% And on the ſame principle, where payment is made by 
& any draft on a third perſon, it ought to be immediately ten- 
« gered for acceptance or payment; for though the drawee may 
«© be ſolvent when the draft is drawn, if it is kept long un- 
& tendered for acceptance, he may become infolvent.” 


Therefore, where the defendant being indebted to the 
plaintiſſ, paid him by a draft on one Heddy, payable a few 
days after date, and the plaintiff held the bill for four months, 


without applying for payment. Heddy afterwards became 


inſolvent. It was adjudged that the loſs ſhould fall on the 
plaintiff for his neglet, 8 1 


2. © Where bills have been accepted and paid away, or 
« promiſſory notes paſſed in like manner, the law is the 


« ſame.” 


t The acceptor of a bill of exchange being at all times 
& Jiable (ante 46.) no queſtion can ever ariſe on the circum- 
« ſtance of loſs, except in the caſe of his inſolvency. So 


4s in the caſe of promiſſory notes, the only queſtion that can 


« ariſe there, is, when the maker becomes inſolvent.” 


How far the parties are liable or diſcharged, it has been 


decided, 


1. % Every payee or indorſee ſhould apply for payment 


„of an accepted bill as ſoon as it is due, or in caſe of a loſs 


« he. muſt ſuſtain it; for by holding it beyond the time 
« when it 1s payable, it is giving a new credit to the acceptor 
5 or maker of the note,” Os 
The bill in queſtion was at fix days ſight, accepted the 
8th of February, and by the three days of grace was payable 
the 17th, which was on a Saturday; the bill was not then 
tendered, and the acceptor mag the Tueſday following: 
it was adjudged that the drawer was diſcharged at the end 
of the three days of grace. e 
| 1. Por 
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and the drawee, == e N 

« So in the caſe of promiſſory notes, the maler of the 
« note ſhould be applied to for payment when it becomes due, or 
c the holder, in caſe of a loſs, muſt ſuffer it.” 


For where the third indorſee of a promiſſory note kept 
it for two months without receiving the money from the 
maker: in an action againſt the firſt indorſee without no- 
tice, the plaintiff was nonſuited for his neglect, in not 
getting the money from the maker of the note when it 
became due. %%ͤ — | 

2. But circumſtances may occur in which the note or 
« bill may be held beyond the time it becomes payable, and 
« yet the holder not be charged in caſe of a loſs. For the 
mere holding beyond the time, ſeems not of ztfelf to amount 

« to a charge againſt the holders, but may be explained by 
ee circumſtances.” nr a on ES 


As where the defendant having a promiſſory note payable 
to him or order, two months after date, of one Smith, in- 

dorſed it to the plaintiff, who ſent his ſervant for the money 
to Smith; Smith ſaid, that the defendant had promiſed not 
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pepys v. Sir 
John Lambert. 
x Stra. 20). 


Anſon v. Bailey. 
Mich. 1748. 

G. Hall. 

Bull. N. P. 276. 


to indorſe it without firſt acquainting him; and that he was 


not then ready, but would pay it in a few days, and ſo put 
it off from time to time: after three weeks elapſed, the 


plaintiff wrote to the defendant, (not having ſooner learned 


his addreſs, though it was proved that he had ſooner enquired 
after it) the circumſtances above. Then Smith failed: the 


plaintiff wrote again; and the defendant anſwered, that 


when he came to town he would put all matters to rights. Upon 
this evidence the jury gave a verdict for the plaintiff, though 


it was proved that Smith continued ſolvent for above three 


weeks, and paid upwards of 100/. in that time. 


It does not appear upon what ground this verdict was 
„ given, whether on the ground of due diligence having 
| been uſed, or on the ground of the new promiſe, and it 
„ ſhould rather ſeem to be the latter.“ N 


For where the plaintiff received a note of one Yardley, 
Payable to the defendant. When it was due the plaintiff ſent 
| the note to demand the money, but not finding Yardley, he 
kept the note for ſeventeen or eighteen days, during which 
time it was proved that he uſed due diligence to find him: 


31 581 


Whitaker v. 
Morris. 
Worceſt. Lent 
AT. 1756. MSS, 


he then wrote to his agent to inform the defendant, who / 


returned no anſwer. About ten days after, the agent went 


80 the defendant, who acknowledged the receipt of the let- 


7 


ter z 
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ter; and ſaid, the reaſon why he had not ſent an anſwer 
was, that Yardley had promiſed to order payment in London, 
and as it was not paid, that he would certainly pay it the daß 


after. The defendant's witneſſes proved, that Yardley was 


Per Cur. 
1 Term Rep. 


Goodman v. 
Shipway. 
Mich. 1 Geo. 2. 


ſolvent when the note became due, and for ſome time after; 


but was then inſolvent. Per Wilmot, Juſtice. Holding the 


note for ſo long a time was unreaſonable, and would have 


diſcharged the defendant, if when he received the firſt no- 
tice he had diſclaimed the having any thing to do with it; 
but by his conduct he has waived the neglect, and acquitted 
the plaintiff: however, he left it to the jury, who found for 


the defendant, TX fi 
3. © And what ſhall be deemed reaſonable notice of non- 


payment is matter of law, not of fact: and therefore the 
& courts controul queſtions on that head in going to the 
** Jurys - | „5 | | . | 


Therefore where the plaintiff kept bankers bills in his poſ- 


ſeſſion from April to Auguſt, and the banker having failed, 
he brought his action againſt the perſon who had paid them 


to him, and had a verdict. The Court granted a new trial. 


Appleton v. 
Sweetapple. 
Mich. 23 G. 4. 
B. R. MSS, 


So where the caſe was, that the plaintiff received from 


the defendant a banker's note at one o'clock in the day, but 


did not call for payment the whole of that day, and in the 


evening of it the banker failed; a verdict was found for the 
| defendant, on the ground that it was the cuſtom of the city 
that bankers notes ſhould be brought for payment the day 
they are received : but on a motion for a new trial, it ap- 


pearing that there were many exceptions to this cuſtom (as 
in the caſe of factors at Bear-key, the ſaleſmen at Smithfield, 


and others) the Court held the cuſtom was not ſufficiently 
proved; and even if the deciſion had been on that ground, 


it muſt appear that the cuſtom was reaſonable, or the Court 


would controul it; and therefore granted a new trial. 


[ 59] 


Tindal v. 
Brown. 


N 1 . Rep. 167. 


« So in the caſe of promiſſory notes, the law is the 
« fame,” - | F 355 


For where on the 21ſt of Augiſ the note in queſtion was 


made by one Donaldſon for 35 1. payable ſix weeks after date 
to the defendant Brown, and by him indorſed to the plaintiff, 
on the 5th of October the note became due, allowing the 
three days of grace; on which day one Howell, the plain- 
tiff's clerk, went to demand the money from Donald/on : not 
finding him at home, he left word that the note was due, 
and deſired he would ſend and take it up. On the 6th 


Howell called again upon Donaldſon, who promiſed to take 
it up that day, within banking hours: on that day the note 
was pat taken up; and on the 7th Horbell again called on 


Donalaſon, and not finding him at home, he then ſent it to 
Brown for payment, who refuſed, ſaying, the plaintiff had 


made it his own. It was proved by Donaldjon at the trial, 


SOLES, 


4 


7 
If 
* 
428 
TY 
2 

7 
= 
> 
by 
93S x 
EE 

1 
"= > 
EFT 
1 
155 
5 6 
20 
—_ 
* 
Js 
. 
8 
ns; 
hs 
255 
BF 
wt 
8 
5 
. 
5 
85 
; YI 
I"; 
$54) * 
We 
q7 2 
=D 
85 
HY 


125 
OY 
2 
116 
* 
% 
D. 

4 


5 vx - 0 i 
% Le LI IO RE LEE 4S. : r 
FOO SE oo VE IS WERE SINIEHS Ss Ge d/o 


rr / SOLAR. 
IE Rd EE NC EE En ER 4 HERS 


AsSSUMPSTT. 


mat on Howell's leaving him on the 6th, he went to Brown's 
 Zouſe, and he not being at home, left word with his wife that 
he could not pay it, and defired Brown to take it up. It was con- 
tended, as to this tranſaction, that Donaldſon was to be con- 
ſidered as agent for the holder, and that this was notice to 
Brown. On a motion for a new trial (the jury having found 
for the plaintiff) it was reſolved, 1. That the plaintiff by 
giving time ſo often to the maker of the note, had diſcharged 
the indorſee (the defendant): 2. That the notice here given 
was not regular, for ir ſhould have been given by the holder of 


the note, not as here, by the maker. 


ec gence, on that ground he ſhall be diſcharged from any 
| « Joſs.” Es | 1 | 25 


The note in this caſe, which was a banker's, was paid to 
the plaintiff after dinner, who ent it next morning at nine for 


payment, when the banker had ſtopped: it was ruled that 


there was no laches in the plaintiff ſo as to fix the loſs on 
him; and that in all thoſe caſes there mult be a reaſonable 


time allowed, conſiſtent with the nature of circulating paper 


credit. 


So where the defendants made a payment to the plaintiffs, 


with two bankers notes at two o'clock in the afternoon, at 


nine the next morning they were ſent for payment, when 


the bankers had failed; it was adjudged that the loſs ſhould 
fall on the defendants, the plaintiffs having been guilty of no 
laches. „ N | 


« In theſe queſtions the ſage and cuſtom of buſineſs is 


« the ſtandard to decide 1 if ſuch is reaſonable.“ 


For where it was proved*to be the uſage of the Sword- 
Blade Company, when they received bankers notes to 
ſend them next morning for caſh to the bankers, which caſh 
was made up in bags, and called for by the clerk in the 
evening: payment was made to them by the defendant at 


three o'clock in the afternoon of two notes; next morning 
they were ſent to the bank, left there (as above), and the 


4. «© But where the holder af the bill has uſed due dili- 
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Sandys. . 
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Barry. 

1 Stra. 415. 


Turner v. 
Mead. 

1 Stra. 416. 
Hoare v. 

Da Coſta. 

2 Stra. 910. 8. P. 
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bank ſtopped payment juſt before the clerk called in the 


evening. It was adjudged that tlie loſs muſt fall on the de- 


fendant, though the money might have been received in 
the morning; for the company had only acted according to 


uſage. 


So where the action was by the Commiſſioners of Ex- 


oiſe againſt the defendant, as drawer of a bill of exchange 


in their favour on one Wilſon, and ſpecifying in the bill that 
it was for king's money; when the bill became due, the 
clerk to the commiſſioners carried it to Miſſon for payment: 


but his clerk ſaid he was gone out, and had left no orders 
about the bill, and that therefore they muſt take the fix days.. 


This 


Welford v. 


Hankin. 
G. Hall Sitt. Hil. 
1763. MSS. 
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This was explained thus: That wherever a bill is drawn 


payable to the Exciſe, they uſually allow fix days beyond the 
three days of grace, if required by the acceptor,. on payment 
of one ſhilling to the clerk at the fix days end for his trouble; 
that this was never refuſed, and was well known to be the 


cuſtom; and one witneſs ſwore, that he had heard the de- 


fendant mention it, but that he had always conſidered it as 
an indulgence rather than as a right: the note, including 
the three days of grace, was payable the 24th; no notice 


was given to the defendant (the drawer) till the 3oth; and 


on the 24th Wilſon had abſconded. The defendant refuſed 
to pay, on the ground that notice was not given to him in 
due time. But per Lord Mansfield, It is not in the power of 
any particular officer, by particular indulgence in any caſe, 


. to charge a drawer of a bill; but this is a general cuſtom, 
and ingrafted on ſuch bills, and being known univerſally, 


© 


Hayward v. 
Bank of Engl. 
1 $tra. 550. 
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mult bind the parties. 


© But where there is no ſuch uſage to warrant it, the 
« law is, as before laid down, that the holder ſhould apply 
te for payment when the bill or note is due: and any time 
«« given beyond it is at his own peril.” 


Therefore where the plaintiff, who kept caſh with the 
Bank, on Saturday left a note there for 50. on Cox and 
Cleeve, on Monday they gave it to the runner, who left it at 
the ſhop of Cox and Cleve in the morning, who cancelled it. 
When the clerk called in the afternoon, Cox and Cleeve had 
ſtopped payment: upon which he took a new note, of the 
ſame tenor and date, from Cox and Cleeve. King Ch. Juſt. 


directed the jury, that it would be dangerous to ſuffer per- 


ſons to deal with notes in this manner; and that they ſhould _ 
find for the plaintiff; which they did accordingly. 


5. But in caſes in which the loſs ſhall fall on the holder 


 « of the note, a diſtinction is to be obſerved in the caſes of 


Dank of Eng- 
land v. New. 
man. 


1d. Raymond, 


442. 


Fern v. Farri- 


ton. ante 35. 


« notes payable to the bearer, when paſſed with or without in- 
Fe cgortement,” -.-- „ . FE 

If a note payable to bearer (ſuppoſing it has ſome time to 
run) be diſcounted without indorſement of the perſon who 
held it, he who ſo diſcounts it, takes it with all riſques: for 
it is ſelling the bill like ſelling of tallies : but if the bill has 
been paſſed in payment of a debt antecedently due, or for 
money lent on the ſame bill, then is the perſon paying it 
liable to all riſquzs. But if the perſon who gets the bill diſ- 
counted, indorſes it, then may the indorſee have a remedy on 
the indorſement, if he demands the money in convenient 


time. This was the doctrine of Lord Holt; but the jury 


found a verdict otherwiſe, 


But in the caſe of a Bill pa able to order, though the party 7 
has not put his name on the back of it, yet if the money has 


come to his uſe, the perſon who diſcounted it may neverthe- 


. lels 


 ASSUMPSIT. ; 
leſs recover it back in an action againſt him for money had 
and received, unleſs he expre/ily refuſed to indorſe the bill 
when it was diſcounted. -— © N 
| Before we conclude this head of bills of exchange, it may 
be proper to conſider notes or bills as joint or ſeveral, _ 
I. If a note is joint and ſeveral, the action may be brought 


| againſt both, or againſt either, If the plaintiff declares 


againſt both, he muſt declare that the defendants promiſed 
to pay jointly and ſeverally; but if againſt one only, he muſt 
declare generally that the defendant promiſed to pay, and 
the note by two will be good evidence : for he that ſpeaks 
in the disjunctive ſpeaks true, if either member of the dif- 
junckive be vented . on ona, 
2. If the note had been a joint one, and the defendant 
had been ſued as if ſeveral, the defendant could only have 
pleaded that matter in abatement, and not taken advantage of 
it in error. | 


Mc. The next claſs of Expreſs Contracts upon which this 
action is founded, which I ſhall conſider, is that of | 


OT POLICIES OF INSURANCE. | 2 
Under this head I ſhall conſider, a. What policies are 
good. 2. What ſhall avoid a policy. 3. The conſtructions 
on policies. 4. Of total, partial, and average loſſes. $5. Of 


portionment of the premium. 


the ſeveral loſſes within the terms of the policy. 6. Of Ap- . 


1. What P olicies are good, | 


Per Buller 
juſtice in Abbot 
v. Rees, ſupra. | 


62 7 


1. It is enacted by ſtat. 19 G. 2. c. 37. © That all inſur- 15 
ce ances, intereſt or no intereſt, or without further proof of 


te intereſt than the policy itſelf ; all gaming or wagering po- 
e licies, or wherein the inſurer ſhall Rave no benefit of ſalv- 
age, are void (except in the caſe of privateers, or ſhips in 
„ the Spaniſh or Portugal trade): * 

te be lawful, except the former inſurer is inſolvent, a bank- 
* rupt, or dead.” VVV 


The object of this ſtatute was to confine policies of in- 


no re- aſſurance ſhall 


ſurance to caſes only where the parties inſuring had a pro- 


perty or intereſt in the thing inſured. 

— Under it, therefore, it has been decided, : 

I. A certain intereft, though not actually veſted in poſ- 
1 ſeſſion, ſeems an intereſt inſurable under the ſtatute.” | 
It was therefore adjudged in this caſe, that though the 
property of all prizes and enemies goods, captured by the 


Le Cras v. 
Hughes. 

Eaſt. 26 Ges. 7. 
B. R. . 


T 


5 
: 
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Camden & alt. 


v. Anderſon. \ 


bo Rep. 


4 


A 


king's land and ſea-forces, is in the king until condemnation 
in the Court of Admiralty; yet that the officers and men had 
an inſurable property in things captured, by virtue of the 
prize act and royal proclamation, declaring the ſhares and 
proportions to the captors. _— „ 
But where the policy was on the freight, and the ſhip had 
been purchaſed and regiſtered under Lord Hawkeſbury's 
act (26 Geo. 3. c. 60.), in the names of Camden and 
Calvert; theſe two perſons had afterwards taken in two 
other partners of the names of King and Curtis, but there 
appeared no transfer or regiſtry of transfer to them jointly 
with the others, but the declaration averred intereſt in the 
firſt count, in Camden, Calvert, and King, and in the ſecond, 


in them together with Curtis, and there was no other count 


kinfon. 
M. 22 Geo. 3. 


Park. Inſur. 267. 
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Hibbert v. 
Carter. 

1 Term Rep. 
745 


tereſt, and the policy was therefore void. 


averring any intereſt in Camden and Calvert only; it was 


held that the plaintiſfs could not recover; for as the right 
to freight reſulted from ownerſhip of the ſhip, and there was 

no legal ownerſhip in Curtis and King for want of regiſtry, 
under the act of parliament; theſe laſt had no inſurable in- 


In the caſe of a valued policy, the inſured is bound to 


prove ſome intereſt ; but it is not neceſſary to go into proof 


of the whole value : but ſuch policy ſhzll not be made a cover 
for a wager, as to cover an inſurance for 2000 J. by proving 
to the value of a cable on board; and an uncertain intereſt, 
as the profits of a/voyage, may be inſured; and an agreement, 
that in caſe of a loſs, the profits ſhould be valued at a 
certain ſum, as 1600/7. ex gr. without any other voucher 
than the policy, ſhall be held good. „„ 

2. „ In order to make a policy void on the ground of 
ec want of intereſt, the party muſt have parted with all his 
6 intereſt in that which is the object of the inſurance.” 


For in this caſe it was adjudged, That if the ſhipper of 


goods abroad indorſes over to another the bills of lading, he 


thereby transfers the whole property in the goods to the 


indorſee, and he has no inſurable intereſt therein: but if it 


appears that there was any agreement between the indorſer 
and indorſee, that ſuch property was not meant to be given at 


the time, as if it was only to ſecure to the indorſee the net 


Thellnſon v. 
Hletcher. 
Pougl. 301. 


proceeds ; or that the indorſer, in cafe of a loſs, was to pay 
the ſum for which the goods were aſſigned, he there has an 
inſurable intereſt. „ 5 

3. Policies upon foreign ſhips are not within the ſtatute, on 
account of the diſhculty of bringing witneſſes from abroad 


to prove the property. Therefore in inſurances on foreign 


ſhips, the policy is proof of intereſt ſufficient; and in the _ 

eaſe of a judgment by default, the plaintiff need only prove 

the ſubſcription to the policy by the defendant. 3 
— 5 | 8 | | 4. ct The | 
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4. „The object of the inſurance ſhould, be real property, 


« and not be made to cover a contingent intereſt or adyau- 


7 cc tage.“ | | | | | 
As where the plaintiff gave to the defendant 20 /. on an 
agreement, that if a certain India ſhip reached China that 


| ſeaſon, the plaintiff was to receive nothing: but if the 


Kent v. Bird. 
Cowp. 533, 


ſhip loſt her paſſage that ſeaſon, the defendant was to pay 
to the plaintiff 1000 J. on the ſhip's arrival in the river 


Thames. The ſhip loſt her paſfage, and the plaintiff brought 
his action for the money; but it appearing that he had none 
or little intereſt on board, it was held to be clearly a wager- 
ing policy, and void under the ſtatute. TOY 


5. © The property required by the ſtatute to be in the 


„ inſured, muſt be ſuch as may legally be exported and im- 
c ported: for the policy ſhall never be allowed to cover an 
“illegal adventure.“ 5 V 
Therefore, where the policy was on a neutral veſſel, the 
Bella Juditta, a Venetian ſhip, from London to the Grenades, 
with liberty to touch at Cor and Madeira for a lading: the 
ſhip ſailed for Cort, where ſhe took in a lading of provi- 


5 ſions, the property of ſubjects of the king of France. At 


the time of her taking in the lading of proviſions, an embargo 


Delmada v. * 
Motteaux. | 
M. 25 Geo. 3. 
Park. Inſur. 234. 
3 Ed. | 


was ſubſting in the port of Cork, laid on all manner of pro- 


viſions ; notwithſtanding which ſhe ſailed with clearances 
for a neutral port, but in fact for an enemy's. It was ad- 
Judged that this voyage, being in breach of the embargo, 
was a criminal act; and ſo being illegal, the plaintiff could 
not recover. . e | 
So where it was made on goods from London to New York, 
which were prohibited to be landed there by ſtatute, and 
the ſhip was captured: the inſurer was held to be diſcharged 
as to them, though the clearances from the port of London 


[64] 


John ſton Vs 
Sutton. 
Dougl. 241. 


were for another port {Halifax ) to which the goods might 


legally have been exported. | 
Zo the inſurance of enemies property is illegal; and the 
party intereſted cannot recover on a policy fo under- 


6, „The party making the inſurance, ſhould in/ure his 

e znterelt in direct terms : that is, the intereſt ſhould appear 

s on the face of the policy: for the court are bound to look 
to the inſtrument, and decide upon that.“ 


Therefore where the plaintiffs were proprietors of the cargo 
of the ſhip Emanuel, bound from Falmouth to Marſeilles, 
but not of the ſhip itſelf in a former voyage ſhe had been 

captured, and brought into Fa/mouth by a privateer. In the 
ſuits in the Admiralty Court a conſiderable ſum had been 


Briſtow v. 
Towers. | 
6 Term Rep. 
35 


Per Bull, Toft. 
1 Term Rep. 


339+ 


Kuler Kemp 
v. Vigne. 

1 Term Reps 
304 


expended; which ſentence having been in favour of the 


Pkaintiff, the expences were ordered by the Court to be a 
„„ ee charge 
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charge on the cargo. Theſe expences were paid, oy} if 
was the intention of the plaintiffs to have covered them by. 
the policy in queſtion : the policy was accordingly made on 
the goods, but there was on the back of the policy this - 
memorandum : This inſurance is declared to be on 
money expended for reclaiming the ſhip and cargo, va- 
lued at the ſum which ſhall be declared hereafter, the loſs 
to be paid in caſe the ſhip does not arrive at Marſeilles, and 

without further proof of intereſt than this policy, warranted 
free from average, and without benefit of ſalvage.” A 
loſs having happened, it was decided that the plaintiff hav- 
ing inſured the event of the ſhip's arrival in which he had 
no intereſt, not the goods on which he had expended the 
money, it was a wagering policy, and that he could not 
recover, though Ge” intention might be to 9 a real 
intereſt. | 


11 But in this caſe an inſurance by the governor of Feet 
Bochm. _ Marlborough i in the Eaſt Indies was held good: for though 
3 Butr. 1905. called a Fort, it is not merely a 1 of defence, but rather 


T Black. Rep. 
55 E. 4 a place for merchandize. 


7. By ſtat. 14 G. 3. c. 48. « All tnfurandes upon lives or 
6 he events, without intereſt in the parties, are declared to 


be null and void.“ 
Roebuck v. Upon this ſtatute a policy on the jen of a perſon was held fo 
Hamerton. be void. 
Cowp. 737. 
Tidfwell v. An executor in truſt has boos held to have ſuch an intereft 
Ankerſtein. as is ſufficient to enable him to make aſſurance in his own 


Peake Cal. N. P. name, on the life of a perſon who has rome an annuity 
: to the teſtator. 


[ 65 J 8. By /. 5. of ſtat. 19 G. 2. c. 37. it is declared, ce That 

| © all money to be lent on bottomry or at reſpondentia on 

„ ſhips trading to India, ſhall be lent only on the ſhip or 

C on the effects on board ſuch fhip, and ſhall be ſo ex- 

« preſſed in the condition of the bond: and the benefit of 

« ſalvage ſhall only be allowed 20 the lender of the money, 

„ his agents, or aſſigns, who alone ſhall have a right to in- 

« ſure the money ſo lent ; ; and the borrower ſhall, in cafe 

«© of a loſs, recover no more than the ſurplus of his pro- 

perty, above the reſpondentia or bottomry bond: and in 

dc caſe it ſhall appear that the value of the ſhare in the 

« ſhip and effects doth not amount to the ſum borrowed, 

ec the borrower ſhall be reſponſible to the lender for the 

« deficiency, with intereſt for the ſame and for the aſſur- 

5 — and other nd Wes notwithſtanding the hip be 
e loſt.“ 


Glover v Black, Under this clauſe of the ſtatute, it "BY been held, that 
3 Burr, 1394 if the Jender of the money on bottomry, or at reſpondentia, 


_—_— it, it muſt be * in che policy that it is 
4 N 


: #27 
bottomry or reſpondentia that is ſo aſſured, or he cannot 

But however, where the policy was on the goods, ſpecie, 
and ęſfects of the plaintiff, who was alſo captain on board 
the ſhip, and under thoſe words he claimed money ex- 

pended by him for the uſe of the ſhip in the courſe of the 
voyage, and for which he claimed reſpondentia intereſt, 
Lord Mansfield ruled, that under thoſe words the plaintiff 


Gregory v. 
Chriſtie. N 
Tr. 24 8. 3. 
Park. Inſur. 12. 


might recover, it being proved that the uſage war to inſure 


ſuch intereſt by that mode. EE | 
9. By ſtat. 19 G. 2. c. 37. J. 4. it is further enacted, 
« That it ſhall not be lawful to make a re- aſſurance, unleſs 


. the inſurer ſhall die, become a bankrupt, or be inſolvent; 
« in any of which caſes the inſurer, his executors or admi- 


* niſtrators, may re- aſſure to the amount that the firſt in- 
« ſurance was made; but it muſt be expreſſed in the policy 


to be a re- aſſurance.“ 


Double aſſurance differs from a re- aſſurance, that it is 


made by the inſured, being two policies on the ſame goods, 
In the caſe of a double inſuranee, the inſured may ſue on 
which policy he pleaſes, but he ſhall recover on one only; 
and on that policy on which he elects to ſue, he ſhall recover 
the whole loſs, and then the inſurers on that policy may re- 


cover a proportionable part from the inſurers whoſe names 


are on the ſecond policy. 1 
= And under this clauſe of the act, every re- aſſurance in 
this country, whether of foreign or Britiſß ſhips, whether 
_ \þy a foreigner or by a Britiſb ſubject, is void, unleſs the firſt 
aſſurer becomes a bankrupt, inſolvent, or die. 


10. A ſurther regulation with regard to policies of in- 


ſurance is now made by ſtat. 25 G. 3. c. 44+ which enacts, 


That no policy ſhall be made upon ſhips, goods, or mer- 
« chandize, without inſerting therein the chriſtian and ſur- 


Godin v. London 
Aſſ Company. 
1 Burr. 489. 

1 Black. Rep. 
103. S. 


Andre v. 
Fletcher. 
2 T. Rep. 161. 
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« name of the perſon intereſted therein, if they reſide in 


* England, or the names of their reſpective agents, who 
ſhall effect the ſame: and if the policy be made for any 


e perſon not reſiding in this kingdom, without inſerting 


e therein the name of the agents of ſuch perſon to whom 
„ ſuch goods, merchandize, &c, did belong, the policy 


6 ſhall be null and void.“ : . Es 
5 Under the ſtatute it has been reſolved, that where the 
inſurance is made for a perſon not reſident in the kingdom, 
the name of th agent muſt be inſerted in the policy as agent 


to ſuch perſon, or the policy is void. For the object of the 


Pray v. Edie, | 
I . Rep. 313» 


 aCt being to aſcertain who was the perſon for whole uſe the 


+ policy was made, that would not be done unleſs the name 
ef the perſon who effected the policy was inferred as agent. 


80 


66 rener. - 
Wilton ». Zo where the policy was in the name of Mr. Wm. Wilton 


Reaſton. and the reſt of the owners, Mr. Juſtice Buller held the 


vor Policy to be void; for the ſtatute having qirected that the 
Park. In. 138, names of the parties intereſted ſhould be inſerted in the 
policy, it was neceffary that the names of all the parties 
intereſted ſhould be inſerted, EIT; | 

« As by the ſtatute, property is required in the inſured 

c when the policy is made, ſo it ſeems that it muſt ſubſiſt 

<« in the perſon at the time the loſs happens, or in ſome one 

c“ poſſeſſed of the ſame intereſt.” . 


Sadlers Com- For where the leſſee for years inſured an houſe for a time 
pan v. Badcock. longer than his term: the term expired, and the houfe was 

3 Will 10. afterward burned before the time inſured for expired, after 
which the leſſee aſſigned the policy to the landlord : it was 
adjudged, that the leſſee could not aſſign the policy to the 
leſſor, ſo as to enable him to ſue on it: for the inſurance is 
an indemnification of the perſon inſuring, and if his intereſt _ 

is gone when the loſs happens, the policy is void and at an 

end. JJ 8 

11. By ſtatutes 30 G. 3. c. 33. and 34 G. 3. c. 80. © inſur- 
6 ances are prohibited againſt loſſes on policies on ſlaves, ex- 
* © cept perils of the ſea, piracy, inſurrection, capture by the 
King's enemies, barratry, or by fire; and no loſs or damage 
« is recoverable on account of the mortality of ſlaves by natu- 
« ral death or ill treatment, or againſt loſs by throwing them 

© Overboard, or any cauſe ae | ES | 


Tatham v. Under theſe ſtatutes it was decided, that where the ſhip 
Hodgſon. on board which a cargo of ſlaves had been inſured, had met 
6T. Rep. 656 with very bad weather, which had lengthened her voyage 
from nine weeks to ſix months, in conſequence of which the 
proviſion fell ſhort, and the flaves died for want of proper 
proviſions; and the declaration averred the loſs to be by 
perils of the ſea. It was held not to be ſo, but from natu- 
ral death of the ſlaves; ſo that the inſured could not re- 

. Cover. ” 1 5 | 
Molloy de ur. 12. With reſpect to the form of words uſed in a policy, 
Mar. & Nav. the deſtination*of a ſhip mult always be expreſſed in the 
257.7 body of the policy when the inſurance is made: and there- 
fore a policy on a ſhip from London to „leaving a blank 
for the place of deſtination, is void. „„ ].] 


kewleyv Ryan. 99 though it is ufual to expreſs the ſhip and captain's 
2 H. Black. $43- name, on board which goods inſured are to be carried, it has 
| been held, that an inſurance on goods on board a ſhip or 
 1hips generally is good, and the inſured may recover on any 

ſhip on which the goods have been ſhipped, | _ 


Plantamour So it has alſo been held, that the owners of goods, by 
v. —_. ſhifting them from one ſhip to another, does not preclude 
Lap. 9" "them from recovering for an average loſs arifing from the 

= F e e | Capture 


ASSUMPSIT. 
; capture of the ſecond ſhip, if they ated from neceſſity, and 
for the benefit of all concerned. 


And note, That though in the caſe of gaming or wager- 
ing policies the inſured cannot recover, yet if ſuch a policy 
is underwritten by an inſurer and the premium paid, the in- 

ſured cannot recover back the premium fo paid, on the ground 


that it was paid without conſideration, becauſe that in caſe 3 p 


of a loſs, the inſurers would not be charge dle wt in ſuch 
| calc, potior eft conditio defendentis. 


13. By ſtat, 6 Geo. 1. c. 18. Power is given to eſtabliſh 


two corporations or companies for the purpoſe of inſurance. 


And by the ſame ſtatute all other corporations or partner- 
are STE. | 


| ſhips, for the purpoſes of effeQing inſurances, 
and declared to be void. 


„ Under this ſtatute, it has been held, That it extends to 


7 —_ 
= 
_ 


Lehr V. Bour- 
dieu. 

Doug. 451. 
Andre v. 
Fletcher. 

3 = Rep. 266. 
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« all caſes where two or more perſons enter into a partner- 


« ſhip, or agreement to underwrite 
« though done in the name of one o 
e all ſuch policies are void. 


Por where the facts were, that the two o bankrages 5 

engaged in a partnerſhip for the inſurance of ſhips, but 
which was carried on in the name of Robertſon only, and 
he at the time of his bankruptcy had paid a much larger ſum 
for the loſſes on the ſeveral policies underwritten, than he 
had received for premiums; and he now brought his action, 
to be reimburſed the overplus againſt the aſſignees of the 
other perſon's eſtate. It was adjudged, that the partnerſhip 


Fac of inſurance, 
them only, and that 


being illegal, as prohibited by ſtat. 6 Geo, 1. c. 18, the plain- 


tiff therefore could not recover. 


The two corporations eſtabliſhed under the above Ntatute 
are the Royal Exchange Aﬀurance Office and the London 


| Aſſurance CEE. | 
. What ſhall av id a Fer. 


Mitchel & al. 

Aſſ. of Robert. 
ſon, v. Cock. © 
burn, AT. of 
Tyler. | 
2 H. Black, 379- 6. 
Sullivan v. 


Graves. 


Sittings after 
Eaſter 178g. 


Vid. poſt Booth 
v. Hodgſon. . 


This is _ 1ſt, By matter previous to the making of 8 


the policy, or, 2dly, By matter ſubſequent. 
1 ſt, By matter previous to the making of the policy. 


4s 1ſt, By a falſe repreſentation. 
ranty. 3dly, By a concealment of circumſtances. 


2dly, By a falſe war- 


As to the 1ſt, It isa general rule, that a falſe 1 
| « tion of any matter, before the policy has been ſigned, ſhall | 


« avoid it as againſt the inſurer, on the ground of fraud.” 


As where the broker, in procuring an inſurance on a 
ſhip from New York to Philadelphia, ſtated, . that ſhe had 
been ſeen in the Delaware on the 11th of December,” whereas 


F : that 


_ ug — was loſt on ne gth of December, Ir was held 


Me PDowell v. 
Fraſer. 


Dougl. 247. 


\ 
. 
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that this miſrepreſentation ayoided the policy z for the 
repreſentation ſhould be true as to all the inſured knows; 


and if he repreſents facts to the underwriter without KNOW 


Barber v. 
Fletcher. 
292. 


£& 


| Wilſon v. | 


Ducket. 
3 Burr. 1367. 


Pawfon v. 

Watſon. 

Cowp. 78 5. 
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Bean v. Stupart. 
Doug. 11. 


Per Lord Manf. 
field. 
Cowp. 787. 


Pawſon V. 
Watſon. 
Cowp. 785. 


Kenyon & FAſh-. 


performed, and in favour of the inſurer. 


ing the truth, he takes the riſk upon himſelf. 


« But the repreſentation muſt be a poſitive aſſertion.” 
For where the broker only ſtated, “that the ſhip was 


expected to (ail in November or December,” though in fact 
| the had failed before; yet was the policy held to ſtand 


good: for it was only ſtated as an expefation, and the 
underwriter did not inquire into the ground. of expect 
ation. 


Note, It was held in this an 2 repreſentation to 2 


the firſt underwriter on any policy ſhould extend to all the | 
others whoſe names are on it, % 


Therefore, where an underwriter put his name firſt on 


a policy as a decoy to induce others to ſign, and on a pro- 
miſe that he ſhould not be ſued : this was held to be a fraud- 
ulent repreſentation, and to avoid the policy. But that * 


inſurer ſhould return the premium. 


2. “ But in order to avoid a policy in conſequence of 
6 miſrepreſentation, the repreſentation muſt be material, 
« and at the ſame time be falſe; for though the repreſenta- 


tion be not ſtriQly true, yet if it is more beneficial to the 
« underwriters, the policy ſhall be good.” | 


* For where the inſtructions to inſure . to the 1 


writers, ſtated the ſhip to carry“ twelve guns and twenty | 


men,” and in fact ſhe failed with @ greater force, the policy 
was held to be good, the repreſentation being ſubſtantially 


e And the conſtruction of the repreſentation mal * 
* taken according to the 1 port of the words, as uſed at fea | 
«* or common acceptation.? | 


Therefore where the ſhip was warranted to FA 3 cf 
with thirty ſeamen, this was held to include the ordinary 
crew, as officers, boys, Ec. who are deemed to be ſeamen 
at the Crffomhonſe, Greenwich W and in "IE diſtribu- 
tion of prizes. 


3. © Such is the caſe of a repreſentation as afſeRting the 
ce validity of a policy, but the caſe of a warranty is ſtill 
F ſtronger, as it makes part of the policy itſelf ; it muſt be 
“ ſtrictly and N nen, and nothing tantamount 
« will do.” | 


As to which it has been ſettled, 


I. That to make a warranty it muſt be inſerted i in the | 
Policy: if it is on a diſtinct piece of paper, or wafered to 


the 48 or made . it is but a ene bur | 
it 


| ASSUMPSIT, 
it may be inſerted in the margin of the policy, and it then 
ſhall be deemed a warranty; ſo where it was wrote tranſ- 
verſely on the margin of the policy, it was held to be a ware 
V 3 5 
So in this caſe, which was a policy on the ſhip Juno, 
from Liverpool to Africa, in the margin was this memoran- 
dum, ** Sailed from Liverpool, with fourteen fix pounders, 
 favivels, ſmall arms, and fifty hands, or upwards.” The ſhip 
ſailed from Liverpool, with only forty-ſix hands on board; 
but, in fix hours after her ſailing, arrived at Beaumaris in 
Wales, where ſhe took in ſix hands more, which continued 
with her during the voyage; and it was further found that 
the veſſel, until and when ſhe took in the fix hands, was 
equally ſafe as after. It was nevertheleſs decided, That 
this was a warranty, which warranty muſt be ſtrictly and 
literally complied with, and that therefore the policy was 
eil | Es, | 

2. © The warranty is only of the circumſtances ſtated 
te at the time of underwriting the policy, that they are then 


ton v. Berthon. 
Doug. 13» 


De Hahn v. 
Hartley. 
1 T.rm Rep. 


343. 


„ true; and if ſo, the inſurers are liable for all future 


« riſks.” | | - | | 

* As where the inſurance was made on a Dutch ſhip, from 
L'Orient to Rotterdam, warranted a neutral ſhip and neutral. 
property ; this was the caſe when made, and when the ſhip 
ſailed, viz. on the 11th of December 1780; during her woy- 
age war was declared againſt the Dutch, the power to whom 
ſhe belonged, viz. on the 20th of December, whereby ſhe 
ceaſed to be neutral. She was captured on the 25th of 


Eden v. Par- 
kifon. | 
Doug. 705. 
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December, and the underwriters inſiſted that the warranty _ 


was to extend to the whole of the voyage : but it was held, 

that the warranty only extended to the time when the policy 
was made, and when the riſk commenced, and ſo that the 

inſurer was liable. 8 1 | | 


But where the plaintiff inſured a ſhip and cargo warranted 
to be neutral property, it was proved that the ſhip and pro- 
perty was not neutral when the policy was made. It was 
_ adjudged, that the inſurer was diſcharged, though the lofs did 

not happen by capture, but from having ſoundered; for the 


Woolmer v. 

Muilman. 
3 Burr 1419. 
1 Black Rep. 
427. I; Co 


warranty was falſe at the time of making the policy, and ſa 


the policy void, | e 
| However, where the policy was on goods from the lading 
of them, loſt or nat loſt, ** warranted well the gth of Decem- 


ber, 1784.3” at the trial it appeared that the policy had bee 
_ underwritten between one and three o'clock of that day, an 


Blackhurſt v. | 
Cockell. 
3 T. Rep. 160. 


that the ſhip had been ſeſt at eight o'clock that morning. t was 
adjudged, That the warranty was complied with, by he 
ſhip's being ſafe at any time of that day, and the defendant, the 


| inſurer, therefore liable. 


F 4 . 8 3. For 


& ] 


Hore v. Whit 


more. 
Cowp. 784. 


Bond v. Nutt, 
Cowp. 601. 
2 Ref. 


Vezianv.Grant, 


G. Hall Sit. 
Faſt. 7779 


Park. Inſur. 32 6. 


170 


Hipbert v. pigou. 


Eaſt. 26 G. 3 
Park. Inſ. 339. 
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3. © For a warranty is ſo abſolute, that nothing but 4 
ce performance of the conditions of it ſhall diſcharge it ; and 
it ſhall be abſolute under every circumſtance as againſt the 
cc parties.” - | | ” | 


1. As againſt the Inſured. 
For where a ſhip was warranted to ſail from Jamaica, on 
or before a particular day, and before that day was prevented 
from ſailing by an embargo, the inſurer was held to be diſ- 
charged, though the terms of the policy could not be per- 
formed. „ hs . 5 
So if ſhe be detained beyond the day ſhe is warranted 
to ſail, by any cauſe whatever, as by . dangerous weather, 
want of repair, the enemy being off the port, or ſuch; in all 
theſe caſes the inſurer is diſcharged, by reaſon of the non- 
performance of the warranty. N VV 


80 where the warranty was on a ſhip warranted to fail 
after the 12th of January, 1770, and ſhe failed before that 
day, it was ruled by Mr. Juſt. Buller, that the inſurers were 


not liable, 
c 80 where there is a warranty to ſail with convoy, the 


« ſame ſtrictneſs is required; and in ſuch caſe, /ai/ing with 
& convoy, means ſailing under the command of that officer 
« who is appointed by government for that purpoſe z and 
« if a ſhip does not ſo ſail, though the loſs may not arife 
ic from the capture by the enemy, but from other cauſes, the 
c inſurer ſhall notwithſtanding be diſcharged”? 


As where the inſurance was on the ſhip Arundel, Capt. 
Mann, from Jamaica to London, warranted to depart with 
convoy. On the 25th of July, ſhe failed from Morant- 
Harbour to Kingſton, where ſhe met the Glorieux, Capt. 
Cadogan, who was going from thence to Bluefields, where 
Admiral Graves was to take the convoy under his com- 
mand, and convoy them to Great Britain. Captain Mann, 
on arriving at Kingſton, aſked for ſailing orders from Captain 


Cadogan : he ſaid that he could not give them, not having 


himſelf joined the Admiral, but that he was ſure that the 
Admiral would not fail from Bluefields until the Glorieux ar- 
rived ; however, if he ſhould have ſailed, that he (Capt. 
Cadogan) would give Capt. Mann ſailing orders, and take 


every care of the Arundel. They proceeded together to 


Bluefields, and arrived there on the 28th of July, when they 
found that Admiral Graves had failed two days before. The 


Arundel and Gloritu then failed together, the latter firing 
guns, and acting as convoy in every reſpect. On the 7th of 
Auguſt they came up with 


the fleet under the Admiral, off 


Cape Antonio: the Arundel was afterwards loſt in the month 
of September, in conſequence of a violent ſtorm. After a 
verdict for the plaintiff, and a motion for a new trial, it was 

| | Hee 85 reſolved, 


— 


1 488 * SIT. 
, reſolved, that ſailing with convoy was 2 failing with the 


force appointed by government, which in this inftance had 


not been the caſe, and that ſo the warranty had not been 
_ complied with. OE 
80 where the policy was on a ſhip from London to St. 
Scbaſtian, in Spain, warranted to depart with convoy for the 
voyage: there was no direct convoy to St. Sebaſtian, but 
there was a convoy to Bilboa, which was in her courſe to 


70 


D*Equino Yo 
Bewick. 
2 H. Black. 551. 


St. Sebaſtian. She arrived ſafely at Billa, and was cap=- 


tured on her way to St. Sebaſtian. On an action brought on 
this policy it was contended, that the warranty, being for a 


convoy for the voyage, was not complied with, the convoy 


being to Bilboa only; but it was reſolved, that the word 


convoy meant ſuch a convoy as was appointed by govern- 
ment, and here ſufficiently ſatisfied the policy, and the 


plaintiff recovered, 


So where the inſurance was on a ſhip from Africa to the 
Met Indies; on the 2d of October, ſhe ſailed from the coaſt 
of Africa, and was taken on the 6th by an American priva- 
| teer : a letter had been received the 20th of February, which 
mentioned that. the ſhip was well, and had failed the 2d 
of October: this was communicated to the plaintiffs, who in 


conſequence wrote to their brokers to get the inſurance in 
queſtion. In that inſtruction to the brokers, they ſaid no- 
thing of the time of the ſhip's ſailing, but ſaid, . we wiſh you 


would get this inſurance on the ſhip, as ſhe if rather long, 
and we do not wiſh to run fo great a riſk.” They after- 


wards inſtructed the brokers to inform the underwriters, 


that the ſhip was on the coaſt of Africa on the 2d of Ofeber, 
but ſaid nothing of her ſailing : the policy was dated the 2 1ſt 


of March. Lord Mansfield directed the jury, that this was 


a concealment of circumſtances: and they found for the 
_ defendant. 1 e 


Rateliffe v. 
Shoolbred. 

G. Hall. Trin. 
1780. Park. Inf 
1817. 

Park. Inſ. 183. 
8. P * | 


171 3 


e The ſame literal adherence to the terms of the policy 


„ ſhall charge them.” | 


As if a ſhip warranted to ſail by a certain day, before that 

day breaks ground on her voyage home, though ſhe is put 
back by ſtreſs of weather, or recalled by an embargo, the 
policy remains good, though ſhe does not ſail afterward till 
long after the day : for ſhe has performed the terms of the 


2 policy, by beginning her voyage at the day... 


50 where the policy was on the ſhip Leghorn Galley, war- 
ranted to ſail from Jamaica on or before the firft of Auguſt, ſhe 
failed from her port Savanna de la Mar on the 1ſt of Auguſt, 
with a full cargo and her clearances on board, and proceeded 
o Bluefields, which is the general place of rendezvous, and 


Bond v. Nutt, 
Cowp. 601. 
Dougl. 353. 
S. C. 3 Kelp 


Earl v. Harris. 
Dougl. 343 · 


1 
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here ſhe expected a convoy; but was there detained by an 


embargo fourteen days. This was held to be a ſufficient 


_ inception of the voyage to anſwer the terms of the policy, 


Per Lord Manſ- 
feld. 
3 Burr. 1909. 


Seaman v. 
Fonnereau. 
2 Stra. 1183. 
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and the inſurer liable, the ſhip having been taken afterwardy 
by a privàteer. 5 1 2 


3. © The third caſe in which a policy may be avoided, by 
© matter previous to the ſigning of the policy, is by a con- 
ie cealment of circumſtances affecting the ſhip, &c, at the 
te time of making the inſurance,” „ | 


As to this it has been decided, 


1. „ That the keeping back any circumſtance in his 
& knowledge by the inſured, to miſlead the underwriter 
« into a belief that the circumſtance did not exiſt, or to 


ec eſtimate the riſk, as if it did not exiſt, is a fraud, and 


« avoids the policy. And the caſe is the ſame though the 
« ſuppreſſion happened through miſtake, and without any 


6 fraudulent intent; for the inſurer is deceived,” 


On the 25th of Auguſt the defendant underwrote a ſhip 
from Carolina to Holland. It appeared that on the 23d of 
Auguſt, the agent for the plaintiff had received a letter, 
wherein it was mentioned, . That the writer was in com- 
pany with the ſhip in queſtion on the 12th of Auguſt, and 
that at twelve at night he loſt ſight of her all at once, and 
that the captain of her the day before had complained that 
ſhe was leaky.” This letter was not communicated to the 
underwriter, In fact the ſhip continued her voyage until 


the 19th, when ſhe was taken by the Spaniards, and there 


Da Coſta Vo 
Scandrut. 
2 P. Wms. 170. 


Hodgſon v. 
Richardſon. 
1 Black. Rep. 
463. | 


Per Lord Manf- 
eic. 


3 Burr. 1910. 


was no ee of any knowledge of an actual loſs when 
the inſurance was made, and it was made in conſequence 
of a letter received from the plaintiff, dated the 27th of 
June before. But the concealment of the letter was deemed 
à fraud on the inſurer, and he was held to be diſcharged. 


For whatever accounts the inſured or his agent have 
received of the loſs or other circumſtance in which the ſafety 
of the ſhip is concerned, theſe ſhould be communicated to 
the underwriter, or the policy ſhall be vold. 


And on the ſame ground, a concealment of the true 
port of lading from whence the ſhip ſailed, was held ſuf. 
ficient to avoid the policy; ſhe having been loaded at Leg - 
horn and put into Genoa, where ſhe lay five months, and 
the policy was made after the five months expired on the 
[hip at and from Genoa, and theſe circumſtances not commu- 


nicated. | 


2. © But the infured may be innocently ſilent as to 
« grounds open to both to exerciſe their judgments on 


© therefore he need not mention what the inſured knows 
et already, or what he ought to know; what be takes 


«© upon 


ER” _ 
„ upon himſelf to know, or what he waives being in- 
formed of.” I ER 


e an under writer inſures a private ſhip of war, he 


need not be told the ſecret enterpriſe it is deſtined for, be- 


Ibid. 


| cauſe he knows ſome expedition is in view; and from the 


nature of the contract he waives the information. 


S8o where the defendant underwrote a policy againſt the 
taking of Fort Marlborough in the Eaſt Indies, by the enemy 
for one year, on the part of the governor. In an action on 
the policy it was reſolved, 1ſt. That it was no concealment 
of circumſtances that the ſtate of the fort and fortifications 
| was not made known to the inſurer. 1ſt. Becauſe he had 


made no inquiry to this particular; and 2dly, That it was 
the riſk of being attacked only that was inſured ; and 2dly, 


It was reſolved, that it was not neceſſary to make known to 
the inſurers the governor's opinions and ſurmiſes on the pro- 
bability of an expedition againſt it, which were mere ſur- 
miſes, and equally lying within the knowledge and conjec- 
tures of the inſurers themſelves. Ps 


| $0 where the policy was 'on a Portugueze ſhip, at and 
from Madeira to Famaica, which was captured and carried 
* into a French port, and condemned on the ground of having 
an Engliſh ſupercago on board, it was inſiſted for the under- 


_ writer that it ſhould have been diſcloſed to him that the ſu- 


Carter v. 
Boehm. 

3 Burr. 1905. 
1 Black. Rep. 
593 · 8. E. 


Mayne v. 
Walter. 

B. R. Eaſt. 

22 G. 3. 
Park. Inſ. 19 i 
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percargo was Engliſh. It was further inſiſted on, on the 


ground that an ordinance had paſſed in France, declaring 
ſhips with ſupercargoes of nations at enmity with France to 
be lawful prize. But per Lord Mansfield, If both parties 
are ignorant of it, the underwriter muſt run all riſk: if 
the defendant knew of ſuch an edict, it was his duty to 
Inquire if ſuch a ſupercargo was on board. It muſt be a 


fraudulent concealment of circumſtances that ſhall vitiate a 


policy; ſo the plaintiff had judgment. 


„ For the underwriter is bound to know every cauſe 
% which may occaſion natural perils : as the difficulty of the 
voyage, the ſeaſon, Qc. as alſo all political dangers, as the 


© therefore cannot ſcreen himſelf under an ignorance of any 
of theſe circumſtances,” . | 5 
As where a ſhip was inſured before war was declared, 
but when it was daily expected, and ſhe did not fail till after 
war had been declared ; it was adjudged that there was no 
concealment here as to the underwriter, and that the policy 
remained good. . 1 „„ 
4 So the inſurer is bound to know the courſe of trade, and 
where a loſs happens, if in the common courſe of that 
« trade, he is liable,” — 1 1 5 
As where the policy was on a ſhip to Labrador on the 
Hſbery, and the cargo until diſcharged, The ſhip arrived, but 


« probability of a declaration of war or peace: and he 


Per Lord Manf. 
field in 8. C. 


Planche v. 
Fletcher. 
Dougl. 240. 
2 Reſ. 


Doug. 494- 


Noble v. Ken- 
away. | 


Dougl. 492. 


the cargo was not diſcharged for a conſiderable time, and 
during that time the ſhip was cut out of the harbour by a 


privateer. It was objected, that this delay and neglect in 
the ſhip's diſcharging her cargo ſhould avoid the policy. 


But it being proved to be the u/age and courſe of trade to diſ- 


3. C. | . 


Salvador v. 
Hopkins. 
3 Burr. 1707. 


Fi 74 ] 


Park. Inf. 220» 


charge the cargoes of ſhips by degrees, and in that manner 
the court held, that the underwriter was bound to know it as 
ſuch, and that it muſt be deemed to be within the policy, 
and the underwriter be liable. e | 


2dly, It was reſolved, That though the queſtion on the 
particular branch of trade to the place in queſtion might 
be new, yet that the courſe and practice of the ſame trade 
to a different place, was good and admiſſible evidence. As 
the mode of trade and fiſhing at Newfoundland was admiſ- 


{ible evidence as to the ſame trade to Labrador, 


So where the inſurance was upon an India ſhip, chartered 
in the common printed form, in which is a clauſe, that the 
Company may detain the ſhip in India for twelve months, 
otherwiſe ſhe is to be allowed to return within a ſtated 
time. The ſhip in queſtion was detained, and the inſur- 
ance was made, without notice that ſhe had been ſo de- 
tained, but made merely on the charter-party. A lofs hav- 
ing taken place, the inſurers conteſted the payment, on the 
ground that, having no notice of the detention, it was a 
concealment of circumſtances ; but it being proved that ſuch 
detention was the common courſe of the India trade, was 
within the terms of the charter-party, and fo a riſk then in 
contemplation, and that the fact of detention might be 
known at the India Houſe. The court on theſe grounds 
held the inſurers liable. oO. 


To this head may be added, that which is neceſſary to 
conſtitute every valid contract of inſurance, namely, that at 
the time of making the policy, the ſhip muſt be ſea-worthy; 
and if the ſhip has any latent defect, though it was unknown 
to the aſſured at the time of making the inſurance, ſtill the 
underwriter is diſcharged ; for the aſſured is bound to know 


that ſhe is ſea-worthy. But if ſhe is ſo at the time, if ſhe 


making of them. 


2dly. How Policies may be avoided by matter 


ceaſes to be ſo however ſoon after her failing, the inſurer is 
liable. i Ro 


Theſe are the caſes in which policies of inſurance have 
been declared to be void, from matter exiſting before the 


2 

 guent, 5 125 

« As to this it is a general rule, that the terms of the poliey 

& are to be ſtrictly adhered to; for any variation from the 

« riſk inſured, diſcharges the underwriter,” =o 
| « Upon 


Kg Go ASSUMPSIT, 
ee Upon this ground, where a certain voyage is inſured, 
any deviation from the direct courſe of that voyage, as de- 
c ſcribed in the policy, avoids the policy.“ | — 


Therefore, where a ſhip was inſured from Leith to Got- Beatſon v. 
tenburgb, and back again to Leith and Cockenzie, The ſhip 6 T. Rer. 5 
formed her outward- bound voyage, and, on her return, put Ea | 
into Ceckenzie before ſhe put into Leith, and was then ſtrand- 
ed and loſt. Cockenzie is nearer to Gottenburgh than Leith; 
but there is no ſettled courſe of trade, and the harbour of 
Cockenzie is more inſecure than that of Leith. It was ad- 
| judged, that as there was no ſettled courſe of trade, _ | 
the words of the policy, the veſſel ought to have gone 
to Leith; and that ſo there was a deviation, | 


1. As to what deviation ſhall avoid a policy, it has been 
cc held, that it is not material whether the loſs of the ſhip be 
« the conſequence of the deviation or not, nor for what 
& ſpace of time it was made, nor how far out of the direct 
cc courſe ; for every the ſmalleſt deviation changes the 
ec voyage intended to be inſured, and diſcharges the under- 
cc writer.” | | | „ 2: | 


As where the policy was on a ſhip bound from Dart- Fox v. Black. 
mouth to Liverpool, ſhe failed from Dartmouth, but put into e 78 
Loo: Loo was a place ſhe muſt of neceſſity paſs by in 1767. Mss. 
the courſe of her voyage, but it was not mentioned in the 
policy; and though it was proved that no accident what- 
ever happened in going in or coming out of Loo, and that 
ſhe was loſt after ſhe had cleared it, and got to ſea, yet Juſt. 


Yates ruled this to be a deviation, and to avoid the policy. 


So where the ſhip George, bound from Cork, in company Cock v. Town- 
with two other veſſels, left the eonvoy to make a cruiſe ſon. 
during the night, being a ſtrong ſhip ; though this was but 
for a few hours, Lord Cambden held, that from the mo- [ 75 ) 
ment a ſhip deſerted the direct voyage, that the policy was diſ- 
charged. „5 | TE. 
2, * But an intention to deviate will not avoid the 
« policy, if a loſs happens while the ſhip was in her direct 
e | e | 


For where the ſhip was inſured from Carolina to Liſbon, Foiter v. 
and from thence to Briſtol, and the captain had taken in Wilmer. 
ſalt, which he was to deliver at Falmouth out of his courſe, W 
before he went to Briſtol, he was taken in the direct tract to 
both places, before the dividing point; the inſurance was 
held to ſtand good as againſt the underwriters. 


For where a partial loſs happens in the caſe of an inſur- creenv:Young. 
ance, and in the ſame voyage a deviation is afterwards Salk. 44. 
made, the inſured ſhall recover for ſuch loſs ; for the policy Ty — 
ts only diſcharged from the time of the deviation.” *' AE 


3. . & But 


7 


Wooldridge v. 


Boycell. 
Dougl. 16. 


Caze large. 


7b g= 34 
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2; But if in fact the ſhip does not proceed at all on FE 
% voyage inſured, though ſhe may be in the track of it, yet 


e ſhall the policy be diſcharged.” 


The inſurance in this caſe was on a ſhip from be to 


Cadiz: ſhe was taken in the Chgſapeat, all her clearances 


were for Falmouth and a market, and the place of capture 
was in the courſe for both places. and before the dividing 

point. In an action againſt the inſurers, it was held, that 
as the evidence of her clearances ſhewed her deſtination to 
be different from that inſured, it was not the voyage the 
inſurer meant to underwrite z_ and he was therefore dit- 


| charged, 


Way y. Modig- 
Iiani. 
Trin. 27 G. 4. 
2 Term Rep. 30. 


Jolly v. Walker. 
G. Fall Eaſt. 
Sitt. 1781. 
Park. Inf. 299. 


For the policy ſhould attach when the ſhip ſets out on i her | 
voyage, or it cannot after. So that if ſhe ſails * the 


time fixed in the policy, it never attaches. 


4. In the caſe of merchant ſhips with a letter of marque. 


It was reſolved in this caſe, that they might give chace to an 


enemy's ſhip without being guilty of a deviation, but that 
they could not cruiſe; for ſuch might A ns the riſk to an 


immoderate length. 


5. A deviation is excuſable i in che following cafes ;” 


iſt, “ In the caſe of neceſſity.” As if a ſhip is driven 
out of her courſe by ſtreſs of weather, or if ſhe becomes 


| leaky, ſhe may 80 out of 2 direct courſe to another 38 | 
to repair. | 


Guibert v. Red- 


aw. 
3 Sitt. 
Pan 1781 
ark. Inf. 301. 
| Motteaux v. | 
London Aſſur. 
Comp. | 


1 Atk. 545. 
S. P. 


*L-76 ] 
Lavabre v. Wil- 
ſon. | 
Dougl. 271. 


Farrington v. 
Haikeld. 
Guildh. Sitt. 
Mich. 1778. 
Park. Inf 346. 


* As where the policy was on a ſhip from Rochelle to Africa; 
ſhe ſailed for Africa, and three days afterwards ſhe met with 
a gale of wind which ſtrained her ſeams, and ſplit her mizen- 
maſt and rigging. The crew came in a body to the captain, 
deſiring him to make ſome port for repair: the captain 
finding that ſhe had too little ballaſt, complied and put into 


| Liſbon. This being a deviation from necelity to _ the 


inſurer was held to be liable. 


But in ſuch caſe it muſt appear that ſuch deviation was 
clearly through neceſſity. For if it was uſed for any trading, 
or ſuch like purpoſes, it is not an excuſable deviation. And 


therefore if the ſhip is compelled to leave her direct courſe 


by ſuch neceſſity, ſne muſt proceed to ſuch place of ſafety i in 
direct courſe, and in the ſhorteſt pollible time, 


Therefore where the policy was on a ſhip warranted to 


fail with convoy for £England to St. Kitt's ; the ſailed with 


conyoy, but was ſeparated by a ſtorm. It was proved by 
the captain, that after the ſeparation he did all he could 
to get to St. Kitt's, and directed his courſe ſo as to meet-the 


convoy crotling, but that in that courſe he was taken by an 
American 


\ 


 Agonentt. 
and the inſured recovered, | | 


« For to make a deviation criminal, awd ſo diſcharge the 


„ underwriter, it muſt be done voluntarily. 


For when a ſhip went out with a letter of marque, inſured 


taken a prize, the 


from Briſtol to Newfoundland, and ran, 27 
eave his courſe for 


ſailors roſe and compelled the captain to 


Newfoundland and return to Briſtol. In an action againſt 


the inſurers, who ſet up a deviation in their defence, it was 
reſolved, that it was excuſed by reaſon of the force uſed 
againſt the captain, which he could not reſiſt, and fo fell 
within the caſe of neceſſity, which had been always admitted 
as an excuſe. e 


2dly, For the 


ſake of greater ſecurity a deviation is ex- 
cuſable. | 7 x . 


As where a ſhip deviates ſomething from ber courſe for 


the ſake of meeting with a convoy ; this ſhall not be deemed a 
deviation ſufhcient to diſcharge the inſurer. But the ſhip 
ſhould not wall for a convoy; for the underwriter is ſuppoſed 
to eſtimate the time his riſk continues in rating the pre- 
mium, and therefore it muſt not be prolonged, unleſs through 
neceſſity. Os N 1 


3dly, „ Whete the known zſage of trade admits it.“ 


* For where a ſhip was inſured from London to Nantz, al- 


lowed to touch at Offend, and all her clearances were to 
Oftend only, it being proved to be the uſage of the trade to 
clear for one port and go to another, to avoid the French 
duties, and this known to be the eſtabliſhed mode, the poliey 
was held to be good againſt the underwriter. | 


2. © But though ſuch ſtrict adherence is required to the 
terms of the policy, yet fome latitude is admitted as to 
« the uſage and courſe of trade, /o as to tale in laſes not 
« within the ftrift letter of the policy. | 


For where the defendants had underwritten a ſhip to 
China in the uſual form, againſt all lofſes during the voyage. 
When the {ſhip reached China ſhe was unrigged; and the 
rigging brought on ſhore, where by accident it was conſumed 
by fire. The inſured brought their action to be repaid their 


damage, and the defendants refuſed to pay, on the grounds 


that it was a lofs on land, and fo not within the policy. But 
it being proved that it was the gſtabliſbed courſe of the trade fo 
to unrig the ſhip, the plaintiff recovered. | 


| So where the action was on a policy © on the goods, 
ſpecie, and effects of the plaintiff, on board a ſhip from 
| London to Madras and China, with liberty to touch, ſtay, 
and trade at any ports Whatever.“ When the fhip arrived 
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at Madras, ſhe was too late to go to China that year, upon 


which ſhe was employed by the Council to go to Bengal for 
rice; in which voyage ſhe was loſt. It was contended that 
this loſs was not within the terms of the policy, which gave 
a liberty to ſtop, ſtay, and trade at places in the courſe of the 
voyage; but it being proved to be the uſage of the Eaft India 


trade for thips too late for China to be ſo employed, the 


_ plaintiff recovered. 


"*Farquarfon v. 
Hunter. 

Hill. 25 G. 3. 
Park. Inf. $50. 


Deniſon v. 
Modigliani. 
6 Term R. 580. 


Moſs v. Byrom. 
6 Term R. 379. 


Molloy de jur. 
Mar. & Nay. 
255 


Tonge v. Watts» 
2 Stra. 12517. 
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And in a later caſe, where the words were the ſame as in 


the laſt policy, except that 70 zrade” were wanting, the Court 


held the ſame conſtruction on the ground of uſage. 


3. * When any act is done by the inſured inconſiſtent 
cc with the nature of the inſurance when firſt made, and 
&« contrary to the direction of the inſurers, that ſhall avoid 


« the policy.“ 


As where the policy was made 2d of February on a ſhip 
and cargo from Liverpool to Oporto. She ſailed, but was 
driven back, and being about to fail again on the 12th of 
February the inſured were defirous to put guns on board the 
veſſel and to take out a letter of marque; but doubting whe- 
ther this would not avoid the policy, they applied to the un- 
derwriters for their permiſſion, and they allowed her to take 
guns on board for her protection, but refuſed to allow her 
to have a letter of marque. Notwithſtanding this ſhe did 
take a letter of marque, and was captured in her voyage. 
It did not appear that ſhe had uſed the letter of marque or 


deviated at all, and it was ſtated that it was only intended 


to be uſed on her return home. The Court held that this 
policy was completely vacated by having taken the letter of 
marque. : 1 | ERS 


But where the aſſured upon a trading voyage took out a 
letter of marque, but there was no certificate (which was 
requiſite to its validity), and it was done in order to en- 
courage ſeamen to enter, and there was no intention of uſing 
it, this was held not to avoid the policy. 


4. To determine therefore what ſhall be an adherence _ 
© to the terms of policies, the ſeveral conflirufions on them 
cc are to be attended to.” | 8 


And iſt, If a merchant inſures a ſhip generally, as of ſuch 
a burthen ; this aſſurance ſhall take in the ſhip only, and not 
any of the merchandize on board her, But in inſuring the 
cargo, it is not neceflary to ſpecify the particular goods; it 
is ſufficient to ſay on the wares, merchandizes, &c. on board 
ſuch a ſhip. oo | EE 
80 where the plaintiff made an inſurance on a ſhip and 
freight, the ſhip was then careening before ſhe took in her 


lading, and a tempeſt having ariſen, ſhe was loſt : it was 
1 © DD a adjudged 


ASSUMPSIF. | 78 
adjudged that the plaintiff ſnould only recover for the loſs of 
the ſhip, but not for the freight, the goods not being actually 
on board, ſo as to make the plaintiff's right to freight com- 
ane d . op cs It, 

But in this caſe, which was a valued policy, and the in- Montgomery v. 
ſurance on freight valued at 1500/.; in fact, only 500 J. of * | 
freight was on board when the ſhip was driven from her 3 92 
moorings and loſt, but goods to the whole amount of the 5 

freight, were lying on the quay ready to be ſhipped when the 
accident happened; the Court held the. aſſured entitled to 
recover to the whole amount, notwithſtanding the laſt caſe, 
for there was an inception of the contract, part of the goods 
being on board. 5 e 

80 where the action was on an open policy on freight, at Thompfon v. 
and from Londen and Teneriff to any of the Weſt India Tyler. 
iſlands, Jamaica excepted. The ſhip failed from London in * Term R. 478. 
ballaſt, and was captured before her arrival at Teneriſf, where 
ſhe was to take in her cargo. The charter party was to 
depart out of the river Thames, and to proceed to Tenerif 
and there to load, and to take in on account of the freighters 
5 oo pipes of wine for the Wet Indies, at 35 ſhillings a ton 
freight.” It was adjudged, that the moment the ſhip failed 
from the Thames the contract for the freight had its incep- 
tion, and the policy attached, and thereby gave to the plain- 
tiff, the inſured, his right of action. 


2. If a ſhip is infured from a port, the inſurance does Molley 255» 

not commence until the voyage is begun, ſo that the inſurer 
is not. liable for a loſs in port; but if ſhe once breaks ground, 
though driven back into port, the inſurer is liable for a loſs, 
for the voyage was begun. But an inſurance at and from a 
port, includes loſſes while in port. > oo 
3. © If gods are inſured on board any ſhip, the policy 
* ſhall only cover ſuch goods as are fozwed in the uſual 
e manner in the hold, or other place of ſafety, or as things of 
« merchandize.” | : : | | 


% 


For where the policy was on the captain's goods for ſix Rog, m1... 
months; and the 1013 dt was of 2 laſhed on deck, the — „ 
captain's clothes and the ſhip's proviſions ; it was proved in evi- C. 3. Park, 
dence, that theſe things were ſubject to a greater riſque, and I 23. 
not conſidered as within the general term of gods, unleſs 
ipecially inſured by name, and a greater premium given. 

Lord Mangjfeld ruled that the plaintiff could not recover. 


4. If goods are inſured on board any ſhip, and ſhe becomes ply de jur. 
leaky, if the maſter and ſupercargo take them from that ſhip, Mar & Nav. 
and put them on board another, the policy is diſcharged, 25* 
unleſs there are theſe words, “ the goods laden to be car- 
ried by ſuch a ſhip, or any other, until ſafely landed;” in bh 
which caſe the inſurers are liable,  _ CO 
GC 5. When 
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Syers v. Bridge, 
Dougl. 50g. 


Waples v. 
Eames. 
2 Stra 1243 


*[ 79] 


Minett v. 
Anderſon. 
Peake's Caf. 
N. P. 211. 


Angerſtein v. 
Bell Sitt. after 
Trin. 1795. 
Park. Inſ. 35. 


ASSUMpSTr. 


ee When au inſuranee is made for any given time, that 


et time muſt be ſucceſſive, not at different periods.” 


As in this caſe the inſurance was' on a letter of marque 


for ſix weeks, this it was heid ſhould be for fix ſucceſſive 


weeks, not part at one time and part at another. 
*6. The inſurance is generally for ſuch a voyage or time, 


| and until moored for twenty-four hours in ſafety. Under this 
_ clauſe, where a veſſel came in, but before the twenty-four 


hours expired, was ordered out again to perform quarantine 
for fourteen days, during which time ſhe was loſt, it was 
adjudged to be within the riſque inſured, ſhe not being 
moored twenty-four hours in ſafety, and the fnſurer liable. 


So under a ſimilar clauſe in a policy on a ſhip bound to a 
foreign port, and previous to ſuch ſhip's arrival at her deſ- 


tined port an embargo had been laid on all Engliſh veſſels 


in that port, and ſhe on entering it was detained as a prize, 
and her crew made priſoners of war, the aſſured was held to 

be entitled to recover, though no guard was put on board 
— o r e e eee 


80 where a ſhip had arrived at the wharf where ſhe in- 
tended to unload on the 12th of January, and was laid on 
the outſide of the tier, there being no room to lay her on 
the inſide, and her ſails were unbent and anchors out, and 
ſhe was laſhed to another ſhip, and ſo continued till the 19th, 
when ſeveral ſhips and a quantity of ice having drifted againſt 


her, ſhe was ſet adrift and wholly loſt ; it was ruled by 


Lord Kenyon, that on the 12th ſhe was moored in ſafety, and 


as the loſs had not happened within 24 hours after, the loſs 


Barrafs v. Lon- 
don Aſſurances, 
Sitt. Hill. 1782. 
Park. Inf. 43. 
Camden v. 

_ Cowley. 

1 Bl. Rep. 417. 


Leigh v. Mather. 
Sitt. after Mich. 
1795. G. Hall. 
Park. Inſ. 38. 
Eſpin. N. P. C. 
„. 


of the iſland, and did not 


Gordon v. Mor- 
ley, & Campbell 


v. Bourdieu. 
2 Stra. 126 5. 


© rule is, that the outward riſk determines on the 


was not within the policy; and the plaintiff was nonſuited, 


7. 6 Where a ſhip is inſured from and to ſuch a port, | the 

rard riſk n in 
ce twenty-four hours after its firſt arrival at the firſt port, but 
& that the outward policy % gods continues till they are 
c landed.“ R ee 


Therefore where the action was on a policy of inſurance on 
a ſhip at and from Jamaica to London; the ſhip had alſo been 
inſured from London to Jamaica generally: ſhe arrived at Ja- 
maica and got into a port, and was loſt before ſhe had de- 
livered all her outward- bound cargo, which ſhe was to have 


done at other ports of the iſland: it was held, that the out - 


ward riſk determined when the ſhip had moored at any port. 
continue till ſhe came to the laſt | 


port of her delivery. 1 5 | 
8. If a ſhip is inſured to go with convoy, the is warranted | 

dy that policy to go to the place where the convoy is, and 

if in her way thither ſhe is captured, the inſurers ſhall be 


fd 


ASSUMPSIT. ==» 7 
So where a ſhip ſails in purſuance of ſigtial to join a con- Vittoria v. 

voy, but is prevented by bad weather from receiving her Ceve- EE 

_ failing orders, yet it is a failing with convoy within the _— 

policy, NN PP ey | 5 1 


9. That clauſe in policies of inſurance, * Corn, fiſh, ſalt, wilfonv.Smith. | 


fruit, flour, and ſeed, to be free from average unleſs general, 5 1550- 
or the ſhip ſtranded,” means, that only in theſe two caſes of 505. S. P. 25 
a general average, or the ſtr:nding of the ſhip, the inſurers Fe, 
ſhall be liable to ſuch damages as ariſe from thence ; but all 


other partial loſſes are excluded. 


„ And upon theſe it has been decided, that where any 
ce of theſe things ſpecifically come to port, though da- 
« maged ſo as to be of little or no value, the inſurer is diſ- 
* charged.” g ns 


For where the inſurante was on a cargo of peas from Maton v. Skur- 
London to St. Auguſtine, and they were ſo damaged as to ſell ray. | 
for leſs than the freight by three-fourths ; it was held that OS —_ | 
by their arrival, notwithſtanding the injury, the under- & Caf. ibid. 
writer was diſcharged. t. 


10. Where the policy was on a certain ſhip in any lawful Havelock. 
trade, this ſhall be conſtrued, *-any lawful trade in which NE 
ſhe may be employed by the owwners,” and if ſhe is ſo employed, Ai Cog 
and the matter is guilty of barratry by ſmuggling ; yer ſhall 
the inſurers be liable, if barratry was a riſque inſured 

_ againſt. | l ä | 1 


11. „It may, however, be taken as a general rule, that 

ce though policies are by the judges conſtrued literally, they 

„ ſhall not be ſo extended as to embrace objects not within 
ce the terms or meaning of the policy.” x 


Therefore where the inſurance was on the ſhip Tartar, at Fletcher v. 
and from London to Newcaſtle and Marſeilles, and at and Poole. 

from Marſeilles to her diſcharging port in the Wet Indies, Pag Eaſt 178g. 
On her voyage, ſhe being diſtreſſed, bore away for Minorca ; © © 

the captain then had her ſurveyed, in doing which much 

time was loſt; and the action was brought to recover the 

_ wages and extraordinary proviſions expended during the. de- 

tention for thoſe repairs. It was held, that ſuch could not 

be recovered under a policy on he ſhip, and the plaintiff was 

nonſuited. F "+ On ED 


4. Of Total, Partial, and Average Lofſes; and how [ 80 
flat dhe Inſurer is hable foreach. Eo os 
1. © After notice of loſs of the ſhip inſured, the inſured Molloy de Jur. 
0 = abandon to the inſurers and recover for a total loſs, Mr. & Nav. 
« and then the inſurers ſtand in their right to recover as Tt 
much of the property as they can.“ 5 JEN = 
8 2 « But 
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80 | __ ASSUMPSIT. 
2 Burr. 697. „But the principle of abandonment has been reſtrained 
ce in many inſtances for fear of fraud, and only is allowed 
„ where the loſs is of ſuch a nature as appears to be a total 
„ one: for the merchant, where there is only an average 
c loſs, ſhall not be allowed by abandoning it to make it a 
„ total one; for abandonment ſhall only be allowed in caſe 


« of a total loſs.” | 8 5 
1 * <« And ſoit ſhould be made in the firſt- inſtance : for if the 
Paſch. 26 C. 3. © inſured endeavour to recover part of the property, they 
3 „ ſhall not afterward be allowed to go for a total loſs.” 

IKCNEN v. 3 
Edie. And in theſe caſes following the inſured has been 
Hil. 27 G. 3. allowed to abandon. | . 
Goſs v. Where the ſhip was by bad weather obliged to throw great 
8 „ part of her cargo overboard, was afterwards captured by the 

enemy; and being recaptured and brought into port, her 
cargo was found of little worth, and the ſhip damaged. It 
| was held that the inſured might abandon and recover for a 
total loſs, Fr 1 | 
3 So where the ſhip had been taken and recaptured, and 
Dougl. 219. the ſalvage and repairs amounted to fo conſiderable a ſum, 
| that the captain deemed it for the benefit of the owner to 
ſell her in a foreign port; the inſured recovered for a total 
loſs. | | Fs, = 5 
M*Maſters v. But where a ſhip inſured had been captured and brought 
ent p. into a neutral port and ſold, and the captain bought her for 
237. the benefit of the owners, it was ruled that they ſhall only 
be entitled to recover on the policy, the ſum paid by the 
captain and what was expended in her outfit, and could 
not recover for a total loſs. 155 
Boyfield v. So where the cargo of the ſhip inſured received ſo much 
—_=— Wo damage, that the value of the part ſaved came to leſs than the 
ns. freight; the inſured were allowed to recover for a total 
loſs, 7 | & 
Hamilton v. 2. But the mere capture of a ſhip, if afterwards retaken 
. 4. Without any damage, will not give the inſured a right to 
x Black. Rep. abandon ; but the plaintiff on ſuch a policy can only recover 
277. S. C. an indemnity according to the nature of his caſe at the time 
of the action brought, or at moſt at the time of the offer to 
abandon. | 


Dean v. Dicker. In this caſe the ſhip inſured was captured and carried into 
2 Stra. 1259 the enemy's port, where ſhe remained eight days, when ſhe 
was cut out by an Engliſb ſhip. The Court held, that the 
7 8 ſhip being ſo long infra prefidia and in the enemy's power, 
L 81 ] it was a total loſs as againſt the inſurers, But according to 
Lord Mangsfild's doctrine in the caſe of Goſs v. Withers, it 
- Teems to be undecided what capture ſhall be conſtrued a 
total loſs, „% On 1 SO | | 
: 3. The 


ASSUMPSIT. 


3. The loſs to charge the inſurer, muſt. happen during 


the exiſtence of the policy: for though the cau/e of the /ofs 
« happened during the exiſtence of the policy, yet if the 


La) 


cc are not liable.” 


For where the policy was for bx months on a ſhip to 


New York, and during her voyage ſhe ſprung a leak, and by 
the opinion of the carpenter and crew, thereby received her 
death's wound. This was on the 1ſt of January, and on 
the 3d the policy expired: ſhe was however kept above water 


till the 75th, when ſhe ſunk. The underwriters were held 


to be diſcharged, though ſhe received her death's wound 
during the exiſtence of the policy; the loſs not having hap- 
pened till after the policy had expired. Es 


“% For by no reference or retreſpect ſhall the inſurer be 


© charged, when the riſque has heen run during the exiſt. 


ce ence of the policy, and the voyage performed which was 
c inſured,” 5 | 
For where the maſter during the voyage inſured, had 
been guilty of barratry, by ſmuggling brandy, c. hovering 
near the coaſt ; the ſhip arrived ſafe in the Thames, but was 
twenty-ſeven days afterwards ſeized, under an information 
for ſmuggling, and reſtored on payment of the exchequer 
compoſition of 230/. The inſured offered to abandon, but 
the Court held this not to be a loſs within the terms of the 


policy; for ſo, after many voyages and final ſettlements be- 


tween the parties, might a ſource of litigation be opened. 


4. »The inſurer ſhall be liable for no loſs, unleſt it falls 
exactly within the terms of the policy. Ks OE, 


Therefore, where the inſurance was on the ſbip Dumfries, 
at and from London to Africa, and during her ſtay and trade 
there, and from thence to her ports of diſcharge in the We/ 
Indies. In her voyage from Africa ſhe touched at Barbadoes, 
where an embargo was laid on all the ſhips. The captain 
applied for leave to depart, but was refuſed ; in conſequence 

of which he attempted to fail by night, but was purſued and 
brought back, and his crew taken from the ſhip, which was 
thereby detained four months, and the action was to recover 


the additional wages and the charges for proviſions during the 


detention. But it was decided, that this being a policy on 
the ſhip, was on the body, tackle, and furniture of her, not on 
the voyage or crew, and that therefore the plaintiff could not 
recover. EY . | 55 WW | 
So where the policy was in the ſame terms as in the laſt 
caſe, on a cargo of ſlaves from 4frica to the Weſt Indies, and 
there was a memorandum, that the aſſurers were not to pay, 
for mortality by mutiny, unleſs the ſame amounted to 10 per 
cent. on the firit coſt of the ſhip, outfit, and cargo. They 


5 


« loſs did not actually happen till it expired, the inſurers 
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Lockyer v. 
Offley. Paſch. 
26 Geo. 3. B. R. 
1 Term Rep. 
252. 


Robertſon v. 
Ewer. 

1 Term Rep. 
127. . 


1 82 


Jones v. 
Schmoll. 

Trin. 25 G. 3. 
Term Rep. 130. 
in not. 


1 
82 | 
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Eden v. Poole. 
Sitt. Hill, 178 5. 


Park, Inf. 61. 


Brough v. 
"Whitmore. 
4 Term Rep. 
206. 
Hoſkins v. 
Pickerſzill. 
Sitt. 23 G. 3. 


Sparrow v. 
Carruthers. 
2 Stra. 1236. 


Hogg v. 
Gouldney. 
Guildh. Sitt. 
Term 1745. 
Park, 133. 


Lewis v. 
Rucker. 
2 Burr. 3167. 


Joſs at 


ASSUMPSIT. 


did mutiny; ſome were ſhot, ſome died of their wounds, 
others in deſpair jumped overboard, and were drowned, and 
ſome drank ſalt water, of which they died after the ſhip came 


into port. It was held, that for thoſe who were ſhot or pe- 
riſhed of their wounds, as ariſing from mutiny, the inſured 
ſhould recover, but not for thoſe who per ſhed from colla- 
teral circumſtances. 8 | 


Theſe are the two laſt decided caſes : but before theſe, it 
had been decided on the ſame principles, that in the caſes of 


a a policy on a ſhip, that the aſſ red could not recover for any 


expences of demorage, or ſuch like charges, 


Though under the term « furniture” of the ſhip, it was 


adjudged that the inſured might recover the ores and provi- 
ſons of the ſhip. 


But where the inſurance was on the tackle and furniture 


of a Greenland ſhip, it was adjudged that the inſured could 


not recover; for the lines and tackle uſed in the fiſhery could 
not be recovered under the policy. En 


5. Where the inſured takes the goods into his own poſe. 


« ſeſſion, the inſurer then becomes diſcharged.” 


Defendant underwrote a policy on goods of the plaintiff 


till the ſame ſhould be ſafely landed in London; the ſhip arrived 
in port, and the plaintiff took out the goods and put them 


into his own lighters, frgm whence they were loſt: it was 


| adjudged, that the plaintiff having taken his goods out of 


the poſſeſſion of the captain of the ſhip, into his own, that 


the inſurer was diſcharged. 


6. Where a partial loſs is ſettled, it is uſual for the under- 
writer to indorſe the policy in theſe terms: © Adjuſted this 
J. per cent.; and fign it. And where ſuch an 
indorſement is made, it amounts to an abſolute promiſe ta 


pay; and in ſuch caſe, the owner need only prove ſuch in- 


dorſement, and ſhall not be called upon to give any proof of 


the loſs, or of any of the circumſtances reſpecting it. 


Note, In ſettling loſſes this rule is obſerved, 


If the policy is a valued one, and part of the goods are 
damaged, the average is ſettled by this rule: The inſurer 
ſhall pay to the inſured the ſame proportion of the valued 
price that the loſs on the goods at the port of ſale bears to 


the price they might have been ſold for, if no ſuch loſs had 


their value, therefore one-fourth of the valued price muſt be 


happened: as if the goods undamaged would ſell for 20/. 
fer hogſhead, but in conſequence of the damage produce but 
15 J., here they have ſuffered a loſs of 5 /., or one-fourth of 


made good by the inſurer, 
5. Of 


 ASSUMPSIT. - 


5. Of the ſeveral Loſſes within the Terms of 
„ , - We e,, 3 
Loſſes within the terms of the policy are, principally» 
1ſt, Loſſes by perils of the ſea. 2dly, By capture and the 
detention of princes or people. 3dly, By barratry. . 


1ſt, “ Loſſes by perils of the ſea include every accident 
6 that can happen to a ſhip by the violence of the winds 
«.and waves, thunder, lightning, tempeſt, or ſtranding, 
« from ſuch cauſes, &c .. . | 


But where a veſſel was by ſtreſs of weather driven on the 
coaſt of France and there captured, it was ruled by Lord 
Kenyon, that this was a loſs by capture, and not by perils of 
the ſea, for that had ſhe been driven on any other coaſt ſhe 
would have been in perfect ſafety. | e 
Under this head it is ranked, that where a ſhip inſured 
has not been heard of for a great length of time ſhe ſhall be 
_ preſumed to have periſhed by perils of the ſea, | 


2dly, With reſpect to loſs by capture, it is completely 
ſettled, That as between the inſurer and inſured a ſhip is 
to be conſidered as loſt by capture though the never be con- 
demned or carried into the port of the enemy, and the in- 
ſurer is liable to pay the whole of the loſs. If afterward re- 
covered, the owner is entitled under ſtat. 29 Geo. 2. c. 34. 


J. 24. paying the proportion there ſettled as ſalvage. 
| So where the queſtion of the legality of the capture was 
doubtful, it was ruled by Lord Mansfield, that a ſum paid 


bond fide as a compromiſe to prevent the ſhip being con- 
demned as prize, was a loſs to be borne by the inſurers. 


« With reſpect to loſs by the detention of princes, the 
« afſured may abandon in caſe merely of an arreſt or an 
c embargo by a prince not an enemy.“ 
& And as to loſſes by the detention « of poop” 

„ means, the ruling power of the country where the ſhip 


© may happen to be.“ 
For where the policy was on a ſhip laden with corn, which 
was forced into #/ly harbour in Ireland, and a great ſcarcity 
then prevailing there, the people roſe and took poſſeſſion of 
the ſhip from the captain and crew, ta compel them to 
| fell the corn below the invoice price, and having weighed 
the anchor, the ſhip drove on a reef of rocks, and was loſt, 


Park, Inf. 83. 


Green v. 
Elmſlie. 
Peake's Cafe 
N. P. 212. 


Park. Inf. 64. 
poſt. Green v. 
Brown. 144. 


Park. Inf. 66. 


Berens v. 
Rucker. 
1 Black. Rep. 


| 3 13. 


Per Ld. Mans« 
field. 


2 Burr. 696. 


Neſbit v. 
Luſhiogcon. 
4 Term Rep. 
783. 


The loſs was ſtated in the declaration to be © by the unla w- 


ful reſtraint and detention of people unknown.” This was 
held not be a loſs within the meaning of the policy, it not 
being by the ruling power of the country. 


So if a foreign power ſeize a neutral ſhip at ſea, and 


carry her into port to ſearch for enemy's goods, all the coſts 


Saloucei vs 
28 
ark. Inſ. 79. 


* 
1 


83 


| Rotch v. Edie, 
6 Term Rep. 
- 413. 


| | A88UM STT. | 
and charges which ariſe from thence are chargeable againſt 


the underwriter. 


Zo where the inſurance was on a ſhip “ at and from the 
port of L' Orient, in the common form againſt reſtraints 
of princes, people, &c., and while the ſhip was in port, the 
| perſons exerciſing the ruling powers in France flopt the veſſel 
by an embargo; this was adjudged to fall within the deſcrip- 
tion of a loſs by the detention of princes and people, the 

embargo having continued ; and that the inſured might aban- 
don, and recover for a total loſs. 3 | 


3. „ Barratry is one of the riſques infured againſt in all ” 


(C policies of inſurance; and is a loſs occaſioned by any fraud 


Knight v. 
Cambridge. 
1 Stra. 581. 


cc of the maſter or mariners.” 


1. As where the maſter attempted 0 en the ſhip out of 
port without paying the duties, and was ſtopt, whereby the 
ſhip was forfeited : this was adjudged to be barratry, and to 


ſubject the inſurers, as done per fraudem & negligentiam of 
the maſter. | | e \ | 


2. It is eſſential to barratry that the wrong be commit- 


ce ted by the maſter and mariners again? the owners; and 
cc therefore if the owner is privy to, or the cauſe of it, the 


Nutt, affignee 
of Hague, v. 


Bourdieu. 


1 Term Rep. 
323. 


4 inſurer is not liable, for it is not barratry.” 


As where the policy was on the ſhip Rachette, from London 
to Rochelle; Le Grand was owner of the ſhip, and having 
obtained goods from Hague the bankrupt (which Hague in- 


| ſured) went himſelf on board the veſſel, and by his contriv- 


ance carried the veſſel to a different port, and fo defrauded 
Hague. This was held not to be barratry, Le Grand the 


Roſs v. Hunter. 
4 Term Rep. 33. 
Ibid, S. C. poſt, 


84. 


owner being privy to, and concerned in the fraud. 


But where a perſon acts as maſter of a ſhip, and is treated 
with as ſuch, and he commits an act of barratry, it ſhall 
not be preſumed that he awas owner ſo as to diſcharge the un- 
derwriters: if in fact he was ſo, proof of that mult lie upon 


them. | 


3. „ So that to conſtitute barratry, it muſt be done wwith- 


e out the knowledge of, and againſt the intereſt of the owners.” 


Stamma v. 
Brown. 
2 Stra. 1173. 


For where the defendant underwrote a ſhip to Marſeilles, 


and ſhe was afterwards advertiſed to carry goods to Gena; 


and the agent gave out that ſhe ſhould go to Genoa before 


| ſhe went to Marſeilles, which the defendant inſiſted ſhould 


not be done, as being contrary to the terms of the policy: 


however, ſhe failed firſt for Genoa, and in return to her 


courſe to Mar/cilles, was blown up. The plaintiffs attempted 
to make this out to be barratry in the maſter : but the Court 


| held, that it being premeditated, and for the benefit of the atvon- 
eri, could not be conſtrued barratry; but was a deviation 


which diſcharged the inſurers. 


But 


ASSUMPSIT. 


But where the ſhip was chartered from London to Seville, 


the maſter left his courſe and went to Guernſey on a ſmug- 
gling buſineſs for his own benefit, without the knotuledge of 


* 


Vallejo V. 
Wheeler. 
Cowp. 143. 


the owners: the night after ſhe left Guernſey ſhe ſprung a 


| leak, and put into Dartmouth: when refitted ſhe ſailed for 
Helford, where it was always intended ſhe ſhould take in her 


proviſions; but in her way received ſuch damage that ſhe 


could not proceed; it was adjudged to be barratry in the 
maſter, and the inſurer liable: for the loſs was in fact the 
conſequence of the deviation for a fraudulent purpoſe. 


„ Therefore à loſs ariſing from a deviation by the cap- 
« tain for fraudulent purpoſes of his own, ſhall be deemed 
etc barratry.” ; VF 

Ass where the ſhip Live Oak was put up at Jamaica as a 
general ſhip, and freighted by the plaintiff for New Orleans, 
ſhe ſailed on her voyage, and dropped anchor at the mouth 


Roſs v. Hunter. 
4 Term Rep. 33. 


of the Miſſiſſippi, and the captain went up to New Orleans 


in his boat, and on his return, without purſuing his deſti- 
nation, ſtood away for the Havannah, and was never after 


heard of. It appeared that he had a private adventure of 


negroes on board, which not being able to diſpoſe of at New 
Orleans, he had gone to the Havannah in queſt of a market: 


it was contended for the defendant the underwriter, that 


this was a mere deviation, and ſo ſhould diſcharge the un- 
derwriter : but it was reſolved, that it being for a fraudulent 


purpoſe of the captain's own, that that ſhould make it bar- 


ratry. = 


6. Of Apportionment and Return of the Premium. 
1. © If a policy is underwritten, and the riſk not run, 
though it has ariſen from the fault of the inſured, yet the 
inſurer ſhall return the premium : but if the riſk has once 
© commenced, the inſured ſhall not have a return of the 
premium if they do not chooſe to proceed on the voyage, 
ce unleſs the contract and voyage is of a diviſible nature.” 


As where the ſhip was inſured from London to Fs 
warranted with convoy from Port/mouth ; ſhe ſailed from 
London, but when ſhe reached Portſmouth the convoy had 
failed. It was adjudged that the underwriter ſhould return 
the premium, deduCting the value of the riſk from London 
to Portſmouth ; which in this caſe was one-half per cent.; for 
the voyage was diviſible in its nature, viz. from London to 
Portſmouth, and from thence to Halifax. 


© But where it is not ſo diviſible, there ſhall be no ap- 


a aa 
A «6 


te portionment of the premium.” 1 Ds 
* As where the inſurance was on the ſhip Parker Galley, 

at 5 per cent.; 2 per cent. to be returned if ſhe failed with 

convoy: ſhe ſailed with convoy only to a certain /atitude. 


This, 


3 Burr. 1240. 
Cowp. 668. 


Ste venſonv. 
Snow. | 
3 Burr. 1237. 


Lilly v. Ewer. 
Dougl. 72. 
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Bermon % 
Woodbridge. 
Dougl. 751. 


Tyrie v. 
Fletcher. 
Cowp. 666. 


Jones v. Hill. 


3 Lev. 268. 


Radcliffe v. 
Doyley. 

z Term Rep. 
630. 


Martyn v. 
Hynd. 

Dougl. 13 J* + 
Same pores 


Covwp. 437. 


(26 J 


| London to any port for 12 months.” 


houſe in the predeceſſor's time: 


ASSUMPSIT. 
This, it was held, ſhould not make the inſurer return part 


of the premium; for the contract was entire, and ſor the 
Whole voyage. 


2. © And though the contract = conſiſt of many 


parts, yet it may be entire; and the premium in ſuch 


« caſe ſhall not be apportioned. p 


As where a ſhip was inſured “ at and from Honfleur to 
&« Angola, during her ſtay there, and thence to Domingo, 
c and home ;” premium 111. It was held, that though 
there were ſeveral parts of this voyage, yet that the con- 
tract was entire; and if the riſque was once begun, that 
there ſhould be no apportionment of the premium. 


380 when the inſurance was on a ſhip © at and from 
This was held to be 
one entire contract, and that the premium ſhould not be 
conſidered as ſo much a month : ſo that the ſhip being taken 
befor: the twelve months expired, that there ſhould be no 


apportionment of the premium, 


Theſe are the principal caſes of expreſs contracts which 
are objects of this action. I ſhall ſubjoin a few other caſes, 


reducible to no general head. 


1. A parſon may recover againſt the former incumbent 
who has been guilty of dilapidations, the ſum expended by 
him in neceſſary repairs, by action of afiump/it. 


So an action lies by a prebendary againſt his predeceſſor 
or his executor, for dilapidations ſuffered in the prebendal 
but where by the conſtitu- 


tions of the church of Eh, the receiver was to require the 


prebendaries to repair their houſes; and if oy neglected, 


e ſalaries; 


to repair them and deduct the expence from 
It was 


but the church was to find the materials in all caſes. 


reſolved, that in ſuch an action for dilapidation, the ſuc- 


ceſſor could only recover the expence of the workmen in making 
the repairs, not the amount of the ee, which the 8 


church was to find. 


2. Where a rector or b of a pariſh gives 
a title to a perſon to be ordained to the biſhop, appointing. 
him his curate under the title, he undertakes to continue 
him and pay him a ſalary until he ſhall be otherwiſe pro- 
vided for by eccleſiaſtical preferment, or be lawfully re- 
moved. And it was further reſolved, That under ſuch 


title, 1. The curate is not removable whkows juſt cauſe. 


2 That while the rector continues in the pariſh, he is 
bound to pay the curate the falary he engages for; and he 
can recover it in this action: but in caſe the rector is pre- 
ferred to another pariſh, the obligation ceaſes, and the ſalary 
is not * JE he election of tex curate 20 a reader 


oP 


ASSUMPSIT. | 

Hip is not ſuch a preferment as ſhall exempt the rector from 
the obligation he undertakes in the title. 5 
3. If the ſheriff levies money on a fi. fa. and does not pay 
it over to the plaintiff, he may recover it in this action, as 
levied to his uſe. | | t . 

4. This action will lie to recover the value of a maſque- 
rade, or ſuch like ticket, at the ſuit of the perſon who 
paſſed it. Note, The objection to this action was that it 
ſhould be trover. Pm | Es 

5. So where a ſhipwright had repaired a ſhip, which by 
accident was burnt while in dock, yet was he allowed to 
recover in this action the amount of the repairs. | 


6. It was decided in theſe caſes, that this action lies 
againſt an executor or adminiſtrator having ſufficient aſſets, 
to recover a /egacy, upon a promiſe to pay in conſideration of 
aſſets. RED . 3 1 


However this may be, where there has been an expreſs pro- 


miſe, it is now ſettled, that an action will not lie againſt an 
executor or adminiſtrator for a legacy, on the ground of his 
having aſſets ſufficient to pay: for it would prevent the inter- 
poſition of a court of equity, which would cauſe a ſettlement 
to be made on the wife, where the legacy was left to her. 


7 Aſumpſit will lie for money had and received, though 
the lender of the money has taken a pledge for his ſecurity : for 
he ſhall be preſumed to truſt to the perſonal ſccurity of the 


| borrower as well as to the pledge, unleſs there appears a 


ſpecial agreement to diſcharge the perſon. 
8. © Tt is uſual to try the title to an office by this fra 


« action the party claiming the office bringing an action for 


ec the fees. So if a perſon is entitled to an office with fees 
« annexed, and a ſtranger intrudes into the office, and 
. receives the fees, an action for money had and received 
é hes to recover them.” | KEE ST 


«© But they muſt be fees conſtituting the known and accuſ- 

« tomed perquilites of office, and which the officer can claim 
For where the action was brought by the plaintiff, who 
was belfry and church ſexton of the cathedral of Saliſbury, 
to recover ſeveral ſums of money received by the defendant, 


for ſhewing the church, the plaintiff claiming to have the 


excluſive right of ſhewing the church; it was ruled by Buller, 


Juſtice, That the action could only be maintained where the 


fees were annexed to the office, known and accuſtomed ; and 


86 


Williams Ry | 
Crey. i 
Salk. 12. 


Longchamp v. 
Kenny. 
Dougl. 132. 


Menetone v. 
Athawes. 


3 Burr, 1592. 


Atkynsv. Hill. 
Cowp. 284. 
Hawkes v. 
Saunders. 

Ibid, S. P. 289. 


Decks & Lx. 
v. Strutt. 

5 Term Rep. 
690. 


South Sea Com- 
pany v. Dun- 
comb. 

2 Stra. 919. 


Boyter v. 
Dodſworth. 


6 T. Rep. 681, 


it appearing that the fees which the action was brought to 


recover, were gratuities voluntarily given by ſtrangers who 
camo to ſee the cathedral, he nonſuited the plaintiff, which 


Was afterwards confirmed by the Court of King's Bench. 


Having 
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ASSUMPSIT. 


Having thus confidered what will maintain this action, I 


ſhall now procced to conſider | 
ane WILL NOT SUPPORT AN 


ASSUMPSIT. 


1. „ This action being founded either on an expreſs 
c contract or an implied undertaking, whenever the pre- 
e ſumption of ſuch contract or undertaking is excluded, as 
c where it appears that money for which the action was 


06 brought was paid, without the conſent of the Pong ſued, 


Stokes v. Lewis. 
1 Term Rep. 20. 


«© there this action will not he.” 


As in this caſe, where it appeared to be the culo of the 
pariſhes of St. Vedaſt and St. Michael le Quern, to elect a 
ſexton jointly, and each pariſh to pay a moiety of the 


ſalary. Sr. Michael's had claimed a right to have a ſeparate 


ſexton, and gave notice to that effect to the pariſh of Sr. 


E 67-4 


Thorp v. Howe. 
Per Holt. 
Salk. MSS. 
Buller N. P. 
130. 


Weddell v. 
Lynam. 
Eſpin. N. P. C. 


* 


Hoh. 106. 


Vedaſt. St. Vedaſt's paid to the ſexton laſt choſen, and then 
in poſſeſſion, the hole ſalary; and then brought an action 


againſt St. Michael's for the moiety: it was adjudged that it 
could not be maintained, for the money was paid clearly 


againſt the conſent of the pariſh of St. Michael and ſo me | 
WO be no undertaking implied. | | 


| So when in aſſumpſit for goods ſold, the evidence was, 
that the plaintiff's ſervant had ſold the goods to the defend- 
ant, who was to give him half price, which the ſervant was 
to keep to his own uſe, it was adjudged that the plaintiff could 
not maintain this aCtion, as there was nary no "OEMS. or 
undertaking to the plaintiff himſelf. | | 


« So a party cannot by his own aft make another his 
e debtor.” - 


As where the defendant had ratios an annuity to the 
plaintiff, which not having been culy regiſtered under 
ſtat. 17 Geo. 3. was void; and the action was brought to re- 
cover back the conſideration money. It appearing that no 
demand of the arrears of the annuity had been made to the 
defendants, or any application to them to re- execute the ſecu- 
rities, which they might have done, Lord Kenyon ruled, that 
as the annuity had become void by the plaintiff's own act, 
he ſhould not be allowed to reſcind the contract, and avoid 
the ſecurity given, ſo as to raiſe a cauſe of action by his own 
act or negligence; and as the annuity had never been ſet aſide 
by an act of the court, nor any application made by the 
plaintiff either for payment of the annuity, or to re- execute 


the ſecurities, he held the action not maintainable. 


2. “ A mere voluntary —"_ will not W an of | 


4 fumpſit. * 


& And that ſhall be deemed a 3 courteſy which 
« has been undertaken without a rape of certain recom- 


t pence.” 


6 


| | ASSUMPSIT. 
As where the plaintiff had done much buſineſs for Mr. 
Guy (who bequeathed all his pofſeſhons to the hoſpital) and. 
had done it in contemplation of a legacy from him. But being 
diſappointed, after 1 05 death, he brought this action on a 
quantum meruit for his former ſervice done for Mr. Guy, when. 
it was adjudged, that it would not lie, the buſineſs having 
been done not with a view to immediate or certain recom- 
pence, but with a view to a legacy. A ry 


So where in an action on an apothecary's bill for medi- 
cines and attendance on the teſtator. It appeared that the 
plaintiff had never made any regular entries in his books, 
but had attended the teſtator in expectation of a legacy, 


d 


97 


Oſborn v. 


Governors of 


Guy's Hoſpital. 


2 Stra. 728. 


Hiccox v. Proud. 
Staff. Lent Ad, . 
1762. cor. Wil- 


mot. MSS. 


he being related to him; and that he had declared, that 


had the teſtator left him any thing, he would never have 
made a charge. 
principle. 5 | 2 by 

„ But if there was any requęſt made by the defendant, 
e there the acts ſhall be preſumed and conſtrued to be not 
c voluntary, but done in purſuance of the requeſt; and this 
c action will then lie.“ 5 MEE 6” 


As where the plaintiff declared that the defendant, 
having killed a man, requeſted the plaintiff to labour to 
procure him-a pardon, for which he promiſed him 100 /. 
which the plaintiff having performed, it was adjudged that 
the action well lay, the ſervice on which the action was 


founded having ariſen from the requeſt of the defendant 


himſelf. | 

So where the defendant's teſtator made a promiſe to the 
plaintiff that if ſhe would uſe her influence with her daugh- 
ter, and induce her to marry him, that he would give 
her 100/, She did ſo, and the marriage took effect: 
it was adjudged a ſufficient conſideration to uphold the 
c But though a requeſt has been made, yet if it was in 
e conſequence of the offer, advice, or inducement of the other 
« party, it will not ſupport this action.“ 1 


As where in aſſumpſit for money had and received, the 
defendant gave in evidence that he had paid 20 J. to the 
ſecretary of a foreign ambaſſador for a protection for the 
plaintiff, and alſo charged his coſts aud expences in pro- 
curing it. The judge directed the jury, that in caſe they 
believed that the plaintiff himſelf had applied to the de- 


fendant to get this protection, to allow the ſum paid for it; 
but that in caſe they believed that the advice to get ſuch 


protection came from the defendant, then to allow him 


nothing: and the jury, who knew the defendant to be an 


artful deſigning fellow, and the plaintiff an ignorant young 
man, who had been drawn into difficulties by the defends 


4 


The plaintiff was nonſuited on the above | 


Lampleigh v. 
Braithwaite. 
Hob, 10 5. 


Grieſly v. 
Lowther. 
Hob. IO, 


[88 ] 


« 


Aldſworth's 
caſe. 
Reading Aſſ. 


1749. 
Buller N. P. 


153. 


4* 


28 ASSUMPSIT. . 
ant, who acted for him as his attorney, found for the 
plaintiff without any allowance. IHE eg : 

c And it ſhould ſeem, that any thing done in the courſe 
6% of a perſon's buſinels or employment ſhall not be deemed a 
“ voluntary courteſy, but the foundation of a contract.” 


Jermyn v. For where in indebitatus afſumpſit for carrying herrings, 
- Lucas the plaintiff gave in evidence that he was a porter at Yar- 
Per Twiſden 


Norfolk, 662. mouth, and that when the herring ſhips came in, he went 

Trials p. pais G his own head and carried ſuch a quantity to the defendant's 

ry houſe. It was held to be good evidence in ſupport of the 
action. | e 


3. © This action will not lie for breach of wa agreement 
« which could not be legally performed, or where the c- 
« deration on which it is founded ariſes from an legal. 


| dc act. | 
Gallini v. Therefore where the plaintiff, who was proprietor of the 
ler 242. Opera Houſe, brought his action againſt the defendant, who 


was a dancer, on a contract, by which “ the defendant un- 


dertook to dance at the King's Theatre, at the Haymarket, 
or ſuch other place as the plaintiff ſnould appoint;“ the 
action was held not to lie, becauſe it did not appear that any 
licence had been granted by the Lord Chamberlain to open and 
perform at that Theatre, in purſuance of ſtat. 10 Geo. 2. c. 28. 
So that the defendant might have been ſubjected, as well as 
the plaintiff, to penalties for ſo performing. . 
Allen v. 80 where the plaintiff gave to the defendant twenty 
ug ſhillings; in conſideration of which he undertook to beat 
* J. S. out of ſuch a cloſe, or to pay forty ſhillings. He did 
not do it; whereupon the plaintiff brought afſumpſit for the 
forty ſhillings : and the action was adjudged not to lie, the 
conſideration being an unlawful at, 
Mitchell v, So where the bankrupt whoſe aſſignees were plaintiffs, and 
Cockburn. the bankrupt whoſe aſſignees were defendants, became part- 
2 H. Black. 380. 2 « , 
Booth, AT. ners in inſuring ſhips, contrary to ſtat. 6 Geo. 1. c. 18. ante, 
of Brown, which policies were underwritten in the name of the bank- 


8 rupt only, and he paid all the loſſes: it was held that the 
ep. 406. . 3 . 9232 . 
Sante 7. S. P. partnerſhip being illegal, no action could be maintained to 
recover from the defendants their contribution and ſhare of 

ſuch loſſes, on policies entered into contrary to the ſtatute. 


Webb v. Biſhop. So where two boxed for a wager of five guineas, on g 
388 aſl. ſumpfit for that ſum brought by the winner, the action was 
Buller N. P. 16. held not to lie, the act being an unlawful one, as being a 


breach of the peace. | 


| Thwaite v. So where the plaintiff and defendant had agreed to buy 
- ſtock and tickets for time and on ſpeculation, which they 


Trin. 2773. accordingly did by a broker, and being loſers, the plaintiff 
paid all the money, and then brought his action againſt the 


MSS. 


89 defendant 


 ASSUMPSIT. : 
defendant for the moiety. It was held clearly that the 
action would not lie, for the tranſaction was illegal, as con- 
trary to the ſtockjobbing acts, and both plaintiff and defen- 
dant parties to it, and this action was founded on it; and to 
allow the party to maintain an action founded on a contract 
forbidden by the ſtatute, would be to diſobey the ſtatute. 
Alliter, If a third perſon who is not a party to the illegal tranſ- 
action, lends money to be ſo applied, he may nevertheleſs 
recover it (p. Faikney v. Reynous, Ch. Debt.) | | 
So where the caſe was, That Keble the plaintiff's teſtator, Petrie, Exec. 
the defendant, and a third had been engaged together as 3 . 
partners in certain ſtockjobbing tranſactions, from which ; Term Rey. 
they having incurred conſiderable loſſes, they came to à 418. 
ſettlement with Portis their broker, who had paid all the 
differences. At that time Kecble paid to Portis the whole 
ſum he had advanced, except 811 J. for which he drew a 
bill on the defendant, payable to Portis, which the de- 
fendant accepted. The bill not being paid when Keeble 
died, Portis brought an action againſt the plaintiff his exe- 
cutor, and recovered the amount of the bill; to recover 
which from the defendant the preſent action was brought. 
The defence ſet up was, That this was a payment of money 
ariling under a contract on a ſtockjobbing tranſaction, which 
was contrary to law, and ſo could not be recovered ; but the 
court were of opinion, that the plaintiff was entitled to 
recover according to the following diſtinCtion : “ That, as 
between the parties themſelves to the illegal tranſaction, 
where one party paid money for the other, in purſuance of 
the illegal contract, without his directions, that the money ſo 
advanced could not be recovered, for as the party himſelf 
was not compellable by law to pay, he ſhould not be cbliged 
to do that circuitouſly which he could not be compelled to 
do directly; but, that if one party by the other's direction, and 
with his aſſent, pays money which has become due on an 1lle- 
gal tranſaction, that ſuch money is recoverable by the party 
who has paid it, as paid by the other's order and direction.“ 
That, therefore, in this caſe, the defendant having accepted 
the bill, and thereby ſhewn his knowledge of and conſent 
to the tranſaction, that he was bound to repay the plaintiffs, 
who had paid it for him: ſo the plaintiffs had judgment. 


But where the caſe was, that the defendant having been Steers v. 
engaged in many ſtockjobbing tranſactions, had employed a 1 -2h 2 
perſon of the name of Wilſon as his broker. Wilſn had paid 168. gg 
the differences with his own money; but ſome diſputes as to 6 Term Rep. 51. 

the amount having ariſen between the defendant and Wilſon, 
they had agreed to refer the matter to the arbitration of the 

plaintiff, who had awarded a ſum of money to be paid by 

defendant to Wilſen. Wilſon drew a bill of exchange for the 

amount on the defendant, who accepted it; and on, 

afterwards indorſed the bill to the plaintiff; and upon this 
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bill the preſent aCtion was brought againſt the defendant, as 
agceptor. It was held that the tranſaction upon which the 
note had been given being illegal, and that known to the plain- 
tiff, in his ſituation as arbitrator, that he could not recover. 


<« So though the conſideratioa be but As part unlawful, 
cc yet it ſhall vitiate the action, which is founded on the 
« whole conſideration taken together.“ ER 


retherſtone v. For where in conſideration that the plaintiff (who was 
Hutchinfon. a ſpecial bailiff) would let a-perſon whom he had arreſted 
Ero. Fi 199- for debt, go at large; and of two ſhillings by him then 
L 90 ] paid to the defendant, the defendant undertook to pay the \ 
whole debt, on afſumpfit brought for the money, it was ad- 
judged not to lie; for the promiſe being to the ſame effect 
as an obligation, which would be void by ſtat. 23 H. 6. 
the promiſe would be ſo too: and though it was coupled 
with another conſideration of two ſhillings, yet it being 
void as to part, it was void as to the whole, the aſſumpſit 
being founded on the two conſiderations taken together. 


« On this ground, money won at gaming would not be re- 
& coverable.” But there is this exception: 


— 


\ Barjeau v. That where the money was lent to play with, but there 
Walmſley. vas no ſtcurity as by bond or note, but merely parol, this was 
. held not a caſe within the ſtatute; for there not being the 
Wood. word contract in the ſtatute, which only declares all /ecu- 


—_— rities void, the parliament might think there could be no 
Cat. 18. . great harm in a parol contract where the credit was not 
likely to run high, and that therefore the lender might 
y 8 | . 8¹ 


recover. 25 | | 
Robinſon v. So where the plaintiff declared on a bill of exchange 
x95 0 10%. for 6721. drawn at Paris, by Sir U. Bland, on himſelf in 
mm | England, in favour of the plaintitt, it appeared that the 


bill of exchange was given for 372 J. won at play, and 300 l. 
lent at the time and place of play; the play was fair, and there 
was no imputation on the plaintiff; it was adjudged, that 
the ſtat. 9 Ann, 14. having declared all ſecurities given for 
money won at play to be void, that this bill of exchange was 
void, for being an entire ſecurity, and bad in part, it is 
bad in the whole; but he contract was di viſible, and that 
part of it which had ariſen on a good conſideration, that is 
the money fairly lent, might be recovered. 5 


Bulling v. 80 if the money loſt at play be under 10 J. it may be re- 

IP covered in aſſumpſit _ | . 

Etpin N. P. Caf. 7 F . 

235. « And though the plaighff in this action has not been a party to 
&« the illegal tranſaction, yet where the afſump/it has ariſen 

&« from it, he cannot recover.“ 5 . e 

Stackpoole v. For where the defendant promiſed the plaintiff tw¾o per : 

„ cent. on the ſum a purchaſer to be procured by the plaintiff 
2 WII. 133. 4 * * would 
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would give for the defendant's place of forages of baggage 
in the port of London. The plaintiff did procure him a 
purchaſer, who gave him 1200 J. and then he brought his 


action for 24 J. being two per cent. on 1200 /. When it 


was adjudged that the ſale of offices being prohibited by 
ſtat. 5 & 6 Ed. 6. c. 16. that the ſale was an illegal tranſ- 
action, and that the aſſumpſit founded on it was void ; and ſo 
the defendant had judgment. | | 


« But where the tranſuction is wht 1 in ; itſelf unlawful, no 
&« ſubſequent illegal uſe 0 0 b ject of it hall deſtroy the 
q 8 7 Y 


cc umg. 9 


As where the plaintiffs, who were merchants living at 

Dunkirk, ſold tea to the defendant there, and which they 
delivered at Dunkirh, though this tea was for the purpoſe of 
being ſmuggled into England, and that known to the plaintiffs 
at the time, yet they not being concerned in the ſmuggling, 
and it being a fair ſale as to them, and good by the laws of 
the country where they lived, they were allowed to recover 
the price of the tea in Kegland. 


But where in this caſe the plaintiffs were four partners, 
three of whom lived in England, and the ſourth in Guernſey, 
and this- laſt | ſold goods (brandy) at Guernſey, put up in a 


particular manner for the purpoſe of ſmuggling, though the 
partners in England knew nothing of the tranſaction. In 


an action brought for the price of the brandy, the plaintiffs 
were non-ſuited. For in this caſe, the parties were natives 
„ England, and the contract was made in contravention of 
the laws of England, and fo being in its foundation illegal, 


L911 


Holman v. 
Johnſon. 
Co WW Þ* 34 1. 


Biggs v. 
Lawrence. 

3 Term Rep. 
454» 


could not be ſupported z ; and the Court took the diſtinction _ 


between this caſe and the laſt ; the tranſaction there was not 


unlawful, the ſale was abroad by perſons not ſubject to the 


Jaws of England, and as good when made, the ſubjects of a 
Eine bound to take notice of the revenue _ 


foreign country not 
laws of this: but here the contract was unlawful, and 


therefore no action could be maintained on it. 


© Though theſe caſes ſeem to be grounded on the prin- 
« ciple, that the plaintiffs, being Zng/i/h ſubjects, could 


cc not maintain an action founded on a contract in violation 


6 of the laws of England; the principle goes further; for a 


, foreigner who knowingly aſſiſts in the lending goods to be 
* ſmuggled into this country, cannot here maintain an action 
tor the price of them.” | | 


As where the plaintiff was a peine merchane living at 
Liſle, and had ſold lace to the defendant, which he knew 
was to be ſmuggled into England, and for that purpoſe 
packed it in a peculiar manner by their direction, and 
brought this action for the price; the Court held, . the 
action was not maintainable. 


H | 6 


Wiymel V. 
Reed. 

5 l. Rep. 596. 
Bernard v. Reed. 
Eſpin. N. P. C, 
y-=_ S. P; 
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Clugas v. 
Penaluna. 

4 Term Rep. 
466. 


Bull. N. P. 146. 


Fletcher v. Har- 
cott. Hutt. 55. 
Winch. 48. 


92 


Martyn v. 
Blythman. 
Yely. 107. 
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So where the plaintiff, an inhabitant of Guernſey, fold 
goods to the defendant in Guernſey, which it appeared were 
to have been ſmuggled into England, and the defendant gave 
the bills in queſtion, on which the action was brought for 
the price: it was decided, that the plaintiff could not reco- 
ver, for they were given for an illegal contract, and to a 


ſubject of this country, who therefore could not maintain 


an action on them, 


« However, where a perſon has been ignorantly induced 
cc by the falſe repreſentations of another to do an illegal act, from 
„ which a damage ariſes to him, he ſhall recover thoſe 
* damages from the perſon who induced him to act in ſuch 


« manner, on his promiſe of indemnifying him ; for the 


« act to be done mult appear to be unlawful at the time, or 


«© the promiſe will not be void.” 


* For where the defendant, pretending that he had arreſted - 
a perſon on a commiſſion of rebellion, brought him to the 
plaintiff's houſe, and promiſed to fave him harmleſs on con- 
ſideration of his keeping ſuch perſon for one night ſafe as a 
priſoner ;z this perſon recovered damages againſt the plaintiff 
for falſe impriſonment, and the plaintiff recovered to the. 
amount of them on his promiſe againſt the defendant ; for 
the fact might be true, and when the plaintiff ſo received the 
perſon, he did not know that he was doing an unlawful act. 


But where a perſon, in conſideration that a gaoler would 
let his prifoner go at large, promiſed to pay the debt, and 


ſave him harmleſs, this promite was Held to be void, for the 


act mult have been known to be unlawful at the time. 


“But though the conſideration is a matter not expreſsly 


« contrary to law, yet if it be contrary 10 the policy of the law 


to ſupport, this action cannot be maintained.“ 


Nerot v. 
Wallace, 
Aſſignee of 
Collins. 

3 Term Rep 17. 


For where the plaintiffs declared, that on the laſt exa- 
mination of the bankrupt Collins, he being charged by the 
plaintiffs with having received ſeveral ſums of money, 
which he had not accounted for; when the commiſſioners 
were about to examine him as to the diſcloſure of theſe 
matters, in conſideration that the plaintiffs would forbear 
from proceeding in ſuch examination, the defendant under- 
took to pay all ſuch monies as the bankrupt had receiyed, 
and not accounted for. In an action on theſe promiſes, the 
plaintifis had judgment in C, P, and now error was 
brought, when the judgment was reverſed, os being again/? 
the policy of the bankrupt laws; for the creditors had a right 


to have the bankrupt examined, both as he might diſcloſe 


effects which they did not know of, and as he forfeited his 
right to his certificate if he had loſt money by gaming, or 
had given 100 J. as a portion with a child in marriage; and 
promiſes of- this nature went to ſtifle ſuch enquiries, and 
impoſe on the Great Seal in granting his certificate. But 
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But where a friend of the bankrupt by deed bound kim Kaye v. Bolton, 
ſelf to pay to all the creditors the full amount of their debts 6 Term Rep. 


in conſideration that they would not proceed with the com- 
miſſion, ſuch was held to be good, and not contrary to the 
policy of the bankrupt laws. 


4. Aſſumpſit will not lie to recover money ; promiſed 
« for doing that which it was the parties duty to do without 
6 reward; for it is extortion and illegal.“ | 


As where the plaintiff, who was a ſpecial bailif, declared, 
that having arreſted one Stanton, in conſideration that he 
would take the defendant and another as bail for Stanton, * 
the defendant promiſed to pay him fix guineas and a half, for 
which this action was brought; it was held not to lie, it 
being the duty of the bailiff to take Proper bail without any 
reconpence or reward whatever. 


* So where an executor ſued out an 4 and a ſtranger 
in conſideration that the ſheriff would forthwith execute it, 


and of ſixpence paid to him by the ſheriff, promiſed to pay 
him 60 “/. upon which the ſheriff executed the writ, and 
brought his action for the money; it was adjudged that no 


action lay, as being a conſideration againſt law; for the 
ſheriff is bound to do his duty without reward, and this 60 /. 


1 It 


Stoteſbury v. 
Smith. 

2 Burr. 924. 
2 Black. Rep. 
204. S. C. 


Bridge v. Cage. 


Cro. Jac. 103. 


831 


is no diſcharge of fees due to the ſheriff, being given by 


2 ſtranger, and not expreſſed to be in conſideration ot 
them. | 


. *E Wee the conſi derition of the afſumpſi t ariſes 


% from a fraudulent tranſattion, this action will not lie.“ 


For where the plaintiffs were ſuttlers to four regiments 

at camp, and were to keep eight horſes for each regiment, 
for the forage of which government gave them an allow- 
ance of hay and oats, which was to be furniſhed by the de- 


Willis v. 
Baldwin. 
Doug. 433. 


ſendant, who was the contractor, and bound by his con- 


tract not to commute the allowance of forage for money. 
In fact the plaintiffs kept but fourteen horſes for the whole, 
and entered into an agreement, that they ſhould not take 
the whole of the allowance, but that the defendant ſhould 


retain part, and give a certain allowance of nine pence 


halfpenny per ration to the plaintiffs for every ration left, 
this was held to bę void, and the money not recoverable 


for it was a cheat/and fraud on government, who Pang. for 


the whole, 


« And in order to diſable . a party from maintaining this 


« action, it is not neceſſary that the cauſe of aftion ſhould be for 
money or property of which others had been defrauded, as in 
e the laſt caſe; but if in the tranſaction on which the action 


« is founded there has been fraud or deceit . on third 


« perſons, the action will not lie.“ 
| H2 For 
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ſaskſon v. 

Dui Erne. 

3 4. Kep. 61. 
Vite Co- ſhot 
rent. 11 e 
& jaction v. 
Lemas, poſt. 

8. P, 


[ 94 ] 


Jeſtons V 
Frooke. 
Cuwp. 793. 


Flumhe v. 
Carter. 
Genen Site. 
Jen. 7. 


Mos & Cowp. 


116. 
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For where the defencant being about to ſucceed the 


plaintiff in a houſe, which the plaintiff had before occu- 


pied, and wiſhing to have the furniture, the plaintiff agreed 
to le.ve it, if ſhe could get a friend to advance the money, as 
ſhe 1 ad not the money herſelf She accordingly applied to a 
friend of the name of Welch, and he treated with the plaintiff 
for the goods, who agreed to take 70%. for them, which was 
paid, and Melih took a bill of fale of them to himſelf ; but 
there was a private agreement between the plaintiff and the 
defendunt, that ſhe was to give 30 J. more for them, and ſhe 
accordingly gave two promiſſory notes for 15 J. each, on one 
of which the preſent action was brought; it was reſolved, 
tl at the plaintiff could not recover, for the whole tranſaction 
was a fraud on FPelch, who was induced to advance his 
money, in order to ferve the defendant ; which, had he 
known of this, he would probably not have done, as by this 
means his end might be defeated. 


6. „ 80 this action being an equitable one, cannot be 
© ſupported where the afſuump/it ariſes from an wncon onſcientious 
« demand.” 


As where the plaintiff lent to the defendant a ſum of money 
for the purpoſe of making a purchaſe of goods, upon the 
defendant's note payable on demand, and the plaintiff was to 
have half the profits on the re-fale of the things purchaſed, 
over and above the note of hand; the purchaſe was made, 
and within two hours after, plaintiff made a demand of pay- 
ment of :he note; which being paid, he brought his action 
for half the profits on the ſale of the goods. It was ad- 
judged, that as the note bore intereſt From the demand, to 
hv. intereſt from that time, and half the profits too, ſeemed . 
to o uſurious, the demand having been made immediately 
but it not u.urio s, that z was unconſcientious; for the 
agreement ws for half the prot:ts in /zeu of intereſt ; and the 
defendant had judgment, 


So where it was proved to be dla uſage and cuſtom of 
the trade of gold refiners, that in caſe goods purchaſed were 
not paid for within three months, that the buyer was to 
pay an halfpenny an ounce per month till the money was 
pid, this on calculation exceeded the rate of 5 per cent. but 
was adjudged not to be uſury in a caſe decided prior to this, 
it not being a oan of money, and being ſanctioned by the 
uſage of the trade (Hoyer v. Edwards, Cowp. 112. & poſt.) 
Carter, the defendant in this cale, having exceeded the cres 


dit, an ac'10n was brought againſt him, to recover the ſurplus 


ar ſing from this allowance of an haltpenny per ounce above 


principal and intereſt, the defendant having paid the amount 


of theſe into court. Lord Mangsfeld was clearly of opinion, 
that though this tranſaction was not uſury, yet, that tit was 
in fact taking advantage of a F necellities, and de- 
A 
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manding from: him#beyond legal intereſt, that it was there- 
fore unconſcientious, and not to be ne 


7. „ And ſo likewiſe if the conſideration is a frivolous 
_ & or groundleſs one, or if there is no confideration at all, this 


action will not lie, for ex nuda pacto nom oritur actio.“ 


As if A. promiſes to B. a ſum of money on confideration 1 Roll. Ab, 23. 
that B. would make him an eſtate at will, it is a void pro- _ 
miſe to . this action, for B. may inſtantly determine 
his will. 


* 80 where the plaintiff declared, That whereas the de- Tooley v. 
fendant's father had taken the profits of certain lands to Windham, 
which the plaintiff had title, and for which he had filed his To ER 
bill in Chancery againſt the defendant, and that in conſider- L 95 ] 
ation that the plaintiff would withdraw his bill, the defend- 

ant undertook to repay the profits ſo taken, and for which 

he now brought his action : it was reſolved that it could not 

be maintained, for there was no conſideration, as the bill in 

Chancery might have been an unj .it one, upon which the 

plaintiff could have recovered nothing, and vchde that, the 


ſon was not to anſwer for the father's wrong. 


cc Upon this ground, a promiſe of any thing for a fer vice Neauchamp v. 
' & already perf.rmed, without view to reward, is void. Though ee 
c where the ſervice had been done at the requeſt of another, rote... 


„ jt ſhall be good to ſupport this action.“ 


Bat a promiſe to a ſervant in conſideration of paſt ſervices Franklin v. 
Eraddell. 


| has been held to be good. . Hutt. 84. 


And for the ſame reaſon, promiſes to pay merely in con- Lutwick v. 
Huſſey, 


| Gleration of unſpecified fo prbearance are void, and will not up- Fe: 
Cro. EliZ. 19. 
hold this action. For the forbeararice might be but for an os | 


hour, which would be a forbearance, and yet would be an 
inadequate and frivolous confideration. 


Therefore where the conſideration is forbearance, the -7re@rq v. 
time of forbearance ſhould be a convenient one, and ſet Holmes. 
forth to be left to ti jury, who are to judge whether the Hut. 108. 
forbearance was a luthcient conſideration to ſupport the 


action. g 


« But where a party is als; a moral. obligation to do any Bull. N. P. 147 
& thing, a promiſe made of payment, or a reward for doing 
46 jt, thall not be deemed nudum pattum, Ong no other 


6 immediate conſideration appears.” 


For where in aſſumpſit for nurſing a baſtard child, it ap- scott v. Nelſon 

peared that the child had originally been put out to nurſe Sitt. Weſt. Hall. 

, with the plaintiff, by the mother's uncle, with whom it con- “ Gee. 3 
tinued until the mother's death; that then the father (the 
defendant) being applied to, promiſed to pay, on which the 
action was brought; it was objected that this was nudum 
* 12 c | PT 
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pactum, the child not having been taken on his credit. But 


per Lord Mansfield, the defendant was under an obligation 
to provide for the child ; his bare approbation ſhould be con- 


ſtrued into a promiſe, and be ſufficient to bind him: ſo the 
_ plaintiff had a verdict, | > 


| Watſon v. 
Turner. | 
Bull. N. P. 147. 


*[ 96]: 


* 50 where a pauper being taken ill, an apothecary attended | 


her, without any previous order by the overſeers; but they 


afterwards promiſed to pay; this was adjudged not to be a 
nudum pattum, for the overſeers are bound to provide for the 


Woodford v. 

Deacon. 

Cro. Jac. 206. 

Cro. Jac. 213. 
S. P. 


8. Aſumgſit will not lie where the debt for which the 


action is brought is due by ſpecialty ;, for the ſpecialty ought 
to be declared on: therefore it is neceſſary always in the de- 
claration to ſet out for what cauſe the debt became due 


(29) or it will be a ſufficient reaſon to arreſt the judg- 
ment. 1 


Bulſtrode v. 
Gilborne. 
2 Stra. 1027» 


by the defendant in the o 


Therefore where by deed under hand and ſeal, the plaintiff 7 


had appointed the defendant his deputy, as. prothonotary 
to the palace court, and the defendant entered into articles to 


account : the plaintiff * afſumpſit for the ſums received 
ce, and the action was held not 


to lie: for the defendant being bound by deed, the plaintiff 
had a remedy againſt him of an higher nature; as here an 


White v. 
: Cuyter. 
6 T. Rep. 176. 


action of covenant, 


But where a party is indebted by ſimple contract, a ſurety 
entering into a deed to ſecure 1t does not deſtroy the nature 
of the original debt ; but the principal may be ſtill declared 
againſt in aſumpfit. . e | 


« However, though the cauſe of action may have ariſen 
ce under a decd, yet, if the party's remedy is not by means of 


„ the deed, this action will lie.“ 


Decker & Ux, 
v. Pope, 
coram Lord 
Mans field. 
Sitt. Trin. 1757. 
MSS. 
Touiſſant v. 
Martinnant. 
2 Term Rep. 
400. 


As where the ſurety paid the debt, for which he had 


joined another in a bond, it was adjudged that he could 
maintain af/umpfit for it againſt the principal, it being money 


paid to his uſe. 5 
But where the plaintiff joined the defendant as ſurety 


for payment of ſeveral ſums of money, but took a bond from 
| him for the amount of the ſums he was ſo engaged for, and 


which ſums he was afterward obliged to pay, and then brought 
aſſumpſit for them; the action was adjudged nat to lie; for 
having taken a bond, he had relied on that as his ſecurity, and 


not on the promiſe the law would otherwiſe raiſe in his 
| favour. | 


« In the laſt caſe, the plaintiff not having relied on the 


e promiſe raiſed by implication of law, could not recover; 


& but where the money to be paid does not ariſe under a 


« dced, but the mode of aſcertaining only is ſettled by the 


« deed; 
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"i deed; and chere is an expreſs W to pay the ſum ſo 


66 aſcertained, in ſuch caſe aſſumgſit will lie.” 


For where in caſe upon promiſes, the plaintiff and de- 
fendant had entered into articles of partnerſhip, which con- 
' tained à covenant to account at certain times, and this demand 
aroſe on the balance firuck, on ſuch account taking place, 


Moravia v. Levi, 


Sits M. 1786. 
2 Term Rep. 


af: 


which it was proved the defendant expreſsly promiſed to pay; 


it was objected that the action ſhould be covenant z but it 
was ruled by Buller, Juſtice, that the action well lay, as 
founded on the expreſs promiſe, 


And d fortiri where a like dale was rack on the 
_ diſſolution of a partnerſhip, and an account ſtated, con- 
taining that balance, and 4/% other articles not connected 
with it, and which account ſo ſtated the defendant promiſed 
to pay; it was held Oy by the SIR that this action lay 
for it. 


- So where chere is an 8 promiſe to account, "4s action 
will lie; but the plaintiff ſhall not in that action be allowed 
to go into the particulars of the account, but ſhall confine him. 
ſelf merely to the damage he has ſi Jlained Jrom not — 
according to promiſe. 


And therefore in afſumpſe t grounded on a promiſe to ac- 
count, miſapplication or breach of truſt muſt always be laid 
in the declaration; for if a man receives money to a ſp-cial 
purpoſe, it is not to be demanded as a duty until he has re- 
fuſed to apply it according to his truſt. 


. 


However, where a perſon gave a reſpondentia bond for 
a ſum of money, and bound himſelf by an indorſement on the 
bond, that in caſe the obligee choſe to aſſign the bond to any 
perſon, that he would pay the aſſignee the whole ſum with- 
out any deduction. This was adjudged to be an undertaking 
to any aſſignee to pay the money, and that indebitatus aſſumpſit 
would therefore lie for the money by the perſon to whom 


Foſter v. 

Alianſon. 

2 Term Rep. 

772. 1 
[97] 


Wilkin v. 
Wilkin. 
Salk. 9. 


Bull. N. P. ul 


Poulter v. 
Cor: wall. 
Salk. Q. 


Fenner v. 
Meares. 

2 Black. Rep. 
1269. 


the bond was aſſigned, as x founded on the IM and not on 


| the bond. 


9.0 Aſumpſit will ror He where the agreement in which 
ce it is founded has been obtained by coercion, or is a fraud 
cc on others.” | | 


For where in afſſump/it upon amiſs; the caſe was, that 
the defendant having become inſolvent, had by deed of 
truſt, dated the 26th of April 1787, afligned all his effects 
to truſtees for the benefit of his creditors, who were to ſign 
it by a given time; the plaintiffs refuſed to ſign the deed, 
unleſs their whole debt was ſecured to them; upon which an 
agreement was entered into by the plaintiffs and. the defend- 
ant, that the plaintiffs ſhould ſign the deed, and receive the 
dividends under it, and that for payment of the reſt, the de- 
fendant undertook to recommend cotton to the plaintiffs for 

| | H 4 | e 


Jackſon v. 
Lomas. 

4 Term Rep. 
166. 
Cockſhot v. 


Bennet, ante 3. 
A 
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fale, the profits of which ſhould in three years diſcharge the 


remainder of the debt; and in caſe of loſs or deficiency, 


the defendant was to make. it good. It then appeared that a 


| loſs had in fact happened on the ſale of the cottons ; for 


98 ] 


Foley, Randt. | edi 
compoſition for their debts, and execute a deed whereby 


6 Term Rep. 
246. 


which, and the original debt, this action was brought: it 
was reſolved, that the action would not lie; for it was in- 
tended by the creditors who had ſigned the deed, that on the 
defendant's aſſigning over all his property to his creditors, 
he ſhould become a free man; but the plaintiffs having 
executed the deed on a private agreement, ſecuring to them 
ſelves a further advantage, it was a coercion on the defend- 
ant himſelf, and a fraud on the other creditors, and ſo could 
not be ſupported. 


But where the creditors of an inſolvent agree to take a 


they are to receive payment of the compoſition by notes at 
different dates, if one creditor prevails on the inſolvent to 
give theſe n-tes either at a ſhorter date than thoſe given to 
others, or to procure a ſurety to join with him for this pay- 
ment, this is not a fraud, nor are the notes ſo given to him 


void in law; in as much as the debtor is not charged with 


the payment of any greater ſum than that reſerved by the 


compoſition deed; and the mode of payment only is 


Fmerſon v. 
Laſhley. 
2 H. Black. 248, 


Prown v. 
M<*<Kinally. 
Eſpin. N. P. C. 
279: 


altered. 


10. Aſumpſit will not lie in the courts above to recover the 


cos ordered to be paid by a rule of an inferior court; as 


here was the caſe. the coſts of a proceeding under an attach- 
ment in the mayor's court of London. 


11. © A4/umpfit will not lie to recover money which a 
e party has voluntarily paid, or in conſequence of an action 
& brought, though the demand was unlawful, and paid with 
«© a re{ervation of the party's right: as the party ſhould. 
« have reſiſted the payment : for to allow this would be to 
" multiply actions. 


As in this caſe, where the defendant had agreed to ſell 
the plaintiff all his old iron, except buſhel iron, which was of 
an inſerior quality, at 91. a ton: the iron he delivered was 
mixed i-on, and of an inferior quality; and on the plaintiff's 
objecting to this, the now defendant brought his action: 
the now plaintiff paid the full demand made on him, at the 
ſame time telling the defendant that he did it without preju- 
dice, and meant to bring an action to recover the overplus ſo 
paid. Lord Kenyon ſaid the action could not be maintained 
that to allow it would be to try every ſuch queſtion twice 
for the ſame legal ground that would entitle the plaintiff to 
recover in the preſent action, would have been a good de- 
fence to the action brought againſt him by the preſent de- 
fendant, at which time and in which manner he ſhould have 
proceeded ; and the plaintiff was nonſuited. | 

« Though 


. 
« Though where a party has paid money by compulſion, 
z or by taking undue advantage of his ſituation, in ſuch caſe 
ce the money may be recovered back.” Ante 4. 

But where money had been paid by the defendant in this 
action to avoid a diſtreſs made on his goods by plaintiff for 
rent which was not due, Lord Kenyon was of opinion, 'That 


Aſtley v. 
Rey no ds. 
2 Stra. 915. 


Knibbs v. Hall. 
Eſpin. N. P. C. 


ſuch could not be deemed a payment by compulſion ſo as to 


entitle the defendant to ſet it up as demand againſt the plain- 
tiff, who now ſued him on another account; for, that if the 


demand for rent was unlawful he ſhould have replevied his 


goods, but that this payment ſhould be deemed to be volun 
vary. | | | _ 


12. © Theſe are caſes in which, on account of the con- 
cc ſideration on which the action is founded being bid, the 


“ plaintiff cannot recover; but in thoſe caſes, if the h i 


&« has paid the money on ſuch conſideration, he hall not be al- 
e /oaved to recover it back.” „ | 

As where a lottery-office keeper paid money en an inſur- 
ance policy, which inſurance was againſt act of parliament. 
Having brought his action to recover it back, it was reſolved, 
that the inſurance being illegal, the Court would not affiſt 


| Browning v. 
Morris, 


Cowp. 790. 


him in the recovery of what he had voluntarily paid, and the 


defendant had judgment. ö 
So if a perſon pays a debt which has been barred by the 


ſtatute of limitations, or contracted during his infancy and 
not for neceſſaries, or to the extent of principal and intereſt 
on an uſurious contract, or money fairly loſt at play. In 


none of theſe caſes can the party recover it back; for it was 


paid through a motive of honour and honeſty, and the de- 
fendant might therefore retain it with a ſafe conſcience, and 
therefore the law will not compel him to refund it. 


« But where the money has been paid on an illegal con- 
& ſideration, that is to induce an illegal act, if the ſervice 
is not performed, the plaintiff ſhall recover back the 
« money.” | | | CC | 


As where a man gave money to a cuſtom-houſe officer to 
run goods, the goods were ſeized, and the perſon recovered 
back his money again. 0 

13. © Though the perſon who has received any money 
&« from another, may not be legally entitled to keep it, yet 
M it depends on a queſtion of right, which cannot be fairly and 


Per Lord Mans. 
field. c 
2 Burr. 11 12, 


Quot. Anon. 
1 Ld. Raymond, 
89. 


6 completely tried in this form of ation, but may in another; 


% afſumpſit cannot be maintained for it.“ 
a 5 IF 


As where the defendant had taken and impounded the 
Plaintiff's cattle as damage feaſant, the plaintiff claimed a 
right of common, but paid the money charged for the damage, 
and then brought aſſumpſit for money had and received, to 

1 . 8 5 recover 
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recover it back, for the purpoſe of trying the right; the 
action was adjudged not to lie; iſt, Becauſe that upon the 
general iſſue of non aſſiumpſit the defendant would not be ap- 
prized of the point to which to apply his defence; and 2dly, 
991 That the right would not be decided, for it would not appear 
| afterward on the face of the record. The action ſhould have 
been treſpaſs or replevin, in which the right would come in 
queſtion, and appear on the face of the record. 


: - 


Tower v. Wels. So where afſumpſit for money had and received, was 
coup. 89. brought to recover back twenty guineas, given as the diſter- 

| ence in the exchange of two horſes, of the plaintiff's and of the 
defendant's; the defendant had warranted his to be ſound, 

but it afterwards appeared to be unſound: on diſcoyering 

the unſoundneſs, the plaintiff ſent back the defendant's 

| Horſe, and demanded the twenty guineas; but the defend- - 

ant ſaid he had ſold him, and refuſed to take him, on which 

this action was brought, and was held not .to lie, for the 
ꝛbarranty was the point to be tried, which it could not be in 


38 * the ation in this form: that is an action for money had and 
— ; received, but the plaintiff might declare in aſſumpſit bs the 


expreſs warranty. 


Cages So it will not lie as for money had and received, to recover 
— whe flock in any of the public funds; for ſtock is not money, and 
Deviſme. the remedy ſhould be by bill in Chancery. This caſe was 
5 Burr: 2509 to recover back 500 J. India ſtock transferred to the de- 
684. 8. C. fendant by the bankrupt after an act of bankruptcy com- 

684. S. mays Y as 1 


— = So where the plaintiff, who was ſervant to the defendant, 
Megs. = 779. had found ſome bank notes, as he ſaid, in the defendant's 
_ cellar, he ſhewed them to the defendants, who ſaid they were 
not their property; but refuſing to deliver them up, the 
_ plaintiff brought afſumpft, for money had and received, againit 
the defendant; and Lord Mansfield held, that the action 
would not lie, it ſhould have been zrover for the notes. 


14. Theſe are the moſt material grounds of this action. 
It is however to be obſerved, that as this action is founded 
upon promiſes, it is enacted by the /ature of frauds, 29 Car. 2. 
c. 3. that no action can be maintained on a bare promiſe 
without a note in writing to prove it, in the n 
caſes: | 


x. © No executor ſhall be charged in any deficiency or | 
damage out of his own eſtate: 2. No perſon ſhall be 
© charged to anſwer for the debt or default of another per- 
* fon: 3. Nor any one be charged on any agreement in 
* conſideration of marriage: 4. Nor upon any agreement 
«& fos the ſale of lands, tenements, or hereditaments: 5. Nor 
upon any agreement whatever which is not to be carried 

into execution within a year from the making thereof, 


F 150 ] © unlels there be amemoraudum of the contract, agreement, 
| e e 


& or or undertaking, Gt by the parties or their agents pro- | 


« perly authoriſed.” 


Upon theſe clauſes in the —_—_ the following deciſions | 


have taken place. 
As to the firſt, I find 1 no determination. 


As to the ſecond, the rule is, 1.“ That if the defendant 
« comes only in aid of another who obtains the goods, ſo 
that there is a remedy againſt both, according to their 
« diſtinct engagements, that is a collateral undertaking, 
“ and void without a note in writing; but where the whole 
« credit is given to the defendant, ſo that the other is but as 
&« his ſervant, and there is no remedy againſt him, that 1s 
es not a collateral but an original undertaking ; in which caſe 
“a note in writing is not neceſſary.“ 


As where the plaintiff was leſſor to one e Taylor, who a 
him 45 J. for rent, Taylor aſſigned over all his effects for the 
benefit of his other creditors, who appointed the defendant 
as their broker to ſell the effects. He advertiſed a ſale, 
and on the morning of it the plaintiff came to make a di- 
ſtreſs; whereupon the defendant promiſed that if he would 
deſiſt from diſtraining, he would pay him the whole of 
the rent. For this rent the action was brought, and the 
defendant relied on the ſtatute of frauds as an undertaking 


for the debt of another, and no memorandum in writing. 


But it was adjudged that the plaintiff having a prior lien on 


Bourkermire v. 
Darnell. 

I Salk. 27. 
Buller N. P. 
280. 


Williams v. 


Leper. 
3 Burr. 1886. 


the goods in the hands of the defendant, that they were the 
fund charged, and to pay out of this fund was an original | 


undertaking by the defendant himſelf. 


. So where the plaintiff was a taylor, and being be to 
by one Fgſter to furniſh him ſome clothes, refuſed to deliver , 
them to Fer on his own credit, but it appeared in evidence 
that the clothes had been firſt ſent home to # o/ier, who not 
having paid for them as he promiſed, plaintiff prevailed on 


Croft v. Small- 


wood. 
Eſpin. N. C. 
121. 


him to let him have the clothes again, and that ſoon aſter 


defendant came to plaintiff's ſhop and ſaid, if plaintiff would 
let Foſter have the clothes he (defendant) would pay, and 
that ſome time after, being applied to.for payment, defend- 


ant ſaid it was not then convenient to him, but he would 


pay when a bill which he then had became due. The de- 
fendant's counſel inſiſted it was a caſe within this ſtatute, 
but Eyre, C. J. held it was not, and that the whole credit was, 


given to defendant. 


2. © But wherever the perſon undertaking is jointly. inte- 


« refied with others, though, they receive the benefit of his 
s undertaking, no note in writing is there neceſſary; for 


| * the undertaking ſhould be lh for the debt of another, _ 
* 


« which here i is, not the caſe,” 


- 
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Stephens v. 
Squire. 

5 Mod. 213. 
Comb. 362. ; 
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Rothery v. 
Currie. 
Trin. 21 G. 2. 
C. B. 
Buller N. P. 
282. 


Read v. Naſh, 
1 Wilf. 305. 


Fiſh v. Hutchin- 


ſon. | 


Watſon v. 
Turner & alt. 
Trin 7 G. 3. 
in Exchequer. 
Buller N. P. 
281. 
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As where an action was brought againſt the defendant and 
zavo others, for appearing for the plaintiff without a warrant, 
and the defendant promiſed that if the . plaintiff would not 
proſecute his action, he would pay him 101. and coſts. 
A note in writing in this caſe was held not to be neceſſary, 
it not being a promiſe ſolely for the debt of another, the defendant 
being himſelf originally liable (3 Burr. 1888. ); but per Holt, 
If A. ſays, do not procged againſt B. for a debt, and I will 
give you 10/., this would be within the ſtatute. 


3- © So it ſhould ſeem that a deb? ſhould be abſclutely due 
& to, or a demand exiſt by the perſon to whom the under- 
cc taking is made, to make a note in writing neceſſary. For 
« if the third perſon for whoſe benefit the undertaking was 
« given, was never himſelf liable, the undertaking ſhall be 


e (deemed an original one in the party who makes it, and no 
« note in writing be neceilary.” 


Therefore where, in conſideration that the plaintiff would 
not ſue A. B. for a debt which he owed him, the defendant 
promiſed to pay the money due, viz. 4/., in a week. This 
was adjudged to be clearly within the ſtatute, and void with- 
out a note in writing; for it was for the debt of another, 
and ſtill ſubſiſting, notwithſtanding the defendant's promiſe, 
and ſo was collateral. | | | 


But in this caſe, where the plaintiſf's teſtator had brought 
an action againſt one Fohnſon for an afſault, in conſideration 
that he would withdraw the record, and not proceed to 
trial, the defendant Najb promiſcd to pay him 50%. On 
action brought for this 50/., the defendant relied on the 
ſtatute of frauds ; but it was adjudged not to be within it; 
for Johnſon was net a debtor, the cauſe was not tried, there 
might have been a verdict for him, ſo that never being liable 
10 any certain debt, this was an original undertaking by the 
defendant, and not for the debt ot another, | 


This is confirmed by this caſe: for here an aCtion being 
brought by the plaintiff againſt one Vickers for a certain ſium 
of money, the defendant, in conſideration that the plaintiff 
would ſtay his action, undertook to pay the money; it was 
held clearly that there ſhould have been a note in writing; 
for the undertaking was for a /ub/eting debt of another. 


4. „So wherever a perſon is bound by law to do any act for 
* another, or to procure it to be done, if it is done, though awith- 
&« out the requeſt of ſuch perſon, a ſubſequent promiſe by him 
« to pay is good without a note in writing.“ | - 


As where a pauper was taken ill, and an apothecary ſent 
for without the knowledge of the overſeers of the poor, who 


attended and cured her, and after the cure the overſeers 
promiſed to pay him by parol. It was adjudged ſuſficient to 


charge 
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charge them ; for the overſeers are bound to provide for the 
care of the poor, and ſo ſhall be deemed. originally liable. 


5. However, it ſeems to be difficult to draw any general 
rule to decide in what caſes an undertaker for the debt of an- 
other ſhall be charged, and in what not; and it mult there- 
fore be left to the jury to decide to whom the original credit 

was given, for on that point all the caſes turn. 


But thus far it has been decided: 


„That if the perſon for whoſe uſe goods are farniſhed: is 
& Jiable at all, in ſuch caſe a note in writing is neceſlary to 
« charge the party who gives the undertaking to pay.” | 


For where the defendant applied to the plaintiff to ſerve 
one Coulthard, of Pomfret, with groceries; the plaintiff ſaid 
he did not know C oulthard, nor any perſon in that part of 
the world, upon which the defendant replied, © you know 
me, and Tll ſee you paid: the plaintiff ſaid then he would 
| ſerve him, and the defendant repeated the ſame words. 
oulthard ordered goods which were ſent, he was made 

debtor in the plaintiff's books, and they applied to him for 


payment; which not being paid, this action was brought 
againſt the defendant on his undertaking. The defendant 


relied on the ſtatute of frauds; for the plaintiff the diſtine- 


tion in ones v. Coper, Cowp. 227. was relied on, viz. That 
where the promiſe to pay for goods delivered to a third perſon 
dong made before the delivery, that it ſhould be deemed an 
original undertaking, and a note in writing not neceſſary ; 


but the Court over-ruled that diſtinction, and held, that if * 14 


the party receiving the goods was at all liable, a note in 
wrnng was neceflary. 


5. Where, to an action brought for e's furnithed to a 
third perſon, and the defendant pleaded a tender, Lord Kenyon 
ruled, that this was an admiſſion of the promiſe, and took 
the caſe out of the ſtatute of frauds. | 
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Buller N. p. 
281. 

L 102 J 
Matſon v. 
Wharam. 

2 Term Rep. 
80. | 

bl 
Middleton v. 
Brown. 


Peake's N. P. C. 
15. 


3d. The third caſe under the ſtatute requiring a note in 


writing is, © On agreements in conſideration of marriage.” 
As to which it has been ſettled : 


1. „ That promiſes to marry are not within the ſtatute. 
6 For the ſtatute relates only to promiſes or contracts in 


* conſideration of marriage, as to pay money, make a et- | 


« tlement,” Oc. 


As where a father wrote a letter, Ggnifyig his conſent 
| that his daughter ſhould marry T. E., and that he would 


give her 1500/. On a further treaty he receded from this 


propoſal; but ſometime afterward he declared that he would 
agree to what he had promiſed in his fiilt letter. It was 
adjudged that this laſt declaration had ſet up the firlt letter, 
and was a good . in writing under the ſtatute, 5 

: 80 


Cock v. Baker. 
1 Stra. 34. 


Bird v. Bloſſe. 
2 Vent. 361. 
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Lady Montacute So where the defendant before the marriage with the 
v. wr m2 þ plaintiff, promiſed her that ſhe ſhould enjoy all her own 
3 ce eltates to her ſeparate uſe, and writings were ordered to be 
xP.Wms. 618. drawn accordingly. After marriage the defendant promiſed 
buy letter as before. But upon a bill filed againſt him to 
compel a performance, he pleaded the ſtatute of frauds, and 
it was held to be'a good bar, as this was clearly an agree- 
ment in conſideration of marriage, and there was no note 
in writing before the marriage. 


2. © As to what ſhall be a / efficient igning within the 
& ſtatute, it was decided 1 in this caſe.” 


—_ Ve -— That where on a treaty of marriage between the plaintiff 
-# "689 and his wife before their marriage, the defendant, who was 


z Wil, 118. mother of the plaintiff's wife, promiſed to give her 1000 J., 
and accordingly articles were drawn, to which the plaintiff, 
his wife, and a truſtee were parties, for the purpoſe of ſet- 
tling the 1000/7, on the marriage: they were read over in the 

preſence of the mother, and executed in her preſence, and 
ſhe ſigned her name as a witneſs. This was _— to be a 
ſufficient ſigning of a note in writing within the ſtatute. 


4. The fourth caſe under the ſtatute requiring a note in 
writing is, „On ene For the fate of lands or any intereſt 

« in them.” 
Tu clauſe. is confined to the ſale of things real, as 
182. Jae” 4c the lands themſelves, and ſo does not extend to the ſale 
of timber growing on the land, which is a mere chattel, 


& and ſo may be ſold by parol.” 


Caſes under this head fall more properly to the jurifdic- 
tion of the court of Chancery, as they occur on the ground 
of a bill being filed to compel a ſale and complete a pur- 


chaſe. 
Clerk v. Wright. 1. In that court it has been held, That a letter from the 
5 92 ſeller of an eſtate mentioning his intention to ſell the eſtate, 
but not the terms, is not ſuch a note in writing as is required | 
0 by the ſtatute. | 
1 V- 2. Plaintiff agreed to ſell to the defendant an houſe for 
8 Wir 600 l., and by conſent an attorney drew a draft of a convey- 


1 P. Wms. 770. 
| ance, "which was ſent to defendant to peruſe ; he made ſe- 


veral alterations in it, and returned it to the plaintiff to get 

it engroſſed, and a time was appointed for executing it. 

Afterwards refuſing to perfect the conveyance and pay the 

money, the plaintiff filed his bill. When it was reſolved that 

f 104 ]J this was not ſuch a ſigning or memorandum in writing as 
wWoas good under the ſtatute. 


SC. | 3. But if the party on the faith of ſuch a ſale enters into 
poſſeſſion, and lays out money in improvements, a court of 
equity will order a ſpecific performance. 

5. The 


5 
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5. The Gfth caſe in which a note in Writing is required, 
is 2 agreements not to be perfor med within a year. 


As to this the rule is, “ That where the agreement de- 
& pends upon a contingency, and it does not appear but 
„„ the contingency will happen within the year; nor does it 
« appear from the agreement that it is to be performed after 
ec the year; there a note in writing is not neceſſary, becauſe 


« the contingency may happen within the year, and ſo the 


« agreement be performed within that time: but where it 


404 


3 Burr. 1281. 


«« appears from the whole tenor of the agreement, that it is 


( to be performed after the year, there an agreement in writ- 
« ing is Ry under the ſtatute.” | 


As where by parol the defendant's 4 promiſed the 


plaintiff, that if ſne would come to live with him as houſe- 
keeper, that he would give her 81. per annum, and leave her by 
bis will an annuity of 161. a year. She went and lived with 
him till his death; when he having failed to make for her 


the proviſion promiſed, ſhe brought her action againſt the 


executor; when it was ruled, on the defendant's pleading the 
ſtatute, that as this depended on a contingency (as the teſt- 
ator might have died within the year) no note in writing was 


Fenton v. 
Emblers. 

3 Burr. 1278. 
1 Black. Rep. 


3 53. S. C. 


required, and the plaintiff recovered the value of the annuity. 7 


| So where the promiſe was to pay one hundred pounds on 


the defendant's marriage, a note in writing was held not to 
be neceſſary, | 5 


So where it was to pay on the return of a fois: for both 
theſe contingencies might happen within the year, | 


I ſhall now, in purſuance of my * en proceed 


to the n 


* oF ASSUMPSIT WITH REFERENCE 10 
5 TI PERSON. 


This is in the caſe; 


' 1ſt, Of Perſons in general. 
2d, Of Factors. | 
3d, Of Agents or Receivers. 
4th, Of Maſters and Owners of Ships, 
Ft, Of Servants. 
6th, Of Partners. 
7th, Of Bankrupts. 
. 8th, Of Executors. 
_ 9th, Of Huſband and Wife. 
ioth, Of Churchwardens. 
zith, Officers of the Revenue. 3 
8 b Iſt, or 
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Jos 


ordan v. 
ordan: | 
Cro. Eliz, 369. 


Crow v. Rogers, 
2 Stra. 592. 


liable to pay the debt fo due by Hardy. It was refolved that | 


Bourne v. 
Maſon. 
1 Vent. 6. 
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Dutton v. Poole. 


1 Vent. 318. 


3555 
ir T. Jones 
103. 

Rook wood's 
caſe, Cro. Eliz. 
164. S. P. 


Pe 


ASSUMPSIT. 


rſt, | OF PERSONS IN GENERAL. 


r.. It is a general rule, that no perſon can maintain this 
& action on an agreement to which he is not a party; for in 
& ſuch caſe there can be no contract expreſs or implied.” 


Therefore where one Hardy being indebted to the plaintiff, 
the defendant undertook to pay Hardy's debt to the plaintiff, 
provided Hardy would aſſign to the defendant an intereſt ' 
which he had in a certain houſe, and the plaintiff avers that 
Hardy was ready to aſſign, whereby the defendant became 


the plaintiff could not maintain this action againſt the de- 
fendant, he being a ſtranger to the conſideration; as the 
agreement was between Hardy and the defendant, and no 


contract ſubſiſted between the defendant and him. 


So where one Parrie was indebted both to the plaintiff 
and the defendant, and a ſtranger was indebted to Parrie; 
the defendant undertook to pay Parrie's debt to the plain- 
tiff, on condition that Parrie would ſuffer him to ſue the 
ſtranger : he did ſo ſue the ſtranger, and recovered; and then 
the plaintiff ſued him and had judgment, which was arreſted: 
for the plaintiff was a ſtranger to the conſideration. | 


However, where the conſideration is a proviſion Hr, or 
« fo enure to the advantage of a child, this rule has admitted | 


«© of exceptions.” 


For where the r father, who was alſo father to 
the plaintiff's wife, was about to cut down 10001. worth of 
timber off an eſtate which was to deſcend to the defendant 
as a- portion for the daughter: the defendant then promiſed 
his father that he would pay 1000/7. to his ſiſter provided the 
father would not fell the timber. In an action brought by 
the daughter's huſband for this ſum after the father's death, 

the plaintiff had a verdict. It was moved in arreſt of judg- 
ment, that the action could only have been brought by the 
father, or his executors, as party to the agreement, and not 
by the daughter, who was a ſtranger to it: but it was ad- 
judged, that it being a proviſion for and a kind of debt, to 
the daughter, that /e ſhould maintain this action though a 
mere ſtranger cquld not. 


And a till ſtronger caſe was cited in the caſe from Vent. 
6. above: Where a phyſician was promiſed a ſum of money 
for himſelf, and another for his daughter, provided he per- 
formed a certain cure: it was held, that the nearneſs of re- 
lation gave the daughter the benefit of the conſideration per- 
formed by her father ; and that he might maintain m it 
for the money, | 


7 


5 ML 'And 


* 


* 
© 
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et And upon this ground it ſhould ſeem, that in e, | 


© upon promiſes, generat declarations are not ſufhcient; 
ce they ſhould be made 7o the perſon who brings the action.“ 


For where upon a diſcourſe between the father of A. and 
B. in relation to a marriage between A. and the daughter of 
B. B. ſaid, that he would give one hundred pounds zo who- 


ever would marry his daughter with his conſent. A. did marry 


her with his conſent, and brought his action for the money: 


when it was adjudged, that it would not lie on thoſe general 
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declarations, as they amounted not to a promiſe to the plain- 


tiff himſelf; though this would now be clearly bad on the 


ſtatute of frauds. 
2. In the caſe of 


| : FACTORS. - 15 
1. If a factor ſells the goods of a perſon beyond ſea, he 
may maintain an action in his own name for the price for 
the promiſe ſhall be preſumed to be made to him: and ſo if 
he buys goods, the ſeller may have an action againſt him, for 
the credit ſhall be preſumed to be given to him : and parti- 
cularly becauſe it is for the benefit of trade. - | 


This ſeems clearly to be the caſe where there is no inter- 
_ poſition of the owner of the goods ſold, as to whom, it 
ſeems, „ That the factor's ſale creates a contract between 
„ the buyer and the owner of the goods; and therefore if 


L 107 J 
Gonzalez v. 
Sladen. 

Trin. 1 Ann. 
Salk, MSS. 
Bull. N. P. 130, 


Bull. N. P. 130. 
2 Stra. 11832. 


cc the factor ſells for payment at a future day, if the owner | 


gives notice to the buyer to pay him, and not the factor, 


« the buyer is not juſtified in paying the factor.“ This was 
the doctrine delivered by the chief juſtice in the caſe of A.. 
dierton and Schrimſbire following: but the jury found againſt 
his direction: their verdict was to the following effect: 


That where, by the uſage of trade, the factor ſells the 
goods ar his own riſk; that is, at all events anſwerable to 
the owner; in ſuch caſe the owner cannot arreſt the money 
due on the ſale of his goods in the hands of the buyer : for 


Schrimſhire vs 


Alderion. 
2 Stra. 1182. 


the factor, not the buyer, is debtor to the owner of the 


goods. 


But that caſe ſeems now not to be law; for in this caſe, the 
doctrine before laid down by the chief juſtice in Alderion v. 
Schrimſbire, was recognized and admitted. The cafe was 
this: In the month of June 1783, a cargo of wheat was 
conſigned to the plaintiffs from Offend, and they employed 


one Farrer as their factor to ſell it. It was proved, that the 


factors in this trade have a del credere commiſſion beſide fac- 
torage, and never, except in caſe of the failure of the factor, 
make the purchaſers names known to the owners. On the 
gth of June, Farrer ſold twb hundred quarters of this wheat 
to the defendant. On the _ of June, Farrer hinded over 
. 8 ; 5 e | to 


Eſcot v. 

Mil Ward. 
Sittings after 
Mic. 24 G. 3. 
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1 to the plaintiffs the wheat then remaining in his hands, and 


the names of thoſe who had purchaſed the reſt ; and among 
others that of the defendant Milward. On the 20th of the 


ſame month Farrer ſtopt payment, and compounded with 
his creditors, who executed to him a deed to that purpoſe. 


On the 21ſt of June, the plaintiffs delivered to the defendant 
a A bill of parcels of the wheat ſold by Farrer, and demanded 
payment by his acceptance of a bill to the amount at a month's 


Les J 


date. The defendant refuſed, and inſiſted that he had a 
right to ſet it off againſt a debt due by Farrer to him. The 
plaintiffs brought this action; and the doctrine of the chief 
Juſtice in Schrimſbire v. Alderton was laid down to the jury 
by Juſtice Buller as the clear law on the ſubject; and the jury 


found accordingly for the plaintiffs. | 


c But the doctrine of this caſe only applies where nothing 
cc i due to the factor himſelf: for he has a lien upon the mo- 


etc ney in the hands of the buyer for any monies due, or for 
t any engagement he enters into on account of the principal: 


ec for he may bring an action for the price againſt the buyer; 


ec and it would be no defence for Him to ſay, that the prin- 


Drinkwater v. 
Goodwin. 
Cowp. 251, 


D 


Walker v. 
Birch. 
6 T. Rep. 258. 


Anon, 

Caſ. K. B. 514. 
Per Holt, Ch. 
Juſt. 


« cipal (the owner of the goods) was indebted to him (the 
cc buyer) to the amount of them: for the factor has a prior 
« right. | 2 . 5 


This was the law as held by Lord Mansfield in the fol- 
lowing caſe: In aſſumpſit for goods ſold and delivered by the 
plaintiffs as aſſignèes of one Dowding, a bankrupt, It ap- 
peared that Dozwding was a clothier, and employed one 7ef- 
feries as his factor, who ſold to the defendant Goodwin the 
cloths in queſtion, marked J. Dowding, before the act of 
bankruptcy. Goodwin knew Fefferies to have ſold the goods as 
factor, and he had notice from the aſſignees not to pay of Tries p 
notwithſtanding which he did pay him, and this acti | 


ion W 
now brought to make him pay the value again to the A- 
fignees. It appeared in evidence, that Dowding wanting 
money to buy cloths, that Jeferies had joined him in bonds 
for the purpoſe of raiſing it, n the ſecurity of the cloth being 
ſent to him, It was adjudged by the Court that Jefferies had 
a lien upon the cloth and the money in the hands of the 
buyer, on account of the money ſo raiſed ( Fefferies having 
paid the amount of the bonds); and that therefore the plain- 
tiffs could not recover. | . 

But where goods are depoſited in the hands of a factor 
for a particular purpeſe, and he promiſes to be accountable; in 
ſuch caſe he cannot claim a lien for the balance of his ge- 
neral account. | | . 

2. Every factor ought to ſell for ready money, unleſs the 
uſage of trade is otherwiſe; and if he /ell upon truſt, without 
ſage to warrant him, he alone is chargeable in caſe of a toſs: 


but if the uſage be to give credit, then in caſe he ſells to 2 


perſon 


— 


| 2 
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perſon in good credit, if ſuch perſon fails, the factor is diſ- 

charged: but it is otherwiſe, though the uſage to ſell is ſo, 


if he ſells to a perſon notoriouſly difcredited at the time of 


the ſale: for then in caſe of a loſs he is liable; and ſo he 
ſhould fell in market overt, or there is no change of pro- 
perty. | | 5 e 555 
3. As a factor has a lien upon goods conſigned to him for 
his own demands; and as alſo, if goods conſigned to him as 
factor remain in ſpecie, they are not ſubject to this bank- 
ruptcy : ſo where bills have been remitted to a factor for a 
| ſpecial purpoſe, if not diſpoſed of or paid away at the time 
of his bankruptcy, they ſhall {till be conſidered as belonging 
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Zinck v. 
Waller. 

2 lack. Rep. 
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to the principal, and be recovered in this action; but ſub- 


ject, however, to any lien the factor himſelf may have on 


2. The next is the cafe of 


AGENTS OR RECEIVERS, 

1. An action ſor money had and received will not lie 
againſt a known agent, or receiver, for money paid volun- 
tarily to ſuch agent for the uſe of the principal, unleſs he had 
paid it over after notice not to do it: for it would be unjuſt 


to ſuffer ſuch an action to proceed, and to leave him to be 


defended or deſerted as the principal thought fit; and eſpe- 
_ cially if the action is brought for the purpoſe of trying any 
right of the principal. © 5 | 
For where a man receives money for another as his agent, 
under a pretence of right (ex gr. for tithe), the Court will 
not ſuffer the principal's right to be tried in an action againſt 
the agent, if the defendant can ſhew the leaſt colour of right 


Sadler v. Evans. 
4 Burr, 1983. 


Staplefleld 

v. Yewd. 
Trin. 27 G. 4. 
Per Lee, C. J. 
Bull. N. P. 133. 


in his principal: as in this caſe, by having been ſome time in 


poſſeſſion. | | 
2. So where money has been paid to an agent or receiver 
by miflake, he ſhall not be liable to refund it if he has paid it 
over to his principal ; for he thould not ſuffer for another's 
| miſtake, but the payer ſhould reſort to the principal him- 
" ſelf: but if he has not paid it over to his principal, but has 
it in his hands, or only given credit for it to his principal in his 


Puller v. 
Harriſon. 
Cowp. 563, 


| books, or on an account betaveen them; in theſe cafes he ſhall _ 
be perſonally liable, though not paid over: but if any new. 


credit had been given to the principal by the agent on re- 
ceiving the money, it would be proper evidence to leave to 
the jury, Whether the agent might not, or had not received 
any prejudice thereby ? and ſo vary the caſe, I 


3. But as to how far the principal ſhall be bound by 


« the act of his agent, a diſtinction is to be obſerved between 


e A general and a particular agent. Rs 


12 g A general 
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Per cue. 3 Term | 
though he exceeds his authority; as if a ſtable-keeper having 


Rep. 763. 


L110 J 
S. P. Eaſt-India 
Company v. 
Henſley. 
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A general agent ſhall bind his principal by all his act, even 


an horſe to ſell, directs his ſervant not to warrant him, not- 
withſtanding which he does, the maſter will nevertheleſs be 


liable on the warranty, becauſe the ſervant was acting 


within the ſcope of his authority; and the public cannot be 


ſuppoſed to be cognizant of any private converſation between 


the maſtcr and the ſervant : but where a perſon is made a 


particular agent, and under a circumſcribed authority; there 


he can only bind his principal as far as he as within his au- 
thority, for to bind the principal to all ſuch unauthorized | 


_ engagements, would be to enable one man to bind another 


againſt his will. ä 


2. The next is the 1 of 


MASTERS AND OWNERS OF SHIPS. 

Theſe are liable to this action. 1. For general charges 

againſt the ſhip. 2. For repairs. 3. For ſeamen's wages. 
1. As to general Charges againſt the Ship, 


1. © The maſter of a ſhip may bind his owners to any 


* contract which is for The benefit of the Ship.” | 


Yates v Hall. 
1 T. Rep. 73. 


As where the ſhip was captured and ranſomed, and the 


| maſter prevailed on one of the ſeamen to become an hoſtage, 
and promiſed him the wages he then had (47, a month) 


for the time he ſhould remain with the enemy till the ranſom 
was paid, to which the plaintiff agreed, and in conſequence 
remained a priſoner from May 1780 to Augu/t 1783. The 


owners diſputed the payment of the ranſom-bill, as being 


more than the value of the ſhip and cargo, which occaſioned 
a ſuit in the admiralty : in conſequence of which the ranſom-{ 
bill was ſet aſide, and the net proceeds of the ſhip and 


cargo paid to the captors. It was contended for the de- 
fendant, that the captain had exceeded his authority, and 
had no right to bind the owners beyond the valse of the 


| ſhip; but this being done for the ſuppoſed benefit of the ſhip, 


by a perſon having power to bind them, was adjudged to 


charge the owners: and the ſailor recovered for the whole 


Sutton? 
Mitchel. 
1 J. Rep. x 


time he was in the cuſtody of the enemy. 


2. It id enacted by ſtat. 7 G. 2. 15. & That no perſons 
ec who are or ſhall be owners of ſhips ſhall be liable for any 
cc Joſs or damage, by reaſon of any embezzlement of, ſe- 
t“ creting or making away with (by the maſter or mariners) 
« any gold, ſilver, jewels, or merchandize or other goods 
« which ſhall be ſhipped, taken in, or put on board any 
ec veſſel beyond the value of the ſhip and freight.” | | 


Under this ſtatute it was decided, That where a large 
quantity of dollars had been ſhipped on board the ſhip Elbe, 
| | from 
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Gli London to Hamburgh ; and while the ſhip lay at anchor 


in the Thames ſhe was boarded by a number of freſh-water 
pirates, who robbed her of the dollars; that, as the object 
of the ſtatute was to protect the owners from all treachery of 
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the maſter and mariners, and at the ſame time to ſubject 


them as far as they truſted the maſter and mariners; that it 


was neceſſary to prove the colluſion or aſſiſtance of either 


the maſter or mariners; therefore, in this caſe, it being 
proved, That one of the ſailors had given information to the 


robbers when the dollars were brought aboard, and got 


ſhare of them, that that ſatisfied the ſtatute : and the 
plaintiff had 8 only to the amount 08 the op and 
freight. 


3. © And for ſuch general charges ee the ſhip, the 
c owners are ſpecifically liable.” 


For where the defendant was ſole owner of a \ his: and 
he let to Fletcher for a voyage at a certain ſums and Fletcher was 
to have the benefit of carrying the goods. The plaintiff had 

ſhipped a quantity of moidores, and the bills of lading were 
ſigned by the captain; the moidores being loſt, an action 
was brought againit the defendant as owner to charge him 
under the ſtat. 7 G. 2. to the amount of the ſhip and freight. 
For the defendant it was inſiſted, That Pletcher was owner 
to this purpoſe, and that he ſhould be ſued : but it appear- 
ing that the defendant had covenanted for the condition of 
the ſhip and behavięur of the maſter, it was ruled, that he 


Wo.as liable, for Fletcher had only the uſe, but he had the 


ownerſhip, and that the freight he had from Fleicher was 
ſufficient to charge bim. 


2. As to 13 done to the Hip. 


1. it they are done at home, there is no lien on the ſhip 
itſelf, but the owners mult be perſonally ſued : but if the 
repairs are done abroad, by the maritime law the maſter may 
hypothecate the ſhip's bottom, 


2. The perſon who repairs a ſhip 1 his eleQion either 
to ſue the maſter who employs him, or the owners ; but if he 
undertakes it on a ſpecial promiſe from either, the other i is 
| diſcharged. 


„ But where no ſuch agreement appears, both are ſub- 
* jet: and no private agreement between the maſter and 


85 3 ſhall deprive a perſon who has a charge ID the 
© ſhip for repairs, from ſuing either party. 


For where the owners of a ſhip /eaſed her for years to the 


maſtex, under covenants, giving him the ſole diſpoſal of her, 
for his own ſole benefit, he undertaking to keep her in repair 


during the term, the owners were notwithſtanding held to be 


* * Tepairs done to the ſhip during the term, and ne- 


13 f | ceſſaries 


Pariſh v. 
Crawford. 
2 Stra. 1251, 


— 


Watkinſon v. 
Barnardiſton. 
2 P. Wms. 367. 


Garnham v. 
Bennett. 
2 Stra. 816. 


Rich v. Coe. 
Cow p. 636. 
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| ceffaries* furniſhed to her, by order of the maſter, though | 
they were unknown at the time to the plaintiff who furniſhed 


them: but if the plaintiff had had notice of the contract be- 
tween the maſter and owners, it might be a "young to ab- 


> | ſolve the owners. | 
cCowp. 639. © The owners therefore are generally liable; - but the 
. ©, maſter only on his contract, and no further.” | 
ö He therefore is not liable to be ſued for neceſſaries * 
Davis. niſhed to the ſhip before the time he became maſter of her: for 


1 T. Rep. 108. there there is no contract. 


“So in order to ſubject a perſon as owner, he muſt be 
c abſolute owner, and in poſſeſſion.” | 


lackſon 6 For where the plaintiff was a ropemaker, and ſupplied the 


Vergon. ſhip Three Sifters with cordage and ſtores on the 7th of 


. t e. 1787, and 22d July and iſt of Aug 1788, by the order 
Sone Palmer, the 6wner, without knowledge of the defend- 
ant. On the 6th of Feb. 1787, Palmer gave a bond to the 
| defendant for 3000 J., and on the ſame day executed a deed, 4 
aſſigning the ſhip to the defendant abſolutely, with a power f 
| ſelling her at any time for payment of the money, but with 
| a covenant to re-convey on payment of the money 1-nt, but 
that not to interfere with the power of ſale before given. 
On the th of Aug. the defendant took poſſeſſion: on the 22d he 
| fold her with an indemnity to the purthafer, againſt all de- 
mands up to that time; and this action was for the goods 
furniſhed at the times above mentioned, by order of Palmer, 
When it was reſolved, That this was a conveyance in the na- 
ture of a mortgage; that Paliner was the owner until the de- 
Fendant took paſſeſſon; and that the defendant was therefore 
not liable until he took Poſſeſſion: and the gefendam there- 
fore had judgment. 


3- © And ſo much is the intereſt of the 3 89 04 5 
& only as that of a ſervant, and the- whole property 3 in tho 
« owners.” 


grevenſon v. That where. a cultomhouſe othcer had exacted 8 

Mortimer. fees from the maſter of a veſſel; an action for money had 

Cowp. 805: and received was adjudged to lie . the officer at the 
ſuit of the owrers. | 


4. The owners may maintain afumpſit for the freight, 
« but a mortgagee of the ſhip cannot antil he has taken mou | 
«e ſeſhon under the mortgage.” 


Chinnery v. For where the owner had a the ſhip in "Si, 1783, 
Blackburn. to the plaint: if, but the owner having victualled and manned 
1 1 hep. the ſhip on a voyage to the Weſt Indies and home, at his own 
115. riſk and expence, had conſigned her to the houſe of Dunlop, 
C 113 ] in London, with orders to ſell her. She diſcharged all her 
cargo on the 27th of September ; ne en N08 29th the plainti 4 
1 Z00k 


5 


: AsSUN STT. 


not maintain this action. 


or” 


4. In the Caſe of Seamen's I ages. 


1. © Freight is the mother of wages; therefore in caſe a 


e Joſs happens to the ſhip, no wages are recoverable ; that 
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tool poſſeſſion of ber under his mortgage deed, and brought the 
| preſent action for freight due by the defendant on her voyage 
from the We/t Indies ; when it was reſolved, That the defend= 
ant's contract being with the mortgagor ; that the mortgagee 
never having taken poſſeſſion till after all the carg was ]’ 
charged, nor executed any act of ownerſhip whatever, he could 


t is, the whole voyage muſt be performed, or the ſailors 
e ſhall not be entitled to any wages, for the ſhip is only en- 


44 titled to freight on delivery of the cargo.” 


Therefore where the plaintiff was engaged as a ſailor on a 
voyage from Barnſtaple to Newfoundland, and from thence to 
Portugal or Spain, taking in a cargo of fiſh at Newfoundland, 


| | | foundland ; it was contended, that there were two diſtinct 


voyages, one to Newfoundland, the other from that to Spain; 


and that therefore the ſailors were entitled to wages for the 
voyage to Newfoundland, But it was reſolved, that the voy- 


age was entire; Newfoundland being the place of lading, and 


to freight, and therefore in this caſe that no wages were due, 


the ſhip being taken before ſhe had reached the diſcharging 
port. . . 


and the ſhip was taken ſoon after ſhe had failed from New- 


| Spain of delivery of the cargo, when only the ſhip is entitled 


% And on this ground, where no freight is earning by 


the ſhip, the mariners have no title to wages.” 


Therefore while a pip is lading or unlading, the ſailors are 
not entitled to wages, unleſs there is a ſpecial agreement to 


that effect, to allow wages during that time; in which caſe 
it ſhall be good. e | 2 


Z. «And the caſe is the ſame of Letters of Marque or 


( Prjvateers for the voyage or cruize muſt be performed, 
“ or no wages are due to the mariners: neither ſhall it 


« give the officer or mariners any claim, that they were 
cc abſent from the ſhip by the owners direction, when ſhe was 


44 _ for they muſt ſtill be conſidered as belonging to the 
ſhip” Oy — 1 | 
| Therefore where the plaintiff had engaged on board a 


Letter of Marque on a cruize, at the rate of 5 /. per month, 


and a ſhare of the prize-money ; they took a prize, and the 
_ Plaintiff was put on board her as prize-maſter, and got ſafe 


to England; but the ſhip was afterwards taken on her croize : 


it was contended for the plaintiff, that he had not deſerted 
the ſhip, but had been * by the owners, that he was 


4 | 1 therefore 


Campion v. 
Nicholas. 
I Stra. 405. 


Abernethy v. 


Hall v, Eden. 
E. 25 G. 3. G 
B. R. MSS, 


asser. 


refine; entitled to wages, as being employed i in their ſer- | 


vice till the ſhip returned to England : but it was adjudged, 
that though he was entitled to a ſhare of the prize-money, 


yet that he had no claim to wages, on account of the cap- 
iheſhiprtrtt W 


But where the plaintiff was a ſailor, and had engaged to 


ſerve on board a privateer by articles, in writing, under 


which he was to have no wages, but a ſhare in the prize- 
money; and it was further agreed, © That all perſons ſerv- 
ing on board the privateer were to continue on board fix 
months (the time of being in harbour not to be included) 
upon pain of forfeiture of all ſhare of the prize-money.” 

Before the fix months expired the plaintiff was preſſed, and put 


on board a King's ſhip ; and during the time he was on board, 


« prize awas taken by the.privateer. It was adjudged, that the 
Plaintiff having been diſabled by inevitable neceſſity, and em- 


1 ployed in m meritorious ſervice, that he ſhould not forfeit his | 


| Chandler V. 
Greives. 

2 F. Black. 606. 
in not. 


- Grinar v. 
Meyer. 
2H. Black. 603. 


F. N. B. 
f Ward V. E vans. 
Salk. 442. 


Poel in v. 
PFawley. 

1 Black. Rep. 
670. 


Macbeath Vs 
Hal imand. 
1 T. Rep. 1 82. 


claim to his ſhare of the prize- money. 


Where a ſeaman is diſabled in the courſe of his duty, 
as by an accident happening to him on board the ſhip, in 
conſequence of which he is prevented from doing his duty, 
for part of the voyage, he is nevertheleſs entitled to recover 
his wages for the whole of the voyage. 


4. Where foreign ſeamen bound themſelves, by articles 
entered into at a foreign port, not to inſtitute any ſuit in a 
foreign country, but to \ abide by the maritime laws of their 
own country ; it was adjudged, that it barred them from 


ſuing here. 


5. The next caſe of contrats I hal conſider, are thoſe 
made by | 


SERVAN TS. 


1. A man ſhall be bound by the contracts made by his 
ſervant, ar far as he gives him authority to buy and ſell for 
him; but his act ſhall not bind the maſter, unleſs he acts 


] within his authority. 


2. © Where credit is given to a ſerranit on account of his 


'& maſter or employer, he is not perſonally liable.“ 


Therefore where the action was aſſump/it againſt the ow 


veyor of a turnpike road, by a farmer employed by order of 


the commiſſioners to repair the road: it was ruled, That 
the contract was made, not with the ſurveyor perſonally, | 


but with the commiſſioners ; and that the ' furveyor was 
but as their ſervant, and therctore was not . perſonally 
liable. $ 


So where the 1 was governor of Quebec, and in 


ef — Wb for ſtores * government ich 
8 „ Wie 
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Fuhich were furniſhed by the plaintiff: it was adjudged, that 
the credit being given to government only through the defend- 
ant, as a ſervant to government; that he was not perſonally 
liable to an action for their amount. wy; 


280 where the defendant was commander of a King's ſhip, 

and by deed covenanted with the plaintiff, on account of the 
King, to pay the plaintiff a certain ſum for freight : it was 
_ adjudged, That the deed having been entered into by him 


Unwin v. 
Wolſeley. 
1 T. Rep. 674- 


[115 J 


zs a ſervant of government, and on their account, could not 


bind him perſonally. | | 

3. If a maſter once ſends his ſervant to get goods for him 
on truſt, for which the maſter afterwards pays; if the ſer- 
_ vant afterwards fraudulently takes up goods from the ſame 
perſon, which he converts to his own uſe, the maſter is 
liable: for, by paying the firſt debt, he gave the ſervant a 
credit, and ought to be charged. OE 


e But if the maſter never had any previous dealing with 


cc a tradeſmau, but the tradeſman's dealings have all been 


Hazard vs 
Treadwell. 
1 Stra. 505. 


“ with the ſervant, whom the maſter has regularly paid; 


in that caſe the maſter ſhall not be charged.“ 


As here, where the action was for oats and hay furniſhed 
to the defendant's horſes; but the plaintiff had had no dealings 
with the maſter, but with the coachman to whom the maſter 
gave money for the purpoſe monthly : the plaintiff never ap- 
plied to the defendant (the maſter) during the time, and the 
demand was of a year's ſtanding: it was ruled, that the 
maſter was not liable to the demand. fe 


6. The next caſe I ſhall conſider, is that of o 


PARTNERS. 


T. © To make a perſon liable as a partner, there muſt be 
« an agreement between him and the oſtenſible perſon 10 
Hare in all riſks of profit or loſs, or he muſt have permitted 
< the other to uſe his credit, and to hold him out as jointly 
c liable with himſelf.” IN ee 5 


Therefore where in an action for money lent, the caſe 


was, That the defendants had employed one Contencin, who 


Was a tea broker, and as ſuch was employed by ſeveral perſons to 
purchaſe a lot of tea at the India ſales, of which each had ſepa- 


rate ſhares, the lot being too large for one dealer. At the 
time of the ſale the company give a warrant to deliver the 


Kendal! Vs 
Andrews. 

Sitt. Eaſt. Term 
28 Geo. Jo B. R. 
Fry v. Robinſon, 
Sitt. Trin. 

31 Geo. 3. 

Per Ld. Kenyon. 
S. P. 


Ho re v Dawes. 
Dougl. 356. 


tea, and payment is made to the company on theſe warrants, 
at three different payments; theſe warrants are often 


pledged, and money raiſed on them, generally much leſs 


than the value of the lot for which the warrant is given. In 


the preſent caſe, the plaintiffs were bankers, and had ad- 
vanced money to Contencin on his note, and on the tea- 


warrant, 
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warrant, under which the defendants were joint purchaſers, 
By the fall of tea, the value of the warrant became of leſs 
value than the money advanced, and Contencin having be- 
come a bankrupt, the plaintiff brought this action againſt 
the defendants, in order to charge them as dormant part- 
ners; but it was reſolved, That in this caſe there was no 


_ partnerſhip, no agreement among the parties to advance 


money for each other as to ſhare in profit or loſs ; it was 
merely an undertaking to the broker by each purchaſer for a 


particular quantity: ſo the defendant had judgment. 


« And it ſeems to be neceſſary, in order to charge a 


cc perſon as partner on the ground of ſharing in profit and 
« loſs, to ſhew they were concerned not only in the joint 


.. «purchaſe, but in the joint /ale ; that is, that their intereſt 


Coope & alt. 
v. Eyre & alt. 
H. Bl. Rep. 37. 


De Berkom v. 
Smith & alt. 


2 Fſpin.Caſ. N. P. 


1. 


Grace v. Smith. 


2 bl. Rep. 998. 


« ſhould continue joint till the time of the ſale, when the 
« profit and loſs would be aſcertained.” _ „ 


For where the plaintiffs were proprietors of a Greenland 
ſhip, and ſold a quantity of oil to the defendants, but Eyre 
only was the oſtenſible buyer, and the others were to ſhare his 
purchaſe at the ſame rate he paid for it. They had purchaſed 
quantities of oil from other perſons, on which occaſion the 
defendants had come forward and declared, that they had 


a joint concern with Eyre, but there were no declarations of 


that ſort made to the plaintiffs ; it was proved that the de- 
fendants were to have different ſhares of the purchaſe ; but 


there was no proof of any future joint concern in the fale, 


It was reſolved, 'That there was no evidence to make them 
partners, their ſubſequent intereſt being diſtin, and no inter- 
ference with each other's future diſpoſition of the goeds, or the profit 
or loſs ariſing from the ſale of them. | 55 


But where a perſon repreſents himſelf as a partner, and by 
that means gets credit for goods for the other, though in fact 
he is not ſo ; yet both ſhall be liable; for having pledged his 
own credit in aid of the other, he ſhall be liabe. 


2. © It is effential therefore to make a perſon ſubject as 
et a partner, that he is interefled in the profits ; that is, that 
« the advantage he derives from the trade is caſual, as 
« depending on theſe profits; for if it is certain and defined, 
© he is not a partner.“ „ 5 
As here, where the defendant had been partner with 
one Robinſon, but the partnerſhip being diſſolved, the de- 
fendant agreed to let a ſum of 4000 J. remain in Robinſon's 
hands at legal interst for ſeven years, and to receive beſide an 
ennuity 300 l. per ann. for the ſame time; all of which 
was ſecured by Robinſon's bond, It. was held that this 
ſhould not make the defendant a partner, and ſubject to 
Robinſon's contracts; for he had no concern with the buſi- 
neſs, and the annuity and intereſt was certain and independent 

of the profits. | | | ES 2 
ut 


of | 
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But where the defendant in this action had been partner Bloxham v. Fel. 
with one Brooke, and they agreed to ſeparate, and Brooke — — = 
agreed to give him his bond for 2485 J. with * intereſt, which quot. 44 2 


ſüuqm had been brought by the defendant into trade, and an Rep. 999. 


a a partner, 


annuity of 200 /. for ſeven years, if Brooke: ſo long hved, as *[ 117 J 
in lieu of the profits of the trade; and the defendant had at 4 a 

all times liberty to inſpe&t Brooke's books. The defendant 2 H. Black. 236. 
was adjudged to be a partner and liable; for the charge had 8. F. 
reference to the profits, it was caſual as depending on 
Broole's life, and his right to inſpect the books was that of 


3. It ſhould ſeem, that if money is lent or intruſted to 
. one partner, and he brings it into the partnerſhip trade, 

e with the knowledge of the other partners, that all are 

„„ J i 

For where Robert and Themas Fameſon being partners, and Smith v. 
Robert being choſen a co- aſſignee to a bankrupt eſtate of Lewis . Aer. Fn 
and Potter, and in that capacity became poſſeſſed of 25800. N | 
part of that eſtate : this ſum he brought into the partnerſhip 
trade with the privity and conſent of Thomas Fameſon, and 
they divided the profits on the joint fund; but it did nor 
appear, that the other aſſignees of Lewis and Potter knew 


— 


that the money was ſo uſed or applied. In December 1792, 


the partnerſhip between Robert and Thomas Fameſon was diſ- 
ſolved, and effects were left in Robert's hands, who conti- 
nued the buſineſs, ſufficient to pay that ſum, as well as all 
other demands againſt the partnerſhip eſtate; and Robert 
took on himſelf the partnerſhip debts. In March 1793, 
Robert committed an act of bankruptcy, and then a joint 
commiſſion was taken our againſt both partners. 'The Court 
were of opinion, that, notwithſtanding theſe tranſactions, 
Thomas Fameſon was not diſcharged, but liable for the money 
ſo brought into the trade by his partner. = 1 


4. Where there is a partnerſhip demand, all the partners Legzliſe v. 
ſhould join in the action, for the contract and undertaking is Champante. 
joint; and if in ſuch caſe one partner only brings the action, 222 
the defendant may take advantage of it at the trial, and non- 

ſuit the plaintiff, for the contract is not the ſame; but in 

the caſe of a tort this muſt be pleaded in abatement. 


Therefore, where the plaintiffs were partners with two Graham v, 
other perſons of the name of Grant, and they were joint Robinſon, _ 
| Owners of a privateer which cruized in company with the I Rep. " 
defendants, under an agreement to ſhare the prizes equally, | 
They took a prize in the Mediterranean, which was con- 
demned at Minorca, and divided the money ariſing from the 
fale: the ſentence there was afterwards reverſed here, and 
reſtitution ordered; upon which the plaintifF alone paid the 
whole money (their partners having become bankrupts) and 
now ſued the defendants for the moiety, and they were non- 
luited ; for if the money was partnerſhip property, the _— 
55 | 11 e ou 
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| ſhould have been in the name of all ah 8 if it was ; 


their own, each ſhould have had his own action. 


Garret v. Taylor. 


Sitt. G. Hall. 
Trin. 4 G. 
Mss. I 


Kirkman v. 

_ Newſitead. 

Sitt. Weſtm. 
M. 1776. MSS. 


Nartyn v. 

Crump. 

San. 444+ | 
#\ 1187] 


Smith v. 
Barrow. 
31. Rep. 476. 


Rice v. Shute. 
5 Burr. 2611. 

2 Bl. Rep. 695. 
Abbot v. Smith. 
2 EI. Rep. 947. 
S. C. ö 


Per Lord Manſ- 
feld. 

5 Burr. 2613. 

2 Bi. Rep. 696. 


But in this caſe, three perſons. had employed the defend- | 
ant to ſell ſome timber for them, in which they were jointly 
concerned; two of them he had paid their exact proportion, 
and they had given him a receipt in full of all demands; he 
third now brought his action for the remainder being his ſhare; 
and it was objected, that as this wag a joint employment by 
three, one alone could not bring his action: but it was ruled 
by Lord Mansfield, "That where there had been a e as 
above ſtated, that one alone might ſue. 


So where the action was for the uſe and 5 of a 


houſe, it appeared that the houſe was the property of fix 


ſeveral tenants in common; to all of whom, except the 
plaintiff, the defendant had paid his rent; and this action 


was for his ſhare of the whole rent. It was objected, that 
one tenant in common alone could not bring this action, 


but that all ought to join: but Lord e overruled the 
objection, and the plaintiff recovered. 5 


80 where one partner dies, the other ſhould bring his action 
alone: for the executor and the ſurvivor cannot join, for the 
remedy ſurvives, but not the ſum recovered; and therefore 
on recovery he is liable to the executor for part. | 


And for a ſum of money due to the partnerſhip, the ſur- 
viving partner may bring an action in his own right, and 
not as ſurvivor, againſt a perſon who has received it after the 
death of the other partner ; for agaiuſt this perſon the deceaſed 
partner never had any right of action, and ſo the plaintiff need 
not declare as ſurviving partner: and though the perſon who 
has ſo received the money is an after-taken partner, and has 
carried the money to the partnerſhip account, yet will this 
action lie; for the defendant has wrongfully applied money 
belonging to the TE and muſt therefore be anſwerable 


for it. 


5. But if an Dion of aſſumpſit is brought axed one 4. 
ner without joining the other, the defendant muſt take advan- 
tage of it by pleading that matter in abatement z for if he 
was allowed to give it in evidence, and ſo to nonſuit the 
plaintiff, it would be endleſs litigation, unleſs the plaintiff 
knew all the partners: but when the defendant pleads in 
abatement, he ſets out all his partners, and the * | 
knows againſt whom to proceed. 


« For all contracts with partners: are joint and ſeveral, 
e andrevery partner is liable to pay the whole; and in what 
oc proportions the others are to contribute is a matter merely 


among themſelves; the plaintiff may however bring his 


& action againſt one, but he may compel by a plea in abate- 


Fc ment the Plaintiff to join them all: and if he brings his 
6 action | 


l 
5 
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cc action againſt all, yet he may take out execution againſt 

60 one only.“ | LE, e | 
But if one partner is out of the kingdom, and not ameſn- 
able to the proceſs of the court, the defendant may proceed 


ſingly againſt the other: but the plaintiff muſt firſt proceed 
: to outlawry againſt the partner who is abſent.* 


| So if two partners buy goods, and one of them dies, the 
ſurvivor may be charged in indebitatus a/ſamp/ſit generally, 
without taking notice of the partnerſhip, or that the other 

is dead, and he ſurviving partner. Vid. Slipper v. Stidſtone, 
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Symonds v. 
Parminter. 
1 Wilſ. 78. 
Darwent v. 
Walton. 

2 Atk. 510. 


Hyatt v. Hare, 
Comb. 283. 


4 The next claſs of contracts I ſhall conſider with re- 


| ference to the perſon, are theſe ariſing in the caſe of 


. BANK RU rs. *% 
"Theſe are, 1ſt, By the aſſignees. 2dly, Againſt them. 
3dly, Againſt the bankrupt himſelf. qthly, By the bankrupt 
himſelf. _ | LEY | : | | 


1. Of Actions by the Agnes. 


1. © The aſſignees ſtanding in the place of the bankrupt, 


L 119 J 


3 Will. 397+ + 


« are inveſted with all the rights of property of the bank- 


c rupt; and whatever property of the bankrupt is in the 


hands of others, after an act of bankruptcy committed, 
cc or comes to him before his certificate is allowed, belongs 


« to the aſſignees, and may be recovered by them in this 
c action.“ | 1 5 | 


| Therefore where a legacy had been given to a bankrupt, 


and the teſtator died when the certificate had been ſigned by 
_ four-fifths in number and value of his creditors, and by the 
commiſſioners, but before it had been confirmed and allowed 
by the Chancellor. This was adjudged to belong to the 
_ allignees, the certificate not being complete when the bank- 


trupt became entitled to the legacy. 


Aſſump/it therefore alſo lies to recover back money which 
has been /evied by the ſheriff under a fieri facias againſt the goods 
of the bankrupt, iſſued after he had committed an act of bank- 
ruptcy againſt the plaintiff, at whoſe ſuit the fieri facias was 
| ſued out: for from the moment a perſon becomes a bank- 

rupt, the property. of all his goods, debts, and credits, veſts 
in the aſſignees. Here the act of bankruptcy having pre- 
ceded the ſale by the ſheriff, and he having paid over the 
money to the plaintiff in the action, he was held to be the 
receiver of ſo much to the uſe of the aſſignees, as was the 


Tudway v- 
Bourne, 
2 Burr, 716. 


Kitchin v. 
Campbell. 


produce of the bankrupt's googs ſold by the ſheriff: and it 


was recovered in this action. The idea formerly was, that 


the aſſignees were obliged to proceed as for the tort in taking 


the goods. 
a | 8 ©." And 


| 
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ec And all diſpoſitions of his property made FED an 28 ; 


ct of bankruptcy are on the fame principle void, except as 


5e foft. 120. div. 3. : 


As where a party had ſold goods to a bankrupt before his 
bankruptcy, and had delivered them and taken a bill in pay- 
ment, which was payable at a future day. Before the bill 
became due, the bankrupt finding he could not ſtand, re- 
ſtored the goods in ſpecie to the ſeller. It was adjudged to 
be void, and the goods recoverable by the aſſignees; for by 
the ſale and delivery of the goods there was à complete 
transfer of the property from the ſeller to the bars 
which could not be reſcinded by him, as ſuch would * 
fraudulent preference as to the other creditors. | 


So it-was in this caſe decided, That the aſſignees of a 
bankrupt might maintain an action on the ſtat, 9 Ann. 14. 
to recover from the winner money lol. by the 85 at 
play before his bankruptcy. | 


2. But it is enacted by ſtatute 1 Fac. 1. 15., That no 
tec (debtor of the bankrupt ſhall be endangered for the pay- 
ic ment of his or her debt, truly and bond fide made 7o ſuch 
ce bankrupt before ſuch time as he ſhall underſtand or . 


ee that he was become a bankrupt. 


« Before this ſtatute, if a debtor to the bonkrppe had : 
cc fairly paid a debt due to the bankrupt after he had com- 
&© mitted a ſecret act of bankruptcy, though it was not known 
4e to the debtor, he was liable to the aſſignees: but by this 
ec ſtatute he is protected; but if he pays what he owes to 
« the bankrupt after he has knowledge of the af? of eme, | 
e he is liable notwithſtanding to the aſſignees.“ 


As where the defendant, who was a bankrupt, paid drafts 
dratun on him by the bankrupt after he knew of the act of ban. 
ruptcy, he was compelled to pay the amount again to ** 2 
IAgnees. 


But payments made voluntarily; as in the laſt caſe, are only 


liable to be ſo overreached by the act of bankruptcy; for if 


an action is brought againſt a perſon having money of a trader 
in his hands by a creditor, though he knows that the trader 
has committed a ſecret act of bankruptcy, yet it will be no 


defence to the action to rely on ſuch ſecret act of bank- - 


ruptcy ; for perhaps a commiſſion might never be ſued out, 
and then the debtor never would pay at all. 


ut where a debtor to the bankrupt has notice . that a 
© commiſſion will iſſue, grounded on an act of bankruptcy 
te then committed, he can in no caſe pay the money to the 
& bankrupt; and in ſuch caſe it is not neceſſary that the aft of 
« bankruptcy ſhould be complete at the time of the notice, for 
« by BS relation back the effect will be the ſame, if the act | 


5 0 * was inchoate at the time of the notice.” 


Therefore 
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Therefore in the preſent caſe, the bankrupt had been ar- 
reſted on the 19th of January at the ſuit of the plaintiff who 
was now aſſignee, and became a bankrupt by lying two 
months in gaol, which time expired on the 26th of March. 

On the 1 gth of February the plaintiffs attorney wrote to the 
defendant (who had been employed by the bankrupt as a 
broker to ſell his effects) not to ſell them, as Langman had 
committed an act of bankruptcy; and that a commiſſion would 
 fhortly iſſue againſt him, which would relate to the day when 
he was firſt arreſted ; notwithſtanding which the defendant 
ſold the goods before the two months expired, and paid the 
money over to the bankrupt: it was adjudged, that this was 
not a payment made by the defendant within the ſtat. of 
Fac. as there was notice to him, while the act of bankruptcy 
was inchoate; and which afterwards being complete, veſted 


the property in the aſſignees from the firſt arreſt ; and that : 


therefore the defendant was liable as for money had and re- 
ceived to their uſe, | Oh 8 

3. And by ſtat. 19 G. 2. c. 2. „ If money on bills of ex- 
t change or in the courſe of buſineſs, is bond jide paid by 


« the bankrupt to a fair creditor, though after a ſecret act 
C of bankruptcy committed, it ſhall not be liable to be re- 


« funded, provided ſuch creditor had no notice prior to the 


« receiving of his debt that the debtor was inſolvent.” 


Before this ſtatute, if a creditor of the bankrupt had re- 


ceived payment of his debt after a ſecret act of bankruptcy, 
he was liable to refund it, though at the time he did not 
know of any act of bankruptcy committed: but this ſtatute 
protects all payment fairly made without knowledge of it. 


* But it confines ſtrictly to the terms of it, all diſpoſition 


of his property by the bankrupt, ſo-that after an act of 


e bankruptcy committed, he can only diſpoſe of his property 


“e in the regular courſe of trade, as by paying for goods when 


= « delivered, or bills of exchange or notes when regularly due.” 


For where the act of bankruptcy was committed on the 
2d of May, 1785, but unknown to the defendant or any of 
the creditors: ſome months prior to the bankruptcy, the 
_ defendant had ſold an eſtate to one U?ter/on, who paid him 
for it by a bill of exchange drawn on the bankrupt, and pay- 
able the 7th of February of the ſame year. The defendant 
applied for payment when it became due to the bankrupt, 
but was told that it was not then convenient to pay it, but 


that if he would hold the bill, that he ſhould be allowed in- 
tereſt. He did ſo till the 22d of May 1785, when he de- 


manded Pa oma and received the money without knowing 
of the act of bankruptcy : the aſſignees bought this action, 
recovered it back, the Court being clearly of opinion, that it 
| tas not a payment made in the courſe of buſineſs, and ſo was not 
Protected by the flatule, ah N ; | 2 

= 9 bn. 80 


1 


King, Aſſ. of * 
Langman, v. | 
Leith. 


2 T. Rep. 141. 


Fiat 


Tyler, v. Hall. 
2 T. Rep. 640. 
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Bradley, Af, 

of, Bradley, 

v. Clarke. | 
5 T. Rep. 198. 


Pinnerton v. 
Marſhall. 
2 H. Black. 334. 


Brown executor 
v. Eullen. 
Dougl. 392. 
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80 where the bankrupt was indebted to the defending "a 


the ſum of 44/7. for the carriage of goods in the way of the 


bankrupt's trade, and on the 24th of November the defendant 
cauſed him to be arreſted for it, and he thereupon pvid it: the 
defendant did not know that the bankrupt had then committed 
an act of bankruptcy, which however he had committed on the 
17th of November preceding, and the commiſſion iſſued the 
23d of December. It was adjudged, That as this money was 
paid after an act of bankruptcy committed, and did not come within 
either of the exceptions of the ſtatute, it was not protected, and 
therefore was recoverable back again hy the aſlignees. 


So where the defendant, who had a verdict againſt the bank- 
rupt before he had committed an act of bankruptcy; after 
an act committed, conſented, inſtead of entering up his 
judgment, to take the bankrupt's bill on a third perſon, but 
without knowledge of the act of bankruptcy being then com- 
mitted, and which bill was paid when due; it was held not 
to be protected by ſtat. 19 G. 2. but recoverable back by the 
aſſignees. + %%% 


2. As againſt the Aſſignees of a Bankrupt. 


Where the plaintiff's teſtator had proved a debt againſt the 
bankrupt eſtate, to which the defendant was aſſignee; it 
was held that the executor might maintain ſumpſit against 
the afſignees under an order for a dividend, and that the pro- 
ceedings before the commiſſioners ſhould be concluſive evi- 
dence of the debt. And it was further adjudged in this 
caſe, that, for that reaſon, the aſſignees ſhall not be allowed 
to plead a ſet-off; for as the commiſſioners have a power of 


| ſetting off mutual debts, 7he deb? proved and allowed fhall be 


Howis v. 
Wiggins. 

4 T. Rep. 714. 
& Caſ. ibid. 
poſt. 158. 


deemed the balance. 


3. Of Actions againſt the Bankrupt himſelf. 
e Wherever the bankrupt is indebted in any ſum which 
cc js not proveable under his commiſſion, though the cauſe. 
« of action preceded the act of bankruptcy, ſuch is recover- 
<« able againſt the bankrupt himſelf.” > we ea 


As where the bankrupt before. his bankruptcy drew a pro- 
miſſory note payable to the plaintiff, which the plaintiff in- 
dorſed, and the defendant had before his bankruptcy deli- 
yered it to one Green, who ſued the plaintiff, and recovered 
the amount of the note after the bankruptcy of the defendant ; it 
was held, that he ſhould recover the amount, and that the 
bankruptcy was no bar: for that the plaintiff had no legal 
ſecurity for a debt which he could have proved under the 
commiſſion at the time of the bankruptcy, the bill being then 
the property of another; but the cauſe of action aroſe by 
paying the bill, which was ſubſequent to the bankruptcy. 


4 80 if he makes himſelf liable by a new promiſe.” _ 
But it was decided in this caſe, that a bankrupt who had 
paid ten ſhillings in the pound, but at the time had not ob- 
tained his certificate, could not maintain afſumpfit againſt the 
aſſignees for the allowance given by the ſtatute againſt the 
NE: „„ 
8 Of Actions by the Bankrupt himſelf. 
The bankrupt while uncertificated may maintain an action 
for work and labour and materials found: for the aſ- 
ſignees only, who have in them all the rights of property, 
| ſhall be allowed to ſet it up, not a ſtranger. e | 
So he may maintain an action for money lent. 


= Y | EXECUTORS. F550 
Aſumpſit lies againſt an executor on a promiſe by the 
rl 2 EE on 

So he may alſo maintain this action on a promiſe made to 
the teſtator. $ VVV | 
9. The next claſs of contracts which I ſhall conſider as in 
7tlation to the perſon, are thoſe reſpecting . 


HUSBAND AND WIFE, 


1. How far the huſband is chargeable with the wife's 


contracts. 2, How far he is benefited by her contracts. 


Theſe contracts are, 1ſt, Contracts entered into by the 
wife before marriage. 
cohabitation. 3dly, Such as ſhe may have entered into afzer 
elopement from Jos hufband. ath, Such as ſhe enters into after 
having been turned away by her huſband. 5th, Such as ſhe 


i 
Trueman v. 
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Fenton. 

Cowp. 544 
Groome v. 
Potts. 

6 T. Rep. 548. 


Silk v. Oſborne. 
Eſpin. Caſ. N. P. 
1 ĩð 


Evans v. 
Browne. 


. Eſpin. Caſ.N, P, 


ng 


Norwood v. 
Read. 


E 


2dly, Such as ſhe enters into during 


enters into after a ſeparation, where ſhe has a ſeparate main- 


tenance. Under each of 
far the huſband is liable. 


I, Of he Wife's Contratts Before Marriage. 
The huſband is liable to all debts contracted by the 


wife before marriage; for as by marriage he becomes 
entitled to all her property, he ſhall take it ſubject to her 


_ debts, 


But if a woman be indebted dum ſola, and marries and 
brings a portion to her huſband, and dies, the creditor 
| ſhall loſe his debt, unleſs he has ſued for it and recovered 
it in the wife's lifetime, unleſs ſhe has left choſes in action 


which heads, I ſhall inquire how | 


Heard V. 


Stamford. 
3 P. Wms. 40g 


ſufficient to ſatisfy the debt; for by the law the huſband 


is only 
_ leſs there has been a judgment againſt him in wife's life- 


time. | 


liable to his wife's debts during coverture, un- 
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t Sid, 120. 
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2dly, Of rhe Wife's Contracts during Cobabitatiun. 


1. 0 During the cobabitation of the huſband and wife, he is 
« anſwerable for all debts contracted by her for neceſſaries, 


| | « from the implied credit ariſing from cohabitation, but for 


Manby v. Scot. 
z Lev. 4. 


«© nothing further.“ 


And theſe neceſſaries are to be judged of with reference to 
the eftate of the huſband, and of his degree or rank in life, For 
an high degree may have a low eſtate. And of this matter 
the jury are to judge, and to find accordingly, ſo they are 


alſo to find the aſſent as well as cohabitation of the huſ- 


I 123 J 


Fowler v. 
Dinely. | 
a Stra. 1122. 


band. | 8 5 


<« But the huſband is not even liable for neceſſaries, if 
« the debt has been contracted unter illegal circumſtances.” _ 


As where the defendant's wife was in cuſtody in execu- 
tion, on a charge of ſubornation of perjury, and of courſe 
ſhould have been in priſon, but was ſuffered to remain at the 
houſe of the plaintiff, who kept a ſpunging-houſe within the 
Rules, who furniſhed her with neceſſaries, for which this 
action was brought: the defendant had judgment; for her 
being in plaintiff's houſe was illegal, ſhe not being ſuch a 


. Priſoner as was entitled to the benefit of the Rules, and in 


ſuch caſe the law will not raiſe an implied promiſe to charge 


the huſband. 


Bull. N. P. 135. 


Etherington v. 
Parrott. 
Salk. 1 18, 


S. . 


2 P. Wms. 183. 
Stephenſon v. 
Hardy. 

3 Wal. 388, 


2. © And as the huſband is charged by the wife's con- 
te tract, on his implied conſent to provide her with ne- 
„ ceſlaries during cohabitation, therefore where he ſhews his 
% difjent he ſhall not be liable, as by a general notice to all 
c tradeſmen not to truſt his wife, which ſeems to be ſuſh- 


cc Cient.“ 


As where in an acton againſt the huſband for goods ſold 
and delivered to the wife during cohabitation, it was proved 
that ſhe was very extravagant, and uſed to take up clothes to 
a large amount, and pawn them at an undervalue, and that 
the huſband had given notice to the tradeſman who was the 
plaintiff in this action not to truſt her further, the huſband 
was held not to be liable for the goods ſo taken up after that 
notice of his expreſs diſſent. | 5 


And in this caſe the Ch. Juſt. Holt further held, “ That 
ce if a woman takes up goods (as ſilks) for the purpoſe of 
“ making them into clothes, and pawns them before they 
« are ſo made up, the huſband is not liable, for they never 
ce came to his uſe ; otherwiſe, if made up and worn, and 
« then pawned.” i „„ 


„Rut the wife can in no caſe borrow money, even to pay 
t for neceſlaries, as ſhe might ſquander it.” - | 
Therefore this action will not lie for money lent to the 


wife, for ſhe can make no contract; but if it be at the ſpecial 
. | Of 2 4 


— 


— 
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5 bnflance. and engl of the huſband, it 1s good for 1t is then 


a loan to him. 


| cc requeſt is a delivery to him.” _ 


8 40 So in the caſe of goods, a delivery to the wife at his 


For where the plaintiff declared, for meat, &c. found 


by the plaintiff at the defendant's requeſt, and on evidence 


it appeared to be found for the defendant's wife at his re- 


queſt during his abſence. On a caſe reſerved it was holden, 


% That a delivery to the wife at the huſband's requeſt, is 
* a delivery to the huſband,” and that ſo he is chargeable. 


But this is during 
Ambroſe. _ 


cohabitation, Vide poſt. Ramſden v. 


3. And as to what ſhall de deemed neceſſaries. Where an huſ- 
band gave his wife the foul diſeaſe, and the debt was for ber 
cure, it was held neceſſary, and that he was liable. 

| So where the defendant went abroad, and left his wife 
in England, where ſhe died, and the plaintiff who was 
her father, paid the expences of her funeral, which were pro- 
portionate to her huſband's fortune; they were adjudged 


to be neceflaries, and the amount recovered againſt the 


defendant. 5 


34, Of the Wife's Contratts, where the Huſband bas 


| turned her away. „ 
I, © Though the wife be ever ſo improper in her conduct, 
te yet while ſhe continues with her huſband, he is bound 
c to find her neceſſaries, and pay for them; for he took 


her for better, for worſe : / if he runs away or turns her 


„ azway, he is in like manner liable, for he ſtill ſends with 


& her credit for her reaſonable expences.“ 


As where the defendant and his wife lodged at the 


plaintiff's houſe, who was a milliner, during which time 


the plaintiff to truſt her further. 


the furniſhed the wife with money and other things with- 


out the huſband's knowledge ; he paid for them, but forbid 


cohabited together for a year 
out of doors, and declared he would not maintain her. 


In this diſtreſs ſhe applied to the plaintiff, who furniſhed 


her with neceffaries according ts her degree, for which 


this action was brought : when it was reſolved, that the 


cauſeleſs turning her away gave her a general credit, and 
that he being the wrong-doer could not give ſuch a prohi- 
| bition to furniſh her. „ "I 


F 
+ 


3 
* 


2. And Nore, That if a man cohabits with a woman, al- 


Yows her to aſſume his name, and paſſes her to the world 


for his wife, though in fact he is not married to her; yet 
is he liawe to her contracts for neceſſaries. And there- 
fore ne ungues accouple in loyal matrimonie is a bad plea in an 


action on the caſe for the debt of a wiſe ; and on demurrer, 


K 2 plaintiff 


Robinſon = 


The huſband and wife 


er, when he turned her 


I23 


Rols v. Noel. 
Paſch. 31. G. 2. 
C. . 

Bull. N. P. 136. 


[ 124 ] 


Harris v. Lee. 
1 P. Wms. 182, 


Jenkins v. 
Tucker. 
H. Bl. Rep. go, 


Greinhold, 
Salk. 119. 


Rolton v. 
Prentice. 
2 Stra. 1214. 


Per Lord 
Mansfield. 
Hudſon v. Brent. 
Sittings after 
Hil. 26 Geo. 3. 
Norwood v. 
Stevenſon. 
Trin. 11 & 12 
G. 22 B. R. 
Bull. N, P, 136. 


Martyn. 
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plaintiff would have judgment: it is good only in dower 


Robinſon v. 


Greinold. 
Salk. 1 19+ 


Morris v. 


x Stra 647. 
x Stra. 706. 
8. P. | 


Child v. 
Hardymart. 
2 Stra. 875. 


or an appeal. 
4th, Of the Wife's, Contratts after Elopement. | 
1. © If the wife elopes, and goes away from her buſtand 


«© when ſuch ſeparation becomes notorious, whoever gives 
« her credit does it at his peril; for the huſband is not liable 
1c unleſs he takes her again; ſor then the caſes are governed 
c by analogy to thoſe at common law where a woman had 
te eloped, ſhe thereby forfeited her claim to dower : but 
« if the huſband received her again, her right to dower was 
& revived.” CEE 


And where a wife has ſo eloped and got credit, though 


the tradeſman who ſurniſhes her with neceſſaries has no notice 
of her elopement, yet he ſhall not recover againſt the huſ- 
band, againſt whom the act of clopement deſtroys all 
claims. pos 25 mw 


S8o it ſeems to make no difference whether the elope- 
ment is adulterous or not; for in no caſe ſhall rhe huſband 
be charged. But if the elopement be not adulterous, Lord 
Raymond ſeemed in this cafe to think, that the hufband's 


refuſal to take her again might, from that time, excuſe the 


Sovier v. 
Hancock. 
6 T. Rep. 403. 


Hatchet v. 
Baddeley. 

2 Bl. Rep. 1079. 
Gilchriſt v. 
Brown. 

4 T. Rep. 766. 


ST 


4 


Ramſden v. 
Ambroſe, 

I Stra. 127. 
Harris v. 
Collins. 

Trin. 12 G. 1. 
Bull. N. P. 136. > 


elopement. 5 


And where the h»/band had himſelf committed adultery, and 
turned his wife out of doors, at whieh time there was no im- 
putation on her conduct, but ſhe afterwards committed 
adultery ; it was adjudged, that for neceſſaries furniſhed 


after having committed adultery, the huſband was not 
liable. | 


2. * So neither ſhall the 4vife herſelf be charged for goods 
*« furniſhed to her during the elopement and abfence from 
“ her huſband.” 


For where ſhe was ſued as a eme ſole for a carriage 
furniſhed to her by the plaintiff, during her elopement; 
on the ground of her having eloped from her huſband and 
living ſeparate, it was adjudged againſt the plaintiff; for ſhe 
was a feme covert {till as to every right but dower, and not 
bo that, if adultery was proved; and ſo could not be ſued 
alone. | 


And Note, That where the huſband and wife live ſeparate, 
if an action is brought for neceſſaries or the maintenance of 
the wife, it ſhould not be laid as for necellarics Heaney 
to him; but the ſpecial matter ſhould be ſtated for otbef? 
wiſe a recovery in that action would not be a bar to a ſpecial 


= 


one brought for the maintenance of the wife. 


tz, Of 
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Stb, Of the Wife's Contracts, having a ſeparate 
= Maintenance. + e 
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1. © Where the huſband and wife part by conſent, and ſbe 


& has a ſeparate maintenance from the huſband, ſhe ſhall in 
c all caſes be ſubject to her own debts,” ee ER 
This was firſt decided and ſettled in this caſe, where, to 
an aCtion againſt the defendant for goods ſold, ſhe pleaded 
coverture and the plaintiff's replication, that ſhe lived ſepa- 
rate and apart from her huſband, from whom ſhe had a ſepa- 
rate maintenance, and ſo was liable to her own debts, was on 
demurrer holden to be good, and the plaintiff had judgment. 


In the caſe of Lady Lane/berough, the plea ſtated cover- 
ture; but that her huſband lived in Ireland, which being out 
of the proceſs of the court, ſome {treſs was laid on it in 
the deciſion; but in this caſe it was decided as a genera] 
principle, that the huſband was not liable in any caſe where 
the wife lived apart, and had a ſeparate maintenance; and 


this principle was recognized in Corþett v. Poelnitz, which 


followed it. 1 . | 
But to make the wife liable to her own debts, the ſeparate 
maintenance ſhould be a permanent proviſion for her, and 
ſo ſhould be reſerved by deed. 1 os | 

On which principle, where the plaintiff to a plea of 
coverture replied, * That there was a ſuit then depending be- 


Ringſtead v. 
Lady Laneſ 
berough, 

Mich. 230. 3. 
& Hill. 23 G. 3 
Corbet v. 
Poelnitz. 


1 T. Rep. 5. S. P. 


Barwell v. 
Brooks. 

Hill. 24 G. 3. 
MSS. 


Stedman Vs 
Gooch. Eſpin. 
N. P. Caſ. 7 


Ellah v. Leigh. 
5 T. Rep. 679 · 


tween the defendant and her huſband in the Eccleſiaſtical 


Court, and that in the ſaid ſuit, the judge allowed her alimony 
during the ſuit, to the amount of 200 /. per ann. and that 
the credit was given to her on her own account : this on de- 
murrer was held to be bad, as not being a fund of ſufficient 


permanency whereon to fix her with her own debts. 


So the executor of the wife who lived ſeparate from her 
huſband, and who carried on buſineſs on her own account, 
in which capacity the debt accrued, was held not to be liable 
at law to her debt, though he became poſſeſſed of goods as 

her property; though it might be otherwiſe in a Court of 
Equity. 1 1 5 
* the ſeparation of the huſband and wife, and of her hav- 
ing a ſeparate maintenance, is not neceſſary in order to 


Clayton v. 
Adams. 


2. „ And it ſeems therefore that a perſonal knowledge of 


«« diſcharge the huſband ; for if it be publicly known in the 


ge place where the parties live, it is ſufficient; and that 
the notification need not be in the place where the wife 
de afterwards runs in debt,” VT 

And accordingly in this caſe, where the huſband lived 
in Chicheſter, where he had parted with his wife, and the 
action was for drugs furniſhed to his wife in London : it 


Todd v. Stokes. 
Salk. 116. 

Caſe K. B. 244. 
S. C. | 
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being proved that the ſeparation had taken place five years 
before, during which time ſhe had had a ſeparate mainte- 
nance, Holt, Ch. Juſt. held, that the huſband was not liable. 
For it was not to be preſumed but that tradeſmen that dealt 
with her truſted her on her own account, and not on the 
credit of her huſband; and a perfonal notice was not ne- 
ceſſary, it was ſufficient if it was publicly and commonly 
known. | _— TE. | | 


3. © But when the huſband and wife live apart, the wife 
« muſt have a ſeparate maintenance from the huſband in 
order to diſcharge him.“ 5 


Thompſon v. Therefore where the wife had a penſion during pleaſure; 
Harvey. it was held, that this ſhould not be deemed ſuch a ſeparate 


4 Burr. 2078. * l i 
127 ] maintenance or alimony, as ſhould diſcharge the huſband 


from a demand againſt him for neceſfaries furniſhed to her, 
where he had turned her out of doors. | 


4- „On the ſame foundation as that of ſeparate mainte- 
ce nance, wherein the wife is conſidered as ſole, wherever 
ce the hufhand is in circumſtances not to be ſued, as not amęſuable 

“ to the proceſs of the court, the wife ſhall be ſued as ſole.” 


Derly v Ducheſs ; : 33 
ene. As where the huſband of a feme covert is an alien enemy, 


Salk. 116. or has abjured the realm; in ſuch caſe the wife is chargeable 

dſt» 1 as a feme ſole, Co. Litt. 132. b. 133. 24. _ 
| Sparrow v. 80 where the huſband of a woman had been tranſported, the 

Carruthers. wife was held to be ſuable as ſole. ” 

Per J. Yates And laſtly, By the cuſtom of London a feme covert carry- 


2 BI. Rep. ® * . . . 
N ing on buſineſs in London on her own account, is liable to 


her own debts, independent of her huſband, 


- 2. So far 1s the huſband ſubject to the debts and contracts 5 
of the wife. We ſhall now inquire how far he is benefited by 


her contracts. 

I. Whatever the wife earns during coverture belongs to 
« the huſband; and he ſhall bring an action for it in his 
« own name.” 5 | ek | 


Buckley v. For where the by/band and ꝛuift brought an action againſt 
Iv ag 3h the defendant for work done for him by the wife. And on 


demurrer the defendant had judgment, for the huſband 
{ſhould have brought the action alone; for the action being 
a general indebitatus afſumpſit, no promiſe ſhall be ſuppoſed to 
have been made to the wife: aud as the wife's debts would 
fall againſt the huſband's eſtate, ſo the profits of her labour 
{hall go to him or his executor. | | 


2 Bl. Rep. 7239. ' © But where there is. an expreſs promiſe to the wife, the b 
FA it huſband may aſſent to make it a joint contract; and then 
« ſhe may join,” | 


T A, 
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| FRY: 


a As where any act is done by the wife (as the delivery of Pratt & Ux. v. 


money) and the promiſe is made to her, though done with- 
- out the authority from the huſband; yet he may after aſſent 
to it, and they may join in the action. 


Go where the conſideration was, that if the wife would 
cure the defendant of a wound, that he would pay her 10/. 
It was held, that the cauſe of action ariſing from the labour 

and ſkill of the wife, and the promiſe being made to her, 
that ſhe might join her huſband in the action. | 


| Therefore in all actions of afſumpfit wherein the huſband 
and wife join, the intereſt of the wife muſt be flated : for other- 
wiſe, as the wife can make no contract, and the huſband has 


the benefit of all made by her, the aſſumpſit ſhall be deemed 


to be only to the huſband, unleſs her intereſt ſpecially ap- 
pears, As in the caſes juſt ſtated ; ſo where ſbe has a ſeparate 


property : ſo if the cauſe of aflion exiſted before her marriage: 
in which caſes ſhe ſhould join. „„ 

But where the wife married a ſecond huſband, the firſt 
being living, but he not being privy to it; it was held by 
C. J. Parker, that ſhe ſhould be deemed to be as a fervant 
to the ſecond huſband, and that ſo he ſhould have what ſhe 
_ earned during cohabitation with him. 25 


Taylor. 
Cro. Eliz. 61. 


Braſhford v. 
Buckingham. 
Cro. Jac. 205. 
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Way & Ux. 
2 Bl. Rep. 1236. 


Strutville 
1 Stra. 80. 


2. Where an ordinary working man married 2 woman of Warr v. 


like condition, and after cohabitation for ſome time left her, 
and during his abſence the wife worked, and the action was 
brought for her diet: it was held, that the money ſhe earned 
ſhould go to keep her. 55 | 


10. Of actions by 


© CHURCHWARDENS, * 


Funtley. 
Salk. 118. 


Churchwardens are a corporation for the purpoſe of taking Turner & ale. 


care of the goods and property of the church, and may 
maintain actions for money withholden from the pariſh : 
and the actions are maintainable by the churchwardens de 
fas, who are admitted and ſworn into the office, though 
there may be a doubt as to whether legally appointed or not: 
and an action may be maintained by the churchwardens de 


Facto, againſt any former churchwardens for money of the 


pariſh received by them and not accounted for, and that 
though the plaintiffs are not their immediate ſucceſſors. 


11. Laſtly, As to actions againſt | 

OFFICERS OF THE REVENUE, 
It has been decided, 5 
That where money has been extorted by an officer of 


[the revenue, who had ſeized goods illegally, to induce 


« him 


v. Baynes. 
2 H. Black. 559, 


2 


AsSUMpSTr. 5 
« him to reſtore them to the owner, ſuch money may be 
& recovered back again in this action.? : 


For where the plaintiff was owner of a quantity of hams, 
which were coming from Scotland in three carts, and he 
had a permit for their removal, One of the carts being a 
mile and a half before the reſt, was met by the defendants. 
who were exciſe officers, who demanded the permit: they 
were informed that it was with the carts which were 


behind: notwithſtanding which they ſeized the three 
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4 T. Rep. 485. 
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Greenway v. 
Hurd. 


4 T. Rep. 553. 


carts. Afterwards the matter being explained, they refuſed 
to deliver up the carts unleſs 2/. 115. was paid for their 
releaſe: this ſum was paid, and this action brought to re- 
cover it back. It was adjudged, that this money was clearly 
recoverable, as being obtained by extortion from the plain- 
tiff: and it was further reſolved, That though, under ſtatute 


23 Geo. 3. c. 70. /. 30. the officer is entitled to a month's 
notice before action brought againſt him; yet that in this 


caſe he was not, for this action was for an act not done 
colore officii, and. therefore notice was not neceſſary. And 
Groſe, Juſt. was of opinion, that the ſtatute applies only to. 
caſes of treſpaſs or tort, not to actions of afſumpſit. 


But in this caſe, where an 2 officer had received from 
the plaintiff a ſum of money for duties on cotton, after the 
ſtatute impoſing them had been repealed; but had paid it over 
to his ſuperior officer before the action brought ; it was reſolved 


that in this caſe afſſump/it for money had and received would 


not lie: for the payment by the plaintiff was voluntary, and the 
officer on receiving it was compellable to pay it over, and 
therefore ſhould not be ſubjected to, an action for doing 
what was his duty. And the Court were further of opinion 
in this caſe, tha? the officer was entitled to notice under flatute 
23 Geo. 3. RE | | 


5. «© Having now conſidered the ſeveral foundations of 


& this action, and the perſons by and againſt whom it may 


be maintained, it now remains to conſider, 


III. THE PLEADINGS AND EVIDENCE, 
I. OF THE PLEADINGS ON THE PART OF THE © 
PLAINTIFF, 


Before I treat directly of the pleadings, I ſhall premiſe as 
to the time when this action may be commenced. | 


% That where the debt is to ariſe from ſeveral acts to 


| «© be performed at different times, each performance is a 


« diſtinct duty, for which an action may immediately be 


« brought.” 


For 


 ASSUMPSIEE.. 

For where in this caſe the plaintiff ſold ſixty comb of 
barley to the defendant, which was to be delivered before 
Chrilimas, and the plaintiff delivered fifty comb before that 
time, and then brought his action for the amount of that 
parcel; it was reſolved, that though the agreement was en- 
tire, yet that every delivery made a ſeveral contract, which 
would maintain this action. | 


| So where the contract was to pay 207, by 10/. at Mich. 
1631, and 101. at Mich. 1632; it was adjudged, that the 


plaintiff might maintain his action immediately on the firſt 


payment becoming due. 
I now proceed to the pleadings. 


1. „ Where there is a /pecral contract or agreement, the 
<« plaintiff ought to declare on it, for. the defendant ought 
ce to have notice that he is ſued on it; and the plaintiff 
© ſhould not be allowed to go into evidence of any ſpecial 
<« agreement on a general count in indebitatus aſſumpſit, b 

« which the defendant might be taken by ſurpriſe, unleſs 


<« he had notice from the plaintiff that he meant to rely on 


« the general as well as ſpecial ground.” 


Therefore where in iadebitatus aſſumpſit for goods ſold and 
delivered, the defendant pleaded non afſumpfit, and gave in 
evidence that he had become inſolvent, and that the plaintiff 
and his other creditors had given him a letter of licence to 


recover the debts due to him, which he had done, that they 


had received four ſhillings in the pound, and that the plain- 


tiff and the other creditors had ſigned a releaſe : the plaintiff 
_ pretended, and would have given in evidence, that the de- 


fendant had given a note promiſing to pay the entire debt if he 


would fign the releaſe, and produced the note. But Pemberton, 


Ch. Juſt. refuſed to admit it, and held that the releaſe was 
good evidence for the defendant on no: aſſumgſit, and that 
_ the plaintiff ought to have declared ſpecially on the ſpecial 
| promiſe, if he meant to have availed himſelf of it. | 


2. Where the afſumpſit is founded on an agreement in 


« which ſomething is previouſly to be performed by the plaintiff, 


« on condition of which the defendant undertakes to pay: 


te it is neceſſary for the plaintiff in his declaration to aver 
e either a general performance of his part, or that he is ready ta 


do it, and allo a notice by requeſt to the defendant.” 


For where the plaintiff declared that, on the compromiſe 
of a ſuit, the defendant undertook to pay him a certain ſum 
of money in conſideration of his executing to the defendant 
a general releaſe. In afſſumpfit for the money, and judgment 
by default, the judgment was arreſted, for the reaſon that the 
Plaintiff had not averred that be had executed the releaſe, or 
was ready to do it, which was neceſſary to ſupport the action, 


the releaſe being a condition precedent ; but it was further 


held, 
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ASSUMPSIT. 
held, that the want of the averment would be Belped by « 
verdif : therefore the defendant ſhould take the advantage 
of the omiſſion, either by demurrer, or, if the judgment was 
by default, by arreſt of judgment, 55 . 


e 4 therefore notice and regugſt to the defendant ſhould be 
cc gyerred. For there can be no default in the defendant till 
& he has had notice of the performance of plaintiff's part.” 


Therefore where in aſumpſit the plaintiff declared on an 
agreement by the defendant to pay him for one load of wood 
at the ſame rate he ſold the reſt of it, and ſhewed that he 
had ſold to the defendant one load, and averred that he had 


ſold the reſt for 23 J. the load, and that the defendant had 


not paid, the plaintiff had a verdict in K. B. On a writ of 
error, the judgment was reverſed, becauſe there was no aver- 
ment hut the plaintiff had given the defendant notice of the ſale 
and price of the reſt, which was a thing of his own private 
knowledge. Y 


So where the 2/umpfit was to pay to the plaintiff ſo much 


on his coming into Somerſetſhire ; judgment was arreſted after 


a verdict, becauſe the plaintiff had not averred in his decla- 
ration notice of his coming, and a requeſt to the defendant to pay. 


But where the notice is not to come from the plaintiff 
himſelf, but from a collateral matter which may be within 
the defendant's own knowledge, (as to pay as much as J. S. 


does, ) there no notice or requeſt is neceflary from the plaintiff. 


Per Eyre, Juſt. 
1 Stra. 89. 


Silman v. King. 
Oro. Jac. 183. 


Fill v. Wade. 


Cro. Jac. 523. 
Birksv. Tripp:t. 
x Saund. 33. 


Frampton v. 
Coulſon. 
1 Wiif. 33. 


Wallis v. Scot. 
N 7 Stra. 88. | 


And where a notice and requeſt are neceſſary, a ſpecial re- 


_ queſt muſt be averred; for the general averment in all decla- 


rations of /icet ſæpius requiſitus will be inſufficient ; that is, 
will not be conſidered as ſufficient notice: it ought to be 
{ct forth that the Court may judge if they were ſufficient. 


Zo that the rule ſeems to be, 


„ That where the defendant is chargeable on a collateral 
« matter and not on a mere debt, there ought to be a re- 
&« queſt preciſely alleged in point of time, place, &c, But 
where the afſumpſit is for a preceding debt, which was 
« que before, then the general allegation of /icet ſepius requi- 
& ſitus is ſufficient z for the bringing the action is a requeſt.” 
Though Eyre, Juſtice, denied thoſe caſes from Croke to be 


0 
A 


Therefore in declaring on a note of hand no requeſt is 


_ neceſſary, for it acknowledges a debt, and the bringing the 


action 1s a requeſt, 


So where the plaintiff declared that the defendant, in con- 


ſideration that he would make him a ſet of ſails worth 45 /. 


promiſed to pay ſo much on requeſt, and averred that he 
made the ſaid ſails, and that the defendant though often re- 


queſtea 


| queſted had not paid; to this was a ſpecial demurrer for 


\ cauſe, that there ought to be a ſpecial requeſt laid; but it 


was over-ruled, for on the making of the fails the money 
immediately became due. e 
« So in all caſes where money is to be paid on an exe- 
e cutory conſideration the plaintiff ſhould ſet out the day 
« when and place where the conſideration was performed, 
ic becauſe it is traverſable. V 
Therefore in aſumpſit where the plaintiff declared that, in 
conſideration that he would deliver, &'c. the defendant un- 
_ dertook to pay, c., and in fact ſays, that he did deliver, 


but does not allege a place where: the defendant demurred 


for want of a venue, and the declaration was held ill; for a 
- conſideration executory is traverſable, and therefore the place 
neceſſary to be ſhewn. | 


2. © Where the action is brought on lt promiſes, they 


Morris v. 
Kirke, 

Cro. Eliz. 73. 
. 


Sexton v. Miles. 
Salk. 22. 

Show. 50. 
SG 


4% muſt be both made at the ſame time, or elſe it will be 


« nudum pactum, and ſo no action will lie: and when the 
« are to be performed at the ſame time, the plaintiff in ſu 
& caſe need not aver performance. OD 
 Aſſumpſit on an agreement, where in conſideration that 
the plaintiff agreed to deliver to the defendant a cow, he 
promiſed to give the plaintiff fifty ſhillings, It was held, 


that the plaintiff need not aver the delivery of the cow, for 


it was promiſe for promiſe. : 


So where the aſſumpſit laid was that the plaintiff had agreed 

to deliver to the defendant three yards one-eighth of cloth; 
and the defendant agreed on a certain contingency happening 
to pay for the ſame 5 J., but if the contingency did not 


happen, that he was to pay nothing. The contingency did 


happen, and on action brought, the plaintiff had a verdict ; 
when it was moved in arreſt of judgment, that the plaintiff 
had not averred the delivery of the cloth; but it was reſolved, 


that this being promiſe for promiſe, no ſuch averment was 


neceſſary : but if it had been that defendant undertook to 


Nicholas Vo 
Rainbred. 
Hob. 88. * 


Martindale v. 
Fiſher. 
1 Will. 82. 


pay if plaintiff would deliver ſo much cloth, there the condi- 


tion would be precedent and an averment of performance 


neceſſary. 


| 3. cc Where the plaintiff's action is to ariſe from ſome 


s precedent act to be done by himſelf, he ſhould aver and 


e ſhew his right to do ſuch act, and alſo his performance as 


« far as he could. For otherwiſe he might recover for a 


ic conſideration which he could not perform.“ : 

In afſump/it on an agreement to forfeit a depoſit of five 
guineas, and alſo to pay another ſum of 10/7. if the deſend- 
ant did not accept poſſeſſion of certain premiſes from the 
plaintiff, and alſo pay for certain fixtures therein at a fair 
a 5 N appraiſe» 


Luxton v. 
Robinſon. 
Dougl. 598. 
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Fielding. 
2 H. Black. 123. 


Gregory v. 
Ncvill. 
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Au ſten v. 
Gervas. 


Hob. 69, 77. 


Laneret v. 
Kivett. 
Cro. Jac 503. 


ASSUMPSIT., _. 


appraiſement by two appraiſers. In aſſumpſit on this agree... 
ment, it was adjudged on ſpecial demurrer, that plaintiff's 
declaration was ill, becauſe he had not /hewrn his right to the 
premiſes, ſo that he could have delivered poſſeſſion accord- 
ing to his agreement, and alſo if each was to name an ap- 
praiſer that he had done fo. _ 5 


So where the action was to recover damages for the non- 
performance of an agreement for the ſale of a copyhold 
eſtate, and by the conditions of ſale, which was by auction, 
it was ſtipulated that the purchaſer ſhauld pay down a depoſit 
and ſign an agreement for payment of the remainder of the 
purchaſe-money at a certain time on having a good title, and 
that he ſhould have a proper ſurrender of the eſtate on pay- 
ment of the purchaſe- money. The declaration ſtated, * that 
the ſeller had been always ready and willing, and frequently 
offered to make a good title to the ſaid eſtate, and to make a 
proper ſurrender on payment of the purchaſe-money.” This 
on demurrer was held to be bad: 1ſt, Becauſe the declaration 
had not averred that the plaintiff had actually made a good 
title and ſurrendered the eſtate to the purchaſer (the defend - 
ant), or a tender and refuſal; and 2dly, Becauſe it had not 
ſhewn what title the ſeller had. | 


& And for the ſame reaſon if the plaintiff avers perform- 
* ance, he muſt alſo ſhew how performed, that the Court 
« may judge if the performance is ſufficient to entitle him 
6 to the action.“ 5 | 


For where the plaintiff declared, that being entitled to a rent- 
charge out of lands of which the defendant had the reverſion ; 
that the defendant promiſed, that if he would relinquiſh the 
rent that he would pay him 30/., and the plaintiff avers that 
he did fo relinquiſh the rent, and brings his action for the 
30 J. and after verdict for the plaintiff, the judgment was 
arreſted, for that the plaintiff in his declaration had not 


ſhewn how he had relinquiſhed the rent; for it might have 


been by words, which would have been no diſcharge. 


So where the defendant promiſed to deliver an horſe to 
the plaintiff, on the plaintiff's becoming bound to him by 
writing obligatory for 11/. the plaintiff in his declaration 


only averred hrs offer to become bound, and had a verdict : 


but judgment was arreſted, for plaintiff ſhould have averred 
a tender of the bond ready ſealed to defendant, and 70 the ſum 
he qwas bound in, for the Court to judge of the performance, 
which here he had not done. | | | 


And if the plaintiff declares on tuo confiderations, he muſt 
aver the performance of both ; for the f on the part 
of the defendant ſhall be preſumed to be founded on both 
conſiderations taken together. 5 py 


4. In 


OO ASSUMPSIT. 
4. © In declaring in afſumpſit, it is always neceſſary to ſet 
© out for what the debt became due, and not generally; that 
c the defendant being indebted, undertook to pay, Sc. For 
e the debt might be due by ſpecialty, in which caſe this 


tc action would not lie,” Ante 96. l 


But if it ſufficiently appears from the declaration that the 
debt is not due by ſpecialty, as if it is pro opera & labore ge- 
nerally, without ſaying what work, it is good. | 


| So where it was for neceſſaries furniſhed to a el man, with- 
out ſaying what neceſſaries, it was held to be good: for ſuch 
were ſimple contracts on the face of them. _ . 


5. © In declaring in indebitatus afſumpfit for money lent 
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cc and advanced, it muſt always be for money lent 70 the 


4 defendant himſelf.” 


For where the plaintiff declared in indebitatus aſſumpſit for 
money /ent by him to one James Dalrymple, at the ſpecial 
inſtance and requeſt of the defendant, the judgment was 
| arreſted, for the word lent is a technical term, and imports 
a loan o 7: Dalrymple; if ſo he was the debtor, and there- 
fore the defendant could not alſo be indebted, for there cannot 
be a double debt on a ſingle loan. But it had been other- 
wiſe, had the plaintiff declared for money delivered to ſuch a 
_ perſon at the requeſt of defendant ; for then the loan had 
een to the defendant himſelf. | e | 


— 


But where the plaintiff in this caſe declared for money 
lent to the defendant's wife at his requeſt; and it was attempted 
to arreſt the judgment on the authority of the caſes above, 
the Court held, that a loan to the wife at the huſband's re- 
queſt, was a loan to the huſband himſelf, and the plaintiff 
had judgment; for the huſband and wife are but one perſon. 


6. „The breach aſſigned in the declaration ſhould always 
t follow the undertaking ſtated, or the plaintiff cannot have 
« judgment.” 5 | ts 

For where in aſumpſit the plaintiff declared that the de- 
fendant undertook to deliver an horſe of the plaintiff's in as 
good plight as he borrowed him; and the breach aſſigned was, 


Marriot v. 
Lyſter. 

2 Wilſ. 147. 
Butcher v. 
Andrews. 
Salk. 23. S. P. 


Stephenſon v. 
Hardy. | 
3 Will. 338. 


Wright v. 
Johnſon. 
1 Vent. 64» 


that he had not delivered him at all. The defendant had 


judgment; for the breach was inconſiſtent with the under- 

taking. ” 1 | | 

7. In afſumpſit by the defendant in conſideration of 20. 
to deliver on or before ſuch a day, as the 5th of Fune, corn 

or ſuch, that defendant did not deliver on the 5th of June is a 


Harman v. 
Owden. 
Salk, 140. 


good aſſignment of the breach, though the defendant might 


have delivered it before that time: for the defendant might, 
on non afſumpſit, give a delivery before that day in evidence; 


and as the defendant could not make a tender before that 


10 . | day, 
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day, it ſhall not be preſumed that the plaintiff was there to 
receive it ſooner. a 5 | 5 


8. © If the plaintiff in his declaration undertakes to re- 


cite a ſtatute, and that flatute is the ground of the action, 


Rann v. Green. 
Cowp. $74. 
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c and miſrecites it, it is fatal: for ſo the plaintiff would not 
e prove his whole declaration, the ſtatute being the firſt 
“thing to be proved.“ | | . 
In aſſumgſit to recover forty ſhillings due to the plaintiff 
as vicar of Trinity pariſh, Coventry, under an order made by 
the chancellor and the two chief juſtices, for the payment 
of tithes, in purſuance of a power given to them for that 
r by ſtatute 4 & 5 Phil. & Mary, the plaintiff in 
is declaration ſtated the ſtatute to be the 4th of Phil. & 
Mary. For which variance he was, on producing the ſta- 
tute, and it appearing to be the 4th & 5th Phil. & Mary, 
nonſuited. ; i 7 


9. © In aſſunigſit, the day of the promiſe laid in the declara- 
& tion is not material.” = 855 

For where the plaintiff in this action declared on pro- 
miles to pay the 36th of Jan. 1706, the defendant pleaded 
actio non accrevit infra ſex annos. The plaintiff replied, that 
a bill had been filed 23d Jan. 1714, and that the caule of 
action aroſe within ſix years before. Defendant demurred 
generally, and ſhewed for cauſe a departure : for that if the 
aſſumpfit was within fix years preceding the 23d Fan. 1714, 
it would not be on the day laid in the declaration, viz. 16th of 
Jan. 1706, which is more than ſeven years, and ſo there was a 
departure in aſſigning a different day: but the demurrer was 
over-ruled, for this being a parol promiſe, the time alleged 
in the declaration is only matter of form, not of ſubſtance; 
ſo that not being a departure in a material part, there 


ſhould have been a ſpecial demurrer for want of form, not a 


general one, 


So where the plaintiff, who was a taylor, brought this 
action, and ſix ſeveral promiſes were laid, all upon the 16th 
of October, the defendant pleaded ura etatem to all generally. 
The plaintiff replied as to o of the promiſes, that the de- 
fendant was at the time of making theſe of full age, and as to 
the reſt, that they were pro jr? ae veſiitu. The defendant 
demurred, for that the promiſes being all laid on the ſame 
day, that it was repugnant, that he could not be at the ſame 
time of full and not of full age : but it was held, that the 


time was a circumſtance in nowiſe material, nor part of the 


| King V. Bray. 
Sid. 68. 


iſſue; that the plaintiff was not tied to a preciſe day in his 
declaration, and if the defendant force him to vary, that it 


was no departure. 


And ſo where the cauſe of action is to ariſe on a requeſt, 


the day of the requeſt is not material; for it may be laid at 


| one 


ASSUMPSIT. ' 
one t time in the declaration, -and a "OO at another t time 
. given in evidence. on 


80 where the plaintiff declared on ** ; the breach 
was aſſigned on the 6th of November, and the declaration 


was of the ſame day, being the firſt of Michaelmas term: 


to this there was a ſpecial demurrer for cauſe, that the 


declaration bore date before the cauſe of action; the pro- 
miſe being laid the firſt day of the term, and there being no 


fraction of a day allowed: but the demurrer was over- ruled; 


for the firſt day of term is only to be reckoned from che 


time the court began to fit, and ſo the breach * pre- 
cede it. 


« But where the day E a part of the i A 
« ſo is of ſubſtance, in that caſe aſſigning a different day 3 in 


c the replication from that W in the declaration, 


would be a departure.“ 


1 is the caſe in an action on a PRES iffory note, in which 
the day is material, and of ſubſtance. 2 Stra. 806. S. C. 
As where the plaintiff declared on a promiſſory note, dated 
in 1704, and the defendant pleaded actio non accrevit infra 

ſex annos ; the plaintiff replied a bill filed i in 12 Ann. 1714. 
For this judgment was arreſted. 


9. In ofſumpſit on an infmul computaſſet, the time and 
| place ſhould be laid where the account was ſettled, or it 
will be error: for which in 1 caſc 3 was re- 
verſed. W 


| 10. In declaring o on a bill of dia: againſt the acceptor, 
it is ſufficient in the declaration to allege generally hat he 
accepted it without averring that it was in 4writing ; for ſuch 
acceptance is only neceſſary to charge the drawer with coſts 
and damages, and has no operation as to the action between 
the holder and the acceptor. | 


As by the cuſtom of merchants an executor or r adminiſ- 
trator may indorſe over a note or bill of exchange. If 
indorſee brings an action againſt the maker, of a note, he 
ſhall not be called upon for a profert of the letters of ad- 


miniſtration, for they are in the indorſer's Rs 'not in 
his. | 


90 where payee of a bill of exchange being indebted to 
"the teſtator, indorſed over to the executors a bill of ex- 
change; it was adjudged, that the executors . declare 
as . fuch againſt the acceptor. 


11. The plaintiff declared in 1 for goods ſold 
and delivered, but omitted in his declaration to ſay, “ In 
conſideration of which the faid J/. undertook and faithfully 
promiſed, ” dc. After A Judgment by default, it was re- 


verſed 
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Pugh v. 

Robinſon. 

1 T. Rep. 116. 
L 136 J 

Stafford v. 

Forcer, quot. 

1 Stra. 22. 

Deſborough v. 

Kelly. 


Ld, Raym. 533. 


Erſkige Vs 
Murray. 
2 Stra. 317. 


Rawlinſon v. 
Stone. 


3 Will. 1. 


King v. Thom. | 
1 T. Rep. 487. 


Lee v. Welſh. [ 
2 Stra. 793. | 
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| verſed upon error, there being no promiſe laid in the declata- 
tion. 5 | | i 
12. In declaring under the ffatute of frauds, the plaintiff 
need not in his declaration ſhew ay note in writing ; but it 
will be ſufficient for him to produce it on trial. 


Truman v. 13. In afſumpſit againſt an infant, one count in the de- 

Hurſt. Mich. claration was an account flated, and there was a general ver- 

T. Rep. 4% dict; judgment was arreſted : for ſuch count is bad as againſt 
an infant, who is not to be preſumed to be competent to 
enter mto an account. | 


e +; 14. The ſurviving partner may bring an action for goods 
ackſon, n fold and delivered in the lifetime of his partner (ante 117.); 
f oa ” — and in ſuch cafe the promiſe ſhould be laid to have been made 
| j to both in the lifetime of the deceaſed partner, and the 
breach aſſigned that the defendant had not paid to the plaintiff 
and his partner in the lifetime of his partner, nor to the 
_ plaintiff ſince the partner's death. „ 


Rigg v. Wilmer. 15+ In ſumpſit by the aſſignee of a bankrupt, the decla- 
a Stra. 697. ration ſtated, that the defendant was indebted to the bank- 
Tupt, and being ſo indebted aſſumed to pay Sim, without any 
aſſumpſit to the plaintiff (the aſſignee) through the whole 
declaration. It was held well on demurrer, being like the 
Caſe of an executor who always declares on a promiſe to the 
teſtator. ly ned 
« In aſſiniꝑſit by the aſſignees of a bankrupt, if it is upon 
« à contract entered into (as for goods ſold) by the bankrupt 
cc before his bankruptcy, they muſt declare as afſignees ; but 
re on a contract entered into by the bankrupt after his bank- 
c ruptcy, they may declare in their own names, and not as 
s aſſignees.” | | VNV 


Evans v Mann, For where the bankrupt had been a lighterman, and after 
' Cowp. 56g. his bankruptcy ſold a lighter to the defendant, who paid 
| him 3o/. part of the purchaſe, the aſſignees diſcovering the 
matter, inſiſted upon having the lighter delivered to them, 
or the purchaſe-money paid to them; on which the defend- 

ant agreed to pay them the remainder of the purchaſe-money, 
deducting the 30 J. for which the preſent action was brought, 

and they declared without lating themſelves as aſſigneet. The 

objection was taken as to this mode of declaring, but over- 

ruled; and on a motion for a new trial, it was reſolved, that 
as the property belonged to the aſſignees, that the bankrupt 
was to be confidered as their agent in the ſale, which they after- 

wards adopted, and that therefore the declaration was 
0138 ; 16. In an action by an executor, if the action is brought 
on a contract made by himſelf reſpecting the goods of the 
teſtator, he need not name himfelf executor, 25 . 

| | u 


5 


Aer. + _ Vt 


But the plaintiff cannot join in the fame action a demand Rogers v Che 
due to himſelf and another as executor or adminiſtrator z for Salk- 10. 


the coſts to be recovered are entire, and he can never diſcoyer ere * 


how much he is to have as adminiſtrator or executor, àhd 1 Will, 277. 
how much as his own. . | > S. P. 

But an executor may join in the ſame declaration per Buller, daa. 
ſeveral counts for money had and received by the de- 3 T. Rep. 660. 
fendant to the uſe of the teſtator, and zo the uſe of the executor 

ar ſuch. 17 5 „„ 

And in declaring againſt an executor on a promiſe by his Bigg v. Malin. 

teſtator, it is not neceſſary to ſet out in the declaration that Hutt. 27. 

the defendant has afſets ; for if he has not, it ſhould lie on him & P. 39. 
to diſcharge himſelf by his plea; and if he pleads non-aſſump- Legate v. 


fit, he _ loſt that 9 5 2 


2. OF THE EVIDENCE ON THE PART OF THR 


1. % As the plaintiff is bound to declare on a ſpecial 
cc agreement, where there is ſuch, he ought to prove the 
ec contract ſlated in his declaration expreſsly as laid, or he ſhall 
& be nonſuited.“ | | 85 

The plaintiff in this caſe declared on an agreement by Anon. 
the defendant, to deliver him good merchandizable corn. 1 Ld. Raym. 
Proof of an agreement to deliver good corn of the ſecond fort, 735 Per Holt. 
was held not to fupport the declaration. 58 

So where the declaration was, that the defendant had Hockin v. 


: Cooke. 
agreed to ſell ſo many buſhels of corn, and breach aſſigned in the 4T. Rep, IE 


non- delivery. In evidence it was proved, that the contract 

was for the ſale of ſo many buſhels Hartland Quay meaſure, 

which was half a gallon more than the ſtandard 2 inchgſter 

buſhel : this was held to be a fatal variance, for the buſhel 

mentioned in the declaration could only mean the ſtatute 

ſtandard buſhel. | 8 | 

So where the agreement declared on was to deliver to the Paynde v. 

plaintiff ſtock on the 22d Auguſt, and upon the trial 3 Oer. 

the evidence produced from the broker's book was to transfer Bull. N p. 145; 

on the opening: though the broker ſwore that the 22d of | 
Auguſt and the opening were the ſame, yet it was held a 

variance, and plaintiff was nonſuited. | 


& Por the agreement being the giſt of the action, muſt be, 

te ſtated truly, and the whole of it ought to appear on the 

CEL ST oo io | 

For where the plaintiff declared on a contract, whereby Churchill v. 

he was to buy of the defendant all the fat and tallow which Wilkins _ 

the defendant ſhould have to diſpoſe of for twelve months, 12 447- 

from 31ſt of Jan. 1784, at four ſhillings per ſtone: the 91 

agreement. proved was, that the plaintiff was, as ſtated, to 

Ewe four ſhillings per ſtone, 11 further, that zf he gave 2 
N ; ä 


. other perſon more, that he was to give the ſame to the defendant, 
For this variance Eyre, C. B. nonſuited the plaintiff; and on 
| + a motion for a new trial, the Court held the judge's direc- 
tion to be right, for that the contract produced in evidence 
was different from that declared on, and ſo the variance was 
fatal. . | 
ec But where an agreement is in the alternative, and it is 
re in the option of the party bringing the action to ſue on either 
HED ic part of it : where he does ſo bring his action on one part, 
c he need not ſtate the whole of the agreement, for having 
ce made his election as to one, it then becomes abſolute, and 
« he need only ſtate ſo much as gives him a right to ſue; 
<« but where the option of the alternative is in the defendant 
ce jt is otherwiſe.” | 


Layton v. As where under the lottery act, 17 Geo. 3. c. 46. © A 
_ penalty of 5001. is given againſt any perſon who ſhall in 


conſideration of money, undertake to pay any ſum of money, 
on the event of any ticket or chance in the lottery.” The de- 
fendant gave a policy, whereby he undertook either to pay a 
ſum of money, viz. 20 J. or give an undrawn ticket in caſe 
the number of the policy was drawn. The plaintiff ſued 
for the penalty under the ſtatute, as an agreement by the 
defendant t0 pay money in conſequence of the drawing of the 
ticket; but it was decided, that under this agreement zhe 
L 140 ] defendant had an option, either to pay money or deliver a ticket, 
therefore the plaintiff could not declare as for a poſitive 
contract to pay 20 J. and that no action would therefore lie 
againſt the defendant, as having the option, he might per- 
form the part not prohibited, that is, deliver an undrawn 


1 T. Rep. 448. 


| ticket. „ 
Weaver v. And it has been held that though the plaintiff has a 
* count in his declaration on a quantum meruit, as well as on 


M. G. . . * o . 
Bull. N. P 329. a ſpecial agreement, yet if at the trial he proves a ſpecial 


x Stra. 648.5.P. agreement, but different from that laid in the declaration, the 
plaintiff cannot recover on either count; not on the firſt 
count, becauſe of the variance, nor on the ſecond, becauſe 

there was a ſpecial agreement. 2 * 


Ring v. So if the promiſe alleged be proved, yet if it appear to 
Rodinſon. be made on à different conſideration from that ſtated in the 


. plaintiff's declaration, or if it be proved to have been made 
on that conſideration and another, it ſhall not ſupport the 
declaration. 1 


—— v. So where divers conſiderations are alleged, ſome good 
= > wag as and ſufficient, others idle and vain: if thoſe which are good 
149 · 2 2 . 8 TRE: 

be proved, it is ſufficient, though the plaintiff fails in proof 

of the others. But if all the conſiderations alleged mm 

good, all muſt be proved: for the promiſe ſhall be deemed 

to be founded on all theſe conſiderations which are good 

B | and lawful. Arte, 133. e 5 N 5 5 | 


6 Such | 
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ne Such is the caſe of ofſumpſit generally, but if the plaintiff Harris v. Oke, 
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bd = * t Wi he 
ec declares on a ſpecial agreement in indebitatus aſſumgſit, and . OY ſter, 


c in proving the ſpecial agreement, he may go into evidence 


©. on the general counts.“ 


The rule here laid down ſeems now to be ſettled, though 
formerly the queſtion ſeemed to be doubtful. It firſt oc- 


« has alſo other general counts in his declaration, if he fails 


Bull. N. P. 139. 


curred before Lord Mansfield, who in the laſt caſe per- 
mitted the plaintiff to go into evidence on the general counts, 


he having failed to prove the ſpecial agreement; and this 
was afterwards confirmed by this caſe, where in afſumpfit 
the plaintiff declared on ſpecial agreement to pay his pro- 
portion of the expence of a ſuit, and the plaintiff failed in 


Payne v. 
Bacomb. 
Dougl. 628 


proving it, he was allowed to reſort to the general counts 


for money laid out and expended, and recovered. 


« But where the plaintiff declares on a contract which is 


“c entire, the plaintiff muſt recover on the whole contract 


« taken together, and cannot either apportion or recover on 


«© the common counts.” | | 
For where the inteſtate had entered himſelf as a ſailor on 
board the defendant's ſhip at Famaica, and defendant gave 
him a note, * promiſing to pay him 30 J. ten days after the 
| ſhip's arrival at Liverpool, provided he proceeded, continued, and 
_ did his duty, as ſecond mate on board that ſhip.” He did 
fail on the voyage, but died a few days before its completion. 
His adminiſtratrix now brought aſſumpfit for work and labour, 
| When it was held that ſhe could not recover; for that the 
contract was entire, and depended on a condition precedent 


Cutler, Admin; 
v. Powell, 

6 1 1 Rep. 320. 
Vid. Counteſsof 
Plymouth v. 
Throgmortons 
Salk. 65. 

poſt 263. 


to be performed, until which time no right of action accrued, 


and being ſo entire, there could be no apportionment, nor 
the plaintiff be allowed to go on the quantum meruit. 

2. © The plaintiff's proof muſt correſpond with his title, 
ce as laid in the declaration.“ N“; | 
For where the action was for money had and received to 


the uſe of the plaintiff, and the evidence was, that the mo- 


ney had been received by the defendant on account of the 
plaintiff's wife, who wwas an executrix, the plaintiff was non» 


ſuited: for the contract to pay was proved to be to the perſon 


in a different capacity from that declared on. 


So where the plaintiff declared as executor, on a promiſe 


to the teſtator, and on non-aſſumpſit infra ſex annos pleaded, 
gave in evidence a promiſe made 10 himſelf within that time. 


It was held that it ſhould not have been given in evidence in 


ſupport of the declaration, but that the plaintiff ſhould have 
declared on a promiſe to himſelf. 

„ Yo in aſſumgpſit againſt ſeveral, a joint debt or contract 
« muſt be proved; for otherwiſe, the proof would not cor- 
< reſpond with the declaration”? 5 


Buller N. P. 129. 


L 2 - « But 
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T7 ee But where the perſon bringing the action has looked : 


© to the faith of ſeveral partners, who are in buſineſs to- 


b gether, and has relied on their joint credit, though but 


IL 141 J 


alt. | 
Salk. 292. 


* one only of the partners has acted, the other partners 
© ſhall be charged, unleſs they ſhew a diſclaimer, and proof 
« of the act of one ſhall charge them all 27 


Therefore, where Layſield and the other defendants were 
bankers, and Zayfield ſold a lottery ticket in the Double ex- 


change lottery (in which ſeveral bankers were truſtees) to the 


plaintiff, and undertook to pay the prize ariſing from it, the 
other partners were held to be liable, no diſclaimer appear- 
ing, for the lottery having been conducted by bankers, the 


plaintiff appeared to be well grounded in looking to the joint 


credit of Layfield's partners. 


Thompſon v. 
Spencer. | 
Paſch. 8 Geo. 3. 

Buller N. P. 129. 


Lincoln v. Parr. 
2 Keb. 781. 


3. © It was formerly the opinion, that on a count of 
* iaſimul computaſſet, that the plaintiff was obliged to prove 
ce the exact ſum laid, but that idea is now exploded, and 


'« the plaintiff may now recover part of the ſum demanded 
“ on this count as well as on any other.“ | 5 


But the court will not admit any evidence of an account 


current, and unliquidated ; for that would involve the court 


in a tedious examination. The account therefore muſt 


always be exhibited as an dccount fated, The practice now 


is to refer caſes of this ſort to arbitration, 


4. One of the moſt uſual counts in declaring in this 


4 action is for goods fold and delivered; as to which it is 
“ enacted by ſtatute 7 Fac. 1. c. 12. That the ſhop-book of a 
4 ?rader ſball not be evidence after the year; but it is not evi- 


& dence within the year, except under particular circum- 
« ſtances, as where no better evidence can be had; that is, 


if the perſon is living who delivered the goods, he muſt 
„ be produced, for that is the beſt evidence which can be 
| 36 had.” : | | — EE 


Pitman v. 
Maddox. 
balk, 699, 


Price v. Lord 
Torrington. 
x Salk, 385. 


But where it was proved, that the ſervant who made the 


_ entries was dead,; proof of that and of his hand-writing to 


the entries, and that he was accuſtomed to make entries, 
was held to be good evidence, and that no other proof of 
the delivery was neceſſary: for it is ſimilar to a witneſs's 
atteſtation to a bond. TE. . 


So where in an action for beer furniſhed to the defend- 


ant, the evidence of the delivery was, that it was the uſual 
Way of the plaintiff's dealing for the draymen to come 


every night to the clerk of the brewhouſe, and give an 
account of the beer delivered out; to which the draymen 
ſet their hands: this being proved, and that the drayman 
was dead who had delivered the beer to the defendant, 
but that it was his hand-writing ſubſcribed to the book, 
it was held to be ſufficient evidence. But had the drayman 


been living, he muſt haye been produced. 5 


— 


But where the plaintiff, to prove the delivery of wine to 
the defendant, produced a book which belonged to his 


cooper, who was dead, but whoſe: name was ſet to ſeveral 
articles, as wine delivered to the defendant, and a witneſs 


144 


Clerł v. Bedford, 
Mic. 5 Geo. 2. 
Bull. N 0 R. 8a. 


was ready to prove his hand- writing; Lord Raymond refuſed 


to admit it, ſaying it differed from Lord Torrington's caſe, for 


there the witneſs ſaw the draymin (who made the delivery) 


ſign every night. 


cc And where the witneſs who made the delivery is hin 
& ſelf called, he may uſe his book of accounts to refreſh his 


sc memory, but not further,” 


In an action for goods ſold, the witneſs who proved the 
delivery, took it from an account which he held in his hand, 
which he ſaid was a copy of the day-book which he had 
left at home; and it being objected that the original ought 

to have been produced, Mr, Baron Legge ſaid, that if he 


Tanner v. 
Taylor. 
Hereford Lent 
AT 1756. 
MSS, 


would ſwear poſitively to the delivery from recollection, 


and the paper was only to refreſh his memory, that he 


might make uſe of it; but if he could not ſwear to the 


delivery further than as finding them entered in his book, 


that the original ſhould be produced; and the witneſs ſay- 
ing that he could not ſwear from recollection, the plaintiff _ 


Was nonluited, | N . 
$80 a man's book of accounts is no evidence for him, 
though it may be againſt him, for it cannot be better evi- 
dence than his own teſtimony, which is inadmiſſible. 


cc But where a man uſes books to refreſh his memory 
« as to entries, they muſt be entries made by himſelf.” 


For where to prove payment of a draft a banking- 
houſe, a clerk was brought as a witneſs, who produced one 
of the books of the houſe, wherein payment was entered: 

being aſked if the entry was made in his own hand-writing, 
he ſaid, not; that it was the hand-writing of a perſon then a 
clerk in the houſe (whoſe hand- writing he ſwore it was); 
but that that clerk was gone to the Eaff Indies, and was not 


Raym. 745+ 


Cooper Vo 
Marſden. 
Eſpin. Cafe 
N. P. 1. 


likely to return. It was objected that this evidence was in- 


admiſſible. Oa the other ſide it was contended, that this caſe 
was analogous to that of admitting proof of the execution of 
any inſtrument where the witneſs to it happens to be abroad, 
by proving his hand- writing. Lord Kenyon admitted the 


law to be ſo with reſpect to proofs of written inſtruments, 
but in the preſent caſe held, that the evidence was inad- 


miſſible. 


But where the entry was made by the witneſles' maſter, 


who was one of the defendants, but he ſaw it juſt after it 
Was made, and it correſponded with what he then knew to 
be the fact, Lord Kenyon ruled, that he might uſe the book 
to refreſh his memory as to the deliver. 

F. In a trial concerning the deliyery of goods according 


to agreement, the Factor who made the agreement was admitted 


Digby Vs 
$tedman- 
Eſpin. Caſ. N.. 
238. 


Dixon v. 
Cooper. 5 


D . 
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as a good witneſs, though he was to have a ſhilling in the 
pound on the ſale: for he was a mere go- between the buyer 

and ſeller, and ſo might be a good witneſs for either, as 
having no intereſt more on one {ide than the other. 


Shelly's caſe. 6. In aſſumpſit againſt an executor, And plene adminiſtravit 
Salk. 96. pleaded, the plaintiff muſt notwithſtanding prove his debr, 


or he ſhall recover but one penny damages though there 
be aſſets; for the plea only admits the debt, but not the 
quantum of it. „„ 85 . 


Ld. Fr. Seymour In an action againſt an executor, a caſe was cited, where on 


doh wa of So- 4 bill filed for a legacy, it was ſaid to have been ruled at the 


Rolls 1570. Rolls, that payment by the executor, of intereſt on a legacy was 


Cleverlyv. ſufficient proof of aſſets. 
Brooke. - | 


Wincheſter Sum, AM. 1772. Coram Juſtice Aſnhurſt. 


Gunn v. . In this action the defendants having offered to pay a 
— N ſum of money in diſcharge of the debt, is often offered as proof 
a 755 "of the admiſſion of the debt, but it is not concluſive; for it 
[ 143 ] was ruled by Lord Mansfield in this caſe, which was by an 
inn-keeper for an election bill, that if a leſſer ſum was of- 
fered on account of a debt due, and in part of a bill, that it 
was good evidence; but if it was offered as a compromiſe, it 
was no evidence at all, and ought not to be received, for a 
man may wiſh to buy peace at any rate: and if the offer be 
made to ſettle diſputes, it ought not to be heard, as other- 
wiſe it would be impoſſible to enter into any treaty for ac- 
commodation at all. e „%%% Tone 


8. „ It is a general rule, that the huſband or wife ſhall | 
& not be admitted an evidence for or againſt each other.” 


Mill v. Hill. And therefore in an action for wages earned by the wife, 
2 Stra. 109% Ch, Juſt. Lee refuſed to let the wite's confeſſion of a receipt 
of 30 l, be given in evidence.” 9 


Bentleyv.Cook. So where in an action for goods ſold and delivered, brought 
Trin-24G-3- by the plaintiff as a feme ſole, the defendant brought the huſ- 
band to prove that ſhe was a married woman; he was ad- 
mitted by Juſtice Buller, and the plaintiff nonſuited : but 
the nonſuit was ſet aſide, on the ground of the impolicy of 
permitting the huſband or wife to be witneſſes for or againſt 
each other. oo pn 15 


4% But to this there are ſome exceptions.” 


1ſt, © Where the huſband was not concerned in the action, 
« but the evidence was collateral to diſcharge the defendant 
«by charging the huſband,” . 


williams v. As in an action againſt the defendant for his wife's wed- 


Johnſon. ding clothes; the defence was, that the goods were furniſhed 


on the credit of the wife's father, and the mother was called 
to prove it, and allowed to give evidence to that effect, 
though it charged her huſband, 5 


1 Stra. 504. 


_2dly. 


„ always be given. 


to read it. 
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2dly, So where the action was for nurſing the defendant's 4008 


child; the Chief Juſtice admitted the wife of the defendant's 
declarations of her agreement to pay four ſhillings a week, 


as evidence to charge her huſband: this being a matter uſually 


tranſacted by women. : 5 | 

9. In actions upon policies of inſurance, as to what ſhall 
be proof of intereſt and of the loſs, it has been decided, 
In aſſumgſit on a policy of inſurance to prove the bill of 
lading, the conſignee was called, who ſwore that he received 
part of the cargo under that bill of lading, and that was holden 
to be ſufficient without proving the captain's hand: then to 


prove the nature of the loſs, the capiain's proteſt was offered 


in evidence, and it was objected to, as the captain himſelf 
ſhould have been called, or his depoſition had on à commiſ- 
ſion. De Grey, Ch. Juſt. held, that the proteſt was not ſuth- 
dient evidence, without ſome parol evidence how the loſs 


happened, particularly here where the loſs happened in port, 
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1 Stra $27» 


Pitcher v. Red- 


ſhaw. 
Guildh. Sitt. 
Trin. 1772. 
MSS. 


L 144 J 


when there might be a variety of perſons who ſaw it beſides 


the ſailors, who might be gone abroad. 'The maſter's proteſt 
is evidence of every thing 


particular loſs happened. 


« But firong preſumption, if the beſt evidence that can be 


; cc had, ſhall be admiſſible and good.” 

As in aſſumpſit on a policy of aſſurance; proof that the 
| ſhip has never been heard of will be good to prove a total 
8 | oy 

To diſprove barratry in an action on a policy of inſurance, 
and to ſhew that it was done by conſent of the owners, the 


captain is an inadmiſſible witneſs unleſs releaſed by the 


_ underwriters. 


10. «e In other caſes the beſt evidence to be had muſt 
| And therefore in declaring on a note 
© of hand, or bill of exchange, or ſuch contract in writing, 


ce he note, bill, or contract, muſt itſelf be produced in evidence, 


except the original be loſt ; in which caſe a copy is good 
cc eyidence.” 2 V 

But where an original note has been loſt and a copy is 
tendered in evidence, ſufficient probability muſt be ſhewn 

to the court to ſatisfy them as well of the loſs as that the 

original note was genuine, before plaintiff will be allowed 


So if a man deſtroys a thing intended to be evidence 


_ againſt him, a ſmall matter will ſupply it: as where the 
defendant tore his own note of hand, a ſworn copy was ad- 
| mitted as good evid ende. - 


In this caſe in an iſſue out of Chancery to prove the hand- 
writing of a perſon whoſe _ was ſubſcribed to a declar- 


againſt himſelf, but not. how any 


ation 


Green v. Brown. 
2 Stra. 1199. 


Bird V. 
Thompſon. 
Eſpin. Caf. N. P. 
339 


Goodeir v Lake. 
I Atk. 446. 


Per Holt, 

Mic. 10 Geo. 2. 
1 Lord Raym. 
731. 


Gould v. Jones, 
I Bl. Rep. 384. 
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ation of truſt, the evidence of a perſon who had correſponded 
with him, though he had never ſeen him write, was ad- 


: 


| mitted, and held good. 


Willis v. Singer. 


Taunton Lent 
AI. 1785. MSS. 


[145]. 


But in this caſe, which was debt on a bond, and to prove 
payment, the deſendant's counſel produced a receipt, with 
the name of the perſon who it was ſaid was uſed to receive 
money and do buſineſs for the plaintiff; but his hand-writing 
was only proved by a witneſs, who had received letters from 

him but had never ſeen him write; it was contended on the 


authority of the above caſe, that ſuch evidence was ſuffici- 


Satteridge v. 
Smith. 
2 H. Bl. 274 
Watkins v. 
Towers. 


2 7. Rep. S. P. 


Barzillay v. 
Lewis. 


Trin. 22 G. 3. 


Park. Inſ. 410. 


«c c· luſive evidence here of all matters of v 
* cognizance.“ „„ 


ent; but Juſtice Buller ſaid, that 2was only becauſe the writer 
lived abroad, and ſo that perſons who had ſeen him write were 
out of the reach of a ſubpena ; he therefore rejected the evi- 


dence, and the plaintiff had a verdict. 


But where money has been paid into court, in an action 


brought on any written inſtrument, it ſuperſedes the neceſlity 
of proving the execution of.ſuch inſtrument, as here, in the 
caſe of a bill of exchange. VVV 


11. „The ſentence of foreign courts of ag is con- 
ich they have 


As where the action was to recover a loſs on an inſurance 


of a ſhip from Liverpool to Amſterdam, warranted Dutch pro- 


perty; in evidence it was proved that the veſſel in her vay- 
age to Amſterdam had been captured and carried into &. 
Maloes, where ſhe was condemned as lawful prize, as an 
Engliſh ſhip. The court of XK. B. were unanimouſly of opi- 


nion, that this ſentence legally pronounced by a court of 


admiralty of France, having juriſdiction of ſuch queſtions, 


ſhould be decifive of the queſtion as to the neutrality : and 
the defendant (the inſurer) had judgment = 


« Neither will the courts here examine into the grounds 


4c of the condemnation made by the foreign court, nor 
4 queſtion its legality (Saloucci v. Woodmaſs, Hil. 24 Geo. 3.) 
„ unleſs the grounds of the ſentence appear on the face of 


« it, and they manifeſtly contradict the concluſion the fo- 


„ reign courts have drawn, or are unjuſt, and contrary to 


Saloucei v. 
e pug 
rin. 25 G. 3. 
Park. Inf. 415. 


& the law of nations.“ | 


As where the action was on a policy on the ſhip Therir, 
2 Tuſcan ſhip, warranted neutral property. It was found by 
the jury that the ſhip and goods were neutral, that ſhe had 


been captured by a Spaniſh privateer and condemned, iſt, 


For refuſing to be ſearched, and firing on the Spaniard : . 


2dly, For not having a charter-party on board. The captain 
had anſwered theſe two grounds; 1ſt, By ſtating that he 


| refuſed to be ſearched, and fired on the Spaniſh ſhip, ſhe 
having hailed her under falſe colours: 2dly, That having 


taken in goods by 7he piece, that no charter-party was neceſ- 


| ſary. The Court held, that there were ſufficient grounds to 


ſhew 


AssUxySTr. 
8 ſhew the condemnation not to have been legal, and that 
therefore it ſhould not conclude the inſured. Ds 


12. To prove that there were no effects of the drawers i in 
the hands of the zcceptor at the time of the bill drawn, the 
5 acceptor is an admiſſible witneſs. 


I now proceed to the 1 and evidence on the part 
of the defendant. | 


2 or THE PLEADINGS ON THE PART OF THE 
DEFENDANT, | 


Ry oo The plea ſhould always anſwer to the nn. or 
« undertaking as laid in the declaration.“ | 


| Therefore in afſumpſ t by the aſſignees of a Pe the de- 
fendant pleaded that the cauſe of action did not accrue to the 
_ bankrupt within fix years; on demurrer it was held ill, for 
the plea does not anſwer to the promiſe laid, which is to the 
Agne, and it precludes the plaintiff from proving any pro- 
miſe made to himſelf, if iſſue was joined on that plea. 


ce So the plea muſt anſwer to ; part of the declara- 
cc tion,” 


For if the ples be + to the whole promiſe, and i is 

an anſwer but to a part, the whole plea is nought, and the 
plaintiff ſhould demur. But when it is pleaded to and an- 

ſwers but to a part, it is a diſcontinuance. As in aſſumpſit 
on three ſeveral promiſes, and the plea only goes to two of 
them, it is a diſcontinuance as to the third, and if it be a 
record of the ſame term, the plaintiff may have judgment by 
_ nihil dicit for ſo much as is uncovered by the plea. 


2, Where the promiſe is to ariſe from any conſideration 
to be performed ; when it is performed, the defendant 
cannot traverſe the conſideration alone or by itſelf, for it 
eis then incorporated and coupled with the promiſe : but 
« where it is executory, the plaintiff cannot bring his action 


<6 


brings his action before the conſideration is performed, 
« the defendant ſhould traverſe the performance and not the 
“ promiſe, for they are diſtinct in fact.” | 


So the defendant cannot plead i in bar, that he revoked 
« and countermanded his promiſe.” 


For where the plaintiff declared that in conſideration that 
he would ſolicit and conclude a certain buſineſs for the de- 
fendant which he had with F. S. that he would pay, &c., 
but before that he had concluded it, that the defendarit had 
countermanded him after he had had great pains and trouble: 


till the conſideration is performed ; and if the plaintiff 
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Staples v. 
Okines. A 


33J* 


Skinner v2. 
Rebow. 
2 Stra. 919. 


Woodward v. 
Robinſon. 
2 Stra. 30a. 


Weeks v. 
Peach. 
Salk. 179. 


Markett vi 
ohnſon. _ 
alk. 180. 


Lampleigh v. 
Braithwaite, 


Hob. 105. 


Cra. Jac. 483. 


Howe v. Beech, 
3 Lev. 244. | 
In Cam. Scac. 
Winter v. 
Foweracres. 

2 Roll. Rep. 39. 


it was adjudged, that he ſhould recover in aſſumpſet the whole _ 


um promiſed, and not be confined to a quantum meruit for 
what he had done. 


3.0 Matters 
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Shepherd v. 
Lewis. 4 
dir J. Jones 6. 


Heathcote v. 


Crookſhanks. 
2 T. Rep. 24. 
Vide Lynor 

v. Bruce. | 
$ H, Black. 317. 
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3. % Matters of law that do not go to the giſt of the ac- 
« tion, but to the diſcharge of it, mu/? be pleaded: ſuch 
« as accord and ſatisfaction, the ſtatute of limitations, 
46 c.“ | | h ” 


1. Accord and fatisfaGion is a good plea in aſſunphit but 
it muſt be performed at che time of the ple. 


In aſſumgſit the defendant pleaded an accord between him 
and the plaintiff, to do ſeveral matters, in bar of the demand, 
and averred the performance of part, and that he had en- 
dered the performance of the remainder. On demurrer, the plea 
was held to be ill, for accord ſhould only be pleaded when 

_ executed ; for then only it is a ſatisfaction. ESD 


e For a bare accord without ſatisfaction is no plea.” 


Therefore where the defendant pleaded “ that his ſeveral 
creditors, one of whom was the plaintiff, had come to an 
agreement to accept a compoſition in lieu of their reſpective 
debts from him, to be paid within a reaſonable time, which 
he tendered and was ready to pay.“ This was held on de- 
murrer to be no plea to this action for the whole demand: 
for it was a mere accord without ſatisfaction, an agreement un- 


executed, and being without conſideration, was nudum pactum, 


Vanhatten v. 
Morſe. 
2 Ld. Raym. 


787. 


and ſo could not bind the party. But per Juſt. Buller, if 
the defendant had aſſigned over all his effefts to a truſtee for his 


creditors in order to pay them all pro rata, it had been a good 
bar. | _ 


2. Payment is a good plea under this head of ſatisfaction: 
it was in this caſe demurred to, as amounting to the general 
iſſue, but the demurrer was over-ruled : for it admits a good 
cauſe of action though diſcharged by a ſubſequent tranſ- 


ation, 


Abbot v. 
Chapman. 
2 Lev. 81. 


2 Stra. 4 6. 


Roades v. 
Barnes. 

1 burr. 9. 
Anon. 

Salk. 278. 
Draper v. 
CGlaſſop. | 
1 Ld. Raym. 
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So is payment of a leſſer ſum before the time; but this muſt 
always be pleaded, for it is not a performance which de- 
ſtroys the being of a promiſe, but a collateral agreement 
that ſupplies the place of it. But ſuch evidence may be given 
in mitigation of damages. „„ | 


« And wherever accord and ſatisfaction is pleaded, it 
ec muſt appear to the court to be a reaſonable and good ſa- 
te tisfaCtion, and be accepted by the plaintiff as ſuch, ſuch 
« as a better ſecurity.” And ſo ps 5 


A bond may be pleaded in bar of a ſimple contract debt. 


2, © The flatute of limitations is the next plea in bar I ſhall 
tc conſider. And this muſt always be pleaded, and cannot 
« be given in evidence on the general ifſue : for the plea of 
6 non-afſumpſit ſpeaks of a time paſt, and » relates to the 
« time of making the promiſe, but the ſtatute refers to the 
Z %%% TN 


This 


| ASSUMPSIT. 
This plea is founded on ſtatute 21 Fac. I. c. 16. which 


i enacts, That all actions of aſſumpſit muſt be brought within 


« fx years from the cauſe of action accrued,” | 
I ſhall firſt enquire againſt what demands it runs. 2dly, 


14 


What ſhall prevent it from attaching. 3dly, How it is to 


8 1 Againſt what Demands it runs. | 


1. « 'The ſtatute of limitations runs againſt every demand 


48 ſo as to be a complete bar notwithſtanding any meſne acts 
„ intervening, as the bankruptcy, coverture, & c. of the par- 
44 ties.“ 8 8 1 
For where in afjumpſit by the aſſignees of a bankrupt and 
plea of non-aſſiumpſit infra ſex annot, the plaintiff rephed, that 
ſix years were not elapſed at the time of the aſſignment. On 
demurrer the defendant had judgment: for though the fix 
years might not have elapſed at the time of the aſſignment, 
| yet as they were elapſed at the time of bringing the action, 
the ſtatute was a good bar; for the time of limitation conti- 
nued to run notwithſtanding the bankruptcy and all meſne 
acts whatever; and it would be to defeat the ſtatute as to 


Gray v. 
Mende Z. 


1 Stra. 556. 


all ſimple contracts, if an aſſignment at the end of five years 


and a half was to ſet all at large again. | 
2. The ſtatute of limitations runs alſo againſt bills of ex- 


change and promiſſory notes; which muſt be ſued for within 


{ix years, or the holder will be barred. | | 


3. The ſtatute is a good plea in bar to an action by an 
attorney for his fees, though inſiſted in this caſe that ſuch de- 
mand was out of the ſtatute, as the fees aroſe on a ſuit which 
was matter of record. 5 . 5 


Renew v. 
Acton. 
Carth. 3. 
Cheevely v. 
Bond. 
Show. 340 
Oliver v. 
Thomas. 


3 Lev. 367» ; 


4. © In the ſtatute is an exception of accounts current be- 


te tween merchants, againſt which the ſtatute ſhall not run. 


4% That clauſe is fully explained by this caſe.” 


The defendants were executors of the executor of W. W. 
and to this action of afſumpfit pleaded non afſumpſerunt infra 
ſex annos. The plaintiff replied, that he had ſued out a bill 


of Middeſex on the 3d of June 1755, 28 Geo. 2., and that G 
the teſtator in his lifetime had promiſed to pay the demand 


within ſix years before the time of ſuing out the writ. The 
aſſumꝑſit was founded on a bill, and the firſt item of it was 
in 1746; and all the items, except the laſt, were above fix 
| years ſtanding before the bill of Middleſex ſued out: It was 

contended for the plaintiffs, that this being an account cur- 
rent, and the laſt item within the time of limitation, that this 
_ ſhould draw the former items out of the ſtatute. But it was 


ruled by Juſtice Denniſon, that the clauſe in the ſtatute about 


merchants accounts extended only to caſes where there were 
mutual accounts and reciprocal demands between two per- 


Tons; not to caſes between a tradeſman and — | 
5 | EG „ 
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Catling v. 
Skoulding. 
6 T. Rep. 139. 


| ASSUMPSIT.. 7 
for thoſe are not merchants accounts: and he was therefore 


clearly of opinion that the ſtatute was a complete bar to 
every part of the demand of above fix years ſtanding. 


«© But where there are accounts current between parties, 
cc and credit given on both ſides, in ſuch caſe if any item is 
« within fix years it ſhall prevent the ſtatute from at- 
ic taching.” i 


For where the teſtator in the year 1778 demiſed an houſe 

to the defendant for years: he died in 1788, when the nine 
ears and half rent was due to him; during that time he 
or dealt with the defendants for candles and liquors, but 
there was a balance due to the teſtator at the time of his death 
to the amount of 171/. : the laſt half year's rent, and one or 
two of the laſt articles of the defendant's bill were within fix 


years before the plaintiff's writ was ſued out, The defend- 


Chandler v. 
Vilett. 
2 Saund, 120. | 


Rochtſchilt v. 
Loeibman. 


2 Stra. 836, 


perry & al. 
1 pong 
4 T. Rep 516. 


ant pleaded the ſtatute of limitation, and relied that the laſt. 
item of the plaintiff's demand being within fix years ſhould 
not entitle him to recover for the reſt : but it was adjudged, 
that where there were mutual accounts current, every new 
ztem and credit in an account given by one party to another, 

is an admiſſion of ſome unſettled account between the par- 
ties, and equivalent to an acknowledgment of the ſubſiſting 
debt, and therefore ſufficient to prevent the ſtatute from 

attaching. 2 e 


5. © In the ſame ſtatute is a ſaving of the right of infants, 


eme coverts, non compos, perſons impriſoned or beyond ſeas, 


« So that the ſtatute does not run againſt any demand that 
« they may have againſt others, provided they bring their 


e actions within fix years after their diſabilities removed.“ 


1. But though the rights of infants are ſo ſaved, yet may 


infants at any time, during their minority, bring their actions 


2 their guardians, and recover any demands due to them- 
elves. Pont es rl ey jon 


2. 90 in the caſes of perſons beyond ſea, their rights are _ 
ſaved. To non afſumpſit infra ſex annos pleaded on a bill of 
exchange by the defendant, the plaintiff replied, that he had 
been beyond ſea till ſuch a time when he brought his action, 
and this was held good. The principal point in this caſe 
was, whether this clauſe in the ſtatute extended to actions 
of aſſumgſit, it being contended that it was confined to actions 
for words; but that was over-ruled, „„ EE 


6 And where the action is joint, F any of the parties re de 
« in England and the fix years run, the demand is barred.” 


For in this caſe, which was an action by the payees of a 
bill of exchange againſt the drawers: the bill was drawn 
from America and dated A. D. 1767, on London, and the 


_ acceptor did not pay: plea of the ſtatute of limitations. The 


plaintiffs replied, That when the cauſe of action accrued, I Y 
: ER N | 0 


1 
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of chow wa! abroad, and that the action was commenced 


within fix years after his return. To this was a general de- 


murrer, and adjudged for the defendants. For that as one 


partner might releaſe a joint action, or by his acknowledgment 


take a debt out of the ſtatute of limitations; ſo if any of the 


parties is in England when the cauſe of action accrues, he 
ought to ſue on the bill, though the reſt are abroad. 


But this clauſe in the ſtatute only extends to perſons 


1c who are actually beyond ſeas.” 


For where to non aſſumpſit infra ſex annor, the plaintiff re- 
plied, That when the cauſe of action accrued he was re- 


fſident in foreign parts out of the kingdom of England, viz. 


at Glaſgow in Scotland, and therefore could not bring his 

action ſooner. This replication was held ill on demurrer, 
for the exemption did not extend to him, as Scotlaad was not 

a foreign part within the meaning of the ſtatute, the expreſs 
words of which are beyond the ſeas. _ 8 


Therefore a foreigner or perſon reſident abroad ſhall never 


be barred from bringing his action, from any length of time 


while out of the kingdom; for the ſtatute does not begin to 
run till he has come into it; though any of the perſons who 
are under the diſabilities mentioned in the ſtatute, may ne- 
yertheleſs during the time ſuch diſabilities exiſt, bring their 
Actions. 70 „„ en 9 85 


King v. 
Walker. 
x Bl. Rep. 236. 


Strithorſt v. 
Greme. | 
3 Wilſ. 145. 


[ 1501 


The plaintiff was therefore never barred in this action by 


reaſon of his own abſence from the kingdom ; but as it often 
happened that the defendant was out of the kingdom, and though 


againſt him: it was therefore enaCted by ſtat 4 & 5 Ann. 


c. 16. That where any perſons againſt whom there is cauſe 
ec of action ſhall be beyond ſea at the time of ſuch cauſe of 


cc action given or accrued, fallen or come, that the perſons 


c who ſhall have ſuch cauſe of action ſhall have liberty to 
6 bring their action againſt them within ſuch times as are 
limited for bringing the ſaid action by ſtat, a1 ac. 1. 


© c. 16. after their return.“ | 


6. In the cale of executors, If the fix years be not elapſed 


at the time of the teſtator's death, if the executor takes out 
Proper proceſs within the year, it will ſave the bar by reaſon of © 
the limitation, even though the fix years within which the 
demand accrued be elapſed before proceſs ſued out. And 


he could not be ſued, yet the time ran to bar any demand 


Cawer v. 

James. 

Tr. 15 G. x. 
B. 


Bull. N. P. 150. 


this by the equity of the 4th ſection of ſtat. 21 Fac. which 


gives a year to commence a new action, in caſe the firſt judg- 


ment has been arreſted or reverſed. 
So if the executor brings an action, but dies before judg- 


ment and the fix years run, his executor may notwithſtanding 
bring his action: but he muſt bring it within one year after the 
| death of his teſtutor, unleſs he has been delayed by ſuits for 
the adminiſtration, or ſuch like cauſe. Oe | | 


Wilcocks v, 
Huggins. 

2 Stra. 907. 
Fitzgib. 81. 
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Cod, v. Hill, 
Exec. of Clark 
x Wilſ. 134. 


e, 
Smith, Exec. of It ſhould ſeem that if an executor is out of the kingdom, 


that the clauſe of the ſtatute extends to him: but in all 
caſes, if the plaintiff has been in the kingdom when the 


cCauſe of action accrued, from that time the ſtatute begins 


to run even though he then departs from it: ſo that if 
he (or if he dies) his executor or adminiſtrator, does not 
bring the action within ſix years from the time of the 
cauſe of action firſt accrued, the ſtatute is a complete 


8 In all caſes where money is to be recovered back 


e where it has been paid by miſtake, or for a conſideration 


U 151.0 | 


Bree v. Holbeck. 
Doug. 630. 


« which has happened to fail, the ſtatute of limitations be- 
ce pins to run from the time the money was fo paid, for from 
cc that time the right to recover it back accrued,”  _ 


As where the defendant was adminiſtrator to his uncle, i 
W. H. and found among his papers a mortgage deed for 
1200 J. which he aſſigned for that ſum to the plaintiff, it 


Was afterwards diſcovered that this deed was a forgery; but 


that it wars unknown to the defendant at the time he made the 
aſſignment, This aCtion was brought 'to recover back the 
1200 J. ſo paid, to which the defendant pleaded the ſtatute 
of limitations, he having received the money from the 
plaintiffs ſix years before; and it was held to be a good bar 
though contended that the ſtatute ſhould only begin to run 
from the time the fraud was diſcovered, which was within 
ſix years. But it was held, that if any fraud appeared in 


the defendant, as if he knew when he made the aſſignment 
that the deed was a forgery, that it might take the caſe out 


Cary v. 
Stevenſon. 
2 Salk. 421. 


of the ſtatute. 

But where money of a perſon who had died inteſtate had 
been received by the defendant before adminiſtration was 
granted to any one, it was held that the ſtatute ſhould 
not begin to run from the time of receiving the money, for 
then no one had a title to receive it : but it ſhould begin from 


the time of the adminiſtration granted. 


Bland v. 
Haſelrig. 
2 Vent. I 51. 


Vea, Bart. v. 


Mic. 1 Geo. 3» 
B. R. 
Buller N. P. 149. 


2. What ſhall prevent the ſtatute from attaching. 
1. © The firſt is a promiſe by the defendant to pay the debt 


ec after the ſix years have elapſed ; for this is a revival of 
ce the aſſumpſit, and no new conſideration is required: for 


ce the plea admits a cauſe of action before fix years.“ 


As in afſumpſit on a promiſſory note, and non afſumpſit 


infra ſex annos pleaded : on the trial it appeared, that the 


defendant was ſurety in the note for J. S. and that fix 
years were elapſed fince the note was given ; but that upon 
demand within the fix years, the defendant ſaid, * you know 


I had not any of the money myſelf, but I am willing to pay 


half of it.” The Court were of opinion, that this promiſe 
took it out of the ſtatute, „ 8 


3 „ 
4 


et And a conditional promiſe to pay will take the demand 
cc out of the ſtatute, as much as an expreſs one“ | 
In indebitatus afſumpſit for goods, and non aſſumpſſt infra Heyling v. 
ſex annos pleaded, the plaintiff gave in evidence, that the Huſkins, 
goods were ſold above fix years ago; and that the defendant 
being requeſted to pay, denied that he had bought the goods ; 


. but further ſaid, “ prove it, and I will pay you.“ This 


promiſe, though conditional, was held to take the demand C 152 J 
out of the ſtatute; for the defendant by ſuch promiſe  _ 
_ waived the benefit of the ſtatute as much as by an expreſs 
promiſe, _ +46 Rs So 95 | 

5 But the promiſe muſt be a promiſe zo pay.” 


For where in an action by an executor for money had and Owen v. 
received to the uſe of teſtatrix, and non afſumpfit infra ſex 1 00 1 
A annos pleaded: the evidence proved that the defendant ſaid, Buller N. P. 148, 
I acknowledge the receipt of the money, but the teſtatrix | | 
ZJave it to me.” Mr. Baron Clive directed the jury to find for 
the defendant: for ſuch an acknowledgment could not 
amount to a promiſe to pay, when the defendant inſiſted that 


he had a right to retain the money as a gift. 


In the caſe where ſeveral are bound jointly and ſeverally Bland v. 

cc in a note or other undertaking, if a joint action is brought Haſelrig. 

« apainſt all, and they plead the ſtatute of limitations, proof 9 
f a promiſe by one within fix years will ſupport the action: 
* notwithſtanding it was formerly held otherwiſe in the caſe 

« in the margin.” oe 1 | 


For where, in "o/ſump/it on a joint and ſeveral promiſſory Whitcomb v. 

note, and the action which was againſt one who pleaded the Op 
ſtatute of limitations, payment of intereſt by another of MM 
the drawers, was held a ſufficient acknowledgment to take 
it out of the ſtatute as to all, and the plaintiff recovered 
accordingly. „ | LL | 5 
„nd in this caſe it was decided, That where a joint and Jackſon v 
ſeveral promiſſory note was given by two in the year 1784, „ 
and one became bankrupt, the payee proved the note under his e 
commiſſion, and received ſeveral dividends, the laſt of which was 

in the year 1793 3 a balance remaining unpaid, the preſent 

action was brought, and the defendant pleaded the ſtatute 

of limitations. It was held, that the payment of the divi- 
dend under the commiſſion againſt one took the debt out of 

the ſtatute of limitations, —_ = on 

2. © But a premiſe is not neceſſary to take a demand out Vea v. Tourakert 
te of the ſtatute; for the lighteſt acknowledgment of the debt | 3 
c has been held ſufficient, as to ſay, * Prove your debt, and Mansfield. 
EI will pay you,” or “I am ready to account, but nothing Cop. 548. 
is due to you.” %% 
380 where to an action of ofſumpſit and the ſtatute of limi- -- ora 

| | ä 2 2 - 4 OrTAit. 
tations pleaded, the plaintiff proved, that juſt after the _— PeakeN.P.C.99- 


= 


"= „ N , * OY . 4 1 an W — 
. « : — 
£ . : 
| | py 


| 1 ans + ASSUMPSIT. = 
1:1) | had been delivered, the defendant met the plaintiff, and ſaid, 
118 c What an extravagant bill = have delivered to me.“ 
| Lord Kenyon ruled this to be a ſufficient acknowledgment of 


ſome money being due, ſo as to take it out of the ſtatute. 


| | « And what is an acknowledgment of the debt, is matter 
ww | 4 to de left to the jury.” : 
| 


Loyd v. Maund. For where the defendant, on the action being com- 
in 3 T. Rep. 760. menced, wrote a letter to the plaintiff's attorney in very 
1. ambiguous terms, neither A admitting nor denying 
# the debt; the plea was the ſtatute of limitations, and the 
| plaintiff relied on the letter as an acknowledgment, the 
judge being of opinion, that it did not amount to an ac- 


— 3 Fn 


* — — 
— To Pn et Ez 
N 
1 
2 3 


11 knowledgment, nonſuited the plaintiff; but on a motion 
[ is | for a new trial it was held, That it ſhould have been left 
. to the jury whether it amounted to an acknowledgment 
— 14 or not. 

— 14 3. © The next mode by which the ſtatute is prevented 
4 & from becoming a bar, is by having ſued out proceſs out of 
wan - [ 153 ] © ſome court before the fix years elapſed, and having pro- 
1:1 ec ceeded on it,” 1 | 

— 14 Holliſter v. 1. A latitat ſued out within ſix years ſhall be good to 
44 Coulſon. prevent the ſtatute from running, though no bill of Mid- 
1 2 otra. 55% = dleſex preceding it is ſhewn. 80 a capias is good without an 
[5 in s Burrowes. original, | „„ 

ii g | ee hat Quære, Whether a clauſum fregit will fave it. 

IF: 'F Babington. „ | | 

1 2 L. Ray. 880. 2. « So though the writ ſued out has been an informal 
1 1 „e one, it ſhall yet be ſufficient.” As where an attachment 
1 | | . of privilege was ſued out againſt an attorney, but was in- 
41 formal, from the circumſtance of being made returnable 
1 Fi on a general return: it was however held ſufficient to pre- 
14% vent the demand from being barred by the ſtatute : for the 
| clauſe in the ſtatute which permits the plaintiff to bring a 

new action within a year, where the firſt judgment has been 


F 
1 reverſed, allows for informality, ſince it takes notice of ſuits | 
| ; | Rayed for irregularity.” fp 


«© But though irregular or informal proceſs may thus 

- « prevent the ſtatute from attaching, yet proceſs which is 
ce impoſſible or a nullity ſhall not take a demand out of the 
« ſtatute.” TT | 5 


rr , . nn 


| 
f 15 
Creenv. Rivett. For where to a plea of non une infra ſex annos, the 
| 2 Salk, 423» plaintiff replied a bill of Middleſex teſted die Lune prox. poſt 
| | tres ſeptimanas, &c. and returnable the ſame day, whereupon 
was returned non eff inventus, and ſhewed the continuances, 
and relied on this as proceſs to prevent the ſtatute's attach- 
ing on the demand; but on demurrer the defendant had judg- 
ment, for there cannot be ſuch a bill of Middleſex as this is, 
... - returnable the very day of the teſte; and the plea of the 
_ Ratute of limitations is to be favoured. | | 
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2. So if the plaintiff has levied a plaint in aum in an 
Inferior court, it ſhall prevent the ſtatute of limitations 


from running againſt him, if he avers in his replication 


above, that it is for the ſame cauſe of action. 

And if an action has been ſo commenced in an inferior 
court, and the defendant removes it by habeas corpus to the 
King's Bench; though the fix years have elapſed before the 
removal, yet the ſtatute does not bar the action, if the com- 
mencement of it in the court below was within the time. 


4. If the plaintiff files bis bill in Chancery, and pending 


the ſuit there, the ſtatute of limitations runs againſt his 
demand, and his bill is afterwards diſmiſſed as a matter 
properly «cognizable at law; in ſuch caſe the court will 
interfere and ſave his right, by not ſuffering the ſtatute to 
be pleaded in bar of it; though in this caſe it is ſaid, thay 
*a bill depending in Chancery for fix years is not ſufficient to 
take a debt out of the ſtatute of limitations; zdeo quere. 


But if a plaintiff has been delayed by the defendant 
himſelf, as by an injunction ſtaying proceedings, till after 
the ſix years have run, in ſuch caſe the plaintiff ſhall not 
be barred. JJ gy CO | 
5. But it is neceſſary that a ſuit ſhould be continued: for 
though a writ has been ſued out, yet if there have been 9 
proceedings on it for fix years from the ſuing out the writ to the 
time of declaring, the ſtatute ſhall run againſt the demand. 
Therefore wherever to non afſumpfit infra ſex annos the 
plaintiff replies a writ ſued out within the fix years, he muſt 
alſo ſhew the continuances in the ſuit; and a zaliter proceſſum, 
from that time to the declaration, is not ſufficient, | 


« And the continuances muſt be by regular proceſs,” 


For where to a plea of the ſtatute of limitations the 


plaintiff replied, That he had ſued out a bill of Middleſex 


in Mich. Term 1785, which had been regularly continued 


to Mich. 1789, when he ſued eut an attachment of privilege 
for the ſame cauſe of action to which the defendant ap- 
| peared z to this there was a demurrer, when it was decided, 
That to keep the ſuit alive there muſt be a continuance of 
the original writ ſued out; that here the firſt proceſs was 


by bill of Middleſex, of which an attachment of privilege ſ being 


a writ of a different nature ) could not be a continuance; and 
the defendant had judgment. ; 


So the continuances muſt be pleaded, where the cauſe has 
been commenced by latitat or common clauſum fregit z but other- 
| wiſe where it is by original. Thercfore, where the 
plaintiff replied to the plea of the ſtatute of limitations, 
an attachment of privilege ſued out againſt the defendant 
(being an attorney) on a caia day within the fix years, it 
was held, that the continuances need not be ſhewn 


* 


an 


Budd v. 


Gawer v. James. 
Trin. 14 G. 2. 
C. B. 

Buller N. P. 151. 


Anon. 
x Vern. 172. 


Anon © 

2 Atk. T. 

1 Atk. 282: 
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Anon, . 


2Chan.Caſ. 217, 


Lacon v. Lace 


Berkenhead. 
2 Salk. 420. 


Smith v. Bower. 
3 T. Rep. 662+ 


Finch v. Wilſon, 
1 Will, 167. 
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Whitehead v. 
Euckland. 
Style 373. 401. 


Per Holt. 
2 L. Raym. 881 
Harris v. 
Woolford. 


6 T. Rep. 617. 


ASSUMPSIF. 


an attachment of privilege in C. B. is in the nature of an 
original awrit, in which no continuances are required to be 
ſhewn, but merely the teſte. 0 | 


6. So in order to ſave the ſtatute of limitations, it 


is not ſufficient to ſhew the ſuing out of the writ within 


the time : it mult alſo be ſhewn to have been returned. 


7. If a bill of Middleſex ar latitat has been ſued out in 
« the vacation, it by fictiangbf law always bears teſte as 
ic of the laſt day of the preceding term; it might therefore 
« happen, that though a demand was really barred in point 


4 of time, yet by the reference to the laſt day of the preceding 


Johnſon & alt. 
Aſſignees ot 
Hargrave, Ve 
Smitlr. 

2 Burr. 950. 


n 


Lambert v. 
Whitchy. 
Paſch. 1760. 
= 

Bull. N. P. 151. 


Oſman v. 
Bowlcy, | 
Hil. 12 G. 2. 
Per Eyre. 
Bull, N.P. 149. 


Duljer, ibid. 


c term, the proceſs might ſeem to precede the time when 
« the debt was in fact barred, and ſo take it out of the 
6 ſtatute.” | | | 


* It was therefore decided in this caſe, That where to a 
plea of the ſtatute of limitations the plaintiff replied a 
latitat ſued out and teſted of the laſt day of the preceding 
Michaelmas term, at which time the demand was not bar- 
red; that the defendant ould not be bound by this arti- 
ficial reference to the laſt day of term, but might re join 
and give in evidence e true time when the proceſs was 
ſued out, ſo as to enable the ſtatute to attach on the de- 
mand. | EY 


Wherever therefore the plaintiff endeavours to take ad- 
vantage of this reference, the defendant ſhould rejoin ; 
and in his rejoinder ſhew the true time when the awrit was 
ſued out. 85 | | 0 


If the defendant pleads non aſſunipſit infra ſex annos ante 
diem impetrationis brevis, and the plaintiff reply quod aſſumpſit 
infra ſex annos, viz. ſuch a day, the plaintiff is not obliged 
to prove the taking out the original, becauſe there is a par- 
ticular day mentioned in the replication : but if no particular 
day be mentioned, the plaintiff muſt prove the taking out of 
tlie original. | | 5 

But there ſeems little foundation for that diſtinction; 
for though a particular day be named in the replication, 
yet the plaintiff is not bound to prove a promiſe on that 
day: and the manner of pleading to avoid the neceſſity of 
proving the original at the trial ſeems to be miſtaken: for 
in ſuch caſe the plaintiff ſhould reply, that he ſued forth 
the writ on ſuch a day, and that the defendant promiſed 
within fix years of that day, and conclude with an aver- 
ment: and then the defendant is at liberty to take iflue in 
his rejoinder, either on the time of the writ being ſued out 
or on the promiſe being made within ſix years of the time 
mentioned, they being alleged as diſtinct facts in the repli- 
cation; and when the defendant takes iſſue on one of theſe 
facts, he admits the other to be true, and ſo it need not be 

proved, e 1 fp 
And 


 ASSUMPSIT. 

And where to a plea of the ſtatute of limitations the 

plaintiff replies a bill of Middlſes ſued out on a day certain, 

and the defendant rejoins that he did not promiſe at any 
time within fix years next before the ſuing out any precept 

called a bill of Middle/ex, the plaintiff cannot give parol evis 
dence of the time of ſuing out the writ only, but he muſt pro- 


1535 


Burnell v. 
Braund. 5 
G. Hall. Sittz 
Trin. 177. 
MSS. 


duce the writ itſelf, for the writ ſtated in the replication is 
not admitted, but the iſſue is joined, that the defendant did 


not ſue out any writ. #2 | 
8, « By ect. 4. of ſtat. 21 Fac. 1. c. 6. if the judgment 


cc has been arreſted or reverſed for error, or the defendant. 


C 156 3 


has been outlawed, and the'fix years expire, the plaintiff 


e may bring a new aCtion, provided he does it within one 
« year after ſuch judgment has been arreſted, Sc. or the 
„ outlawry has been reverſed.” 85 — — — | 
9. So if there is an account current with mutual items, 
and any one of them be within the ſix years, that ſhall pre- 
vent the ſtatute from attaching : but if all the items are be- 
yond the ſix years, the ſtatute in ſuch caſe is a bar, 


3. How the Statute is to be pleaded. 


Catling v. 
Skoulding. | 
ante 149. 


te Where the cauſe of action is to ariſe from an executory | 
cc conſideration, as ſome act to be performed, and a promiſe _ 


c to pay in conſequence of it, there non afſumpht infra ſex 
cc annos is not the proper plea ; for the aſſumpſit does not 
cc ariſe till the conſideration is performed, which may be 


% long after the promiſe made: it ſhould be actio non ace. 


et crevit infra ſex annos,” F 
As in a umpſit the plaintiff declared that, in conſideration 
that he, at the requeſt of the defendant, would admit 4. 
and B. as gueſts to diet them, that the defendant promiſed 
to pay ſo much, and avers that he did ſo admit them: the 
defendant pleaded non aſſumpſit infra ſex annes, and on de- 


murrer it was held to be a bad plea : for it was not material 


when the promiſe was made, if the cauſe of action was 


within ſix years, from which time only the ſtatute begins to 


run, and the dieting might be long after. 


c This is the caſe of a/imp/it generally; where the action 
« is indebitatus aſſumpſit it is different, as this laſt is for a 
«© ſubſiſting debt.” „ . „ 
For where to ſuch an action of indebitatus aſſumgſit, 
founded on a promiſe to pay on demand, the defendant 
pleaded non aſſumßſit infra ſes annes, and the plaintiff de- 
mutred for cauſe, that the plea ſhould be “ that there was 


no demand within fix years,” or © non aſſumpſit within fix 
years after demand ;” but the Court held the plea good: 


ic for an indebitatus aſſumpfit ſhews a debt due at the time 


of the promiſe made, and ſo the plea is good.“ But it 
* : e e had 


Gould v. 
Johnſon. 
2 Salk. 422. 


© 


Collins v. 
Bunning. 
Caſ. K. B. 444. 


— 


ied © | ASSUMPSIT. 
Powell v. had been otherwiſe, had the duty ariſen from a collateral 


Pierce. | | 

Mich. 4 C. r. matter. | | | Ry 
Bull. N. P. 151. [cs * 8 0 0 0 . Ek . 0 . 
Hopkins v. 4. Another plea in this action is bankruptcy in the plaintiff's 
Dewar. for if pleaded, it is a ſufficient bar to the action for the de- 
N 8. 2. fendant: or if proved at the trial that the plaintiff was a 
Bull. N. P. 252. bankrupt at the time of the work or labour done, it will be 


ſufficient to nonſuit him, | 


cc But this is a good plea only where the action is for a 
cc debt due to the bankrupt before his bankruptcy, for he may 
cc maintain an action for what he earns after his bankruptcy.” 


Chippendale v. For where to aſſumpſit for buſineſs done as an attorney, 
Tomlinſon. | the defendant pleaded that the plaintiff was a bankrupt, and 
B. R. Cookers the commiſſion in full force, the plaintiff replied that 2% 
B. L. 459 buſineſs was done after the aſſignment, and for the neceſſury 

. 157 ] /upport of himſelf and his family; to this was a rejoinder that 

| the plaintiff had not obtained his certificate, and a demurrer. 
Silk v. Oſborne. The Court were of opinion, that though the aſſignees might 
Fans v. Brown. ſeize the bankrupt's future effects, yet that no other perſon 
ante 122. | . 8 . 

could ſay that he had not a property in his own earnings, 
that the aſſignees could not contract for the bankrupt's la- 
bour, nor let him out, and therefore they over-ruled the 

demurrer. | 


« But if the defendant pleads bankruptcy in the plaintiff, 
« he mult alſo plead the commiſſion and Na = 


Cary v. Oriſp. For where he pleaded only that the plaintiff was a bank- 
Salk. 108. rupt, and ſo all his goods, Sc. belonged to the commiſ- 
ſioners, the plaintiff demurred and had judgment; for till the 
alignment the property of the goods is not taken out of the 
bankrupt. | 


2. © So that the defendant was a bankrupt and had obtained 
1 Hic certificate, is a good plea to diſcharge all debts due 
esc before his bankruptcy.” e 


1. But it is a bar to ſuch debts only as could be proved 
under his commiſſion. | a | 8 


Vaul v. Jones. Therefore where the plaintiff had joined the defendant 
. Rep. 599. in giving a warrant of attorney to confeſs a judgment as a 
ſecurity for money payable at a future day as a ſurety, the 
defendant became a bankrupt before the plaintiff had paid 
any money on account of the ſecurity, though it had been de- 
manded of him before the defendant's bankruptcy; it was 
adjudged, that though a party is liable for another by a 
contract prior to the bankruptcy, yet if he has not actually 
paid the money before the commiſſion, he cannot prove it 
under the commiſſion, and ſo he is not barred by the 


certificate. | N 
Goddard v. So where the caſe was, that the plaintiff having become 
A N bail for the defendant, a judgment was obtained againſt him 
; Wilſ. 262. 


pl. Rep. 764. on the bail bond in M:haelmas term 1763, on which he 
5 breght 


NT) Dd. ASSUMPSIT. 
brought a writ of error; in March 1764, the defendant be- 
came a bankrupt: in Trinity term 1764, the writ of error 
was non- proſſed, and in January 1765, he paid the money 
to the plaintiff in that action, and in May 1765, the bankrupt 


157 


obtained his certificate. To an action brought to recover the 


money ſo paid, the bankrupt pleaded his certificate, which 
was held to be no bar; for as the plaintiff had not paid 
the money till long after the bankruptcy, he could not 
ſwear that it was a debt due at the time of the bankruptcy, 


and fo could not prove it under the commiſſion, and therefore 


it was not barred by the certificate. 


[158 1 


« But where the debt could have been proved under the 


commiſſion, the certificate ſhall be a bar to the action.“ 
Therefore where the plaintiff had joined the defendant 
as ſurety in a bond payable by inſtallments, and after qefault 
in the firſt inſtallment, the defendant became a bankrupt; 
it was held that as this could have been proved by ſtat. 
7 Geo. 1. c. 31. under the bankrupt's commiſſion, that it ſhould 


Brooks v. Lloyd. 
1 T. Rep. 17. 
Martin v. Court. 
2 T. Rep. 640. 
8. P * | 


be diſcharged by his certificate, which therefore was a bar to 


the action. 


A2 Nut though by his certificate a bankrupt is diſ. 


« charged from all debts due at the time of the commiſ- 


c ſion ſued out, yet he may make himſelf liable for a debt due 


C before his bankruptcy, by a new promiſe before his certificate 
6c obtained.” | 1 of | 

As in this caſe, where the bankrupt was indebted in two 
notes to the plaintiff, who did not prove them under the 
commiſſion, and on cancelling them the bankrupt gave him 
a note for little more than half their amount; this was held 
to be a good debt, and recoverable after the bankrupt had 


Trueman v. 
Fenton. 
Cowp. 544. ante. 


obtained his certificate, K | 0 


But had the note been given as a conſideration to induce 
the plaintiff to ſign the defendant's certificate, it had been 
void under ſtat. 5 Geo. 2. or if it had been obtained by 
coercion, it had been in like manner void. 


Cockſhot v. 
Bennet. 

2 T. Rep. 765» 
ante 5, 


« So if a new promiſe, after the bankrupt has obtained 


his certificate, is ſet up to charge him, it muſt be an 
« an abſolute, not a conditional promiſe.“ 


For where the promiſe was proved in the following man- 


ner, made by the bankrupt after he had obtained his certifi- 
cate, That the plaintiff ſhould be no loſer, but that he would 


pay him when he was able:” It was ruled by Lord Lowgh- 


| borough, at the trial, that the promiſe was abſolute, and the 
benefit of the certificate waived. But on a motion for a 
new trial, it was held to be a conditional promiſe, and 
that the plaintiff ſhould not recover on it, unleſs he proved 
that the defendant was able to pay at the time of the action 
broughtt PF „ | : | 
So where the plaintiff ſued on a promiſe to pay, made by 


Per Heath and 
Gould, Juſt. 
diſſent. Lord 
Loughborough. 
Besford v. 
Saunders. 

2 H. Black. 116. 


Colls v. Lovell. 


the bankrupt after his bankruptcy, on certain conditions: _ Ne PENG: 
EEE ES, ets proof 
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Wickes v. 
Strahan. 
Þ Stra. 1157. 


Thornton v. 
Dallas. 


Dougl. 46. 


Philpot v. 
Corden. 
5 T. Rep. 287. 
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Graham v. 
Benton. 
F 1 Wil. 41. 


Paris v. Salkeld. 


2 Wilſ. 137. 
139. 


1 WIII 21. 


French v. 
Watſon. 


2 Wilſ. 74+ | 
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proof that he had petitioned the Chancellor n the al- 
lowance of the bankrupt's certificate was ruled to be a good 


anſwer to the action, for it way attempting to defeat che 
object of the agreement. | 


4. A certificate under a joint commiſſion ſhall diſcharge 
a ſeparate debt; for ſeparate debts may be proved under a 
joint commiſſion by the Chancellor's order on petition. 


5. © By ſtat. 5 Geo. 2. c. 30. The effects of a bankrupt 
gc againſt found, a ſecond commiſſion has iflued, are always 
& liable to his debts, except on the ſecond commiſſion he 
* has paid fifteen ſhillings in the pound; therefore 1 in ſuch | 
cc caſe the certificate is no bar,” 


And though the fut commiſſion had been ſuperſeded by con- 
ſent of the creditors, they having received a compoſition, 
yet in the caſe of a ſetond bankruptcy, the bankrupt muſt 
pay fiſteen ſhillings in the pound: for the ſtatute has the 


words in it, “ compounded their debts.” 


So if a perſon becomes a ſecond time a Longs, if he 
does not pay fifteen ſhillings in the pound, and is ſued by 
a creditor who has even ſigned his certificate under the ſecond 
commiſſion, the certificate is in ſuch caſe no bar whatever: 
for the ſtat. 5 Geo, 2. makes the certificate. only a protection 
ro the bankrupt's perſon, but his effects {till remain liable t to 


his creditors. 


al in Which the bankruptcy "TR TORI | 
at the time of the action brought, and the certificate been 


obtained. 


x; But where the cauſe of ahi was before the bank- | 
ruptcy, and the action commenced during the bankruptcy, 
but he certificate not obtained till after the judgment, ſo that it 
could not be pleaded, the Wa ſhall be * by | 
application to a Judge. 


2. Where the party becomes Jankrupt after the action com- 
menced, he may plead the bankruptcy pruis darrein continu- 
auce, which muſt be receiycd if verified by affidavit; but in 
ſuch caſe it is not ſufficient to ſay, „ that on ſuch a day he 
became a bankrupt ;” but he thould add, “ that he had con- 


formed to the ſtatutes concerning bankrupts,” or it is bad, 


Note: When a bankrupt is ſued, it is uſual to apply by 


motion to the court to diſcharge him on common bail, which 


on a proper affidavit is done or refuſed, SY to the cir- 
cumſtances of the caſe. 


5. The next plea I ſhall conſider i is that of a Tender, 


% Wherever the defendant admits the money to be due to 
6 the plaintiff, it muſt be pleaded in the form of a tender.“ 


For where to afſumpſs for money had and received, &c. 


the defendant pleaded non fi empſit to the whole of the plain- 


"0's 2 
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tiff's demand, except ten guineas; and as to that ſaid, had. 


he was ready and had always been ready to pay the ſame; this 


on demurrer was adjudged to be a bad plea: for whether 
defendant was always ready to pay or not, is not ifſuable 
it ſhould have been pleaded as a tender. 


1. Where the agreement is to pay at a certain time, “ a 
tender at that time, and always ready,” is a good plea ; but 
where the money is due and payable immediately by the 
agreement, the party muſt plead tout temps priſt from the 
time of the promiſe : and therefore in ſuch caſe, this plea is 
bad after an imparlance, for by that it appears that the de- 
fendant was not always ready. TS 


But a tender may be pleaded after an imparlance by leave 
of the court, under particular circumſtances : as where the writ 
was returnable in Eaſter term, and the declaration not de- 
livered till the day before the Eſſoign day of Trinity term, 
and the defendant lived in Shrop/hire, ſo that the agent could 
not get inſtructions in time, I 


2. Where the action is indebitatus afſumpſit, if the defend- 
ant pleads a tender, it muſt be with a tout temps priſt gene- 
rally; for where it was that he was out temps priſt after the 
tender, it was held ill on demurrer: for it is not enough that 

he was always ready after the tender, for the money was 
due before, and the neglect of payment was a delay, a 
breach of contract, and a cauſe of action; and therefore 
the plaintiff ſhould have judgment for the time which was 
unanſwered. PE oa. 


3. It was adjudged on demurrer, that a tender was plead- 
able to a quantum meruit, „ „ 
4. Where there is no certain time in the promiſe for pay- 
ment of the money, the defendant is to be always ready, 
and when he pleads: /emper paratus, the plaintiff mult in his 
replication ſhew a ſpecial) requeſt and refuſal, if there be 
any, for the requeſt laid in the declaration is not material 
nor traverſable, | | 


5. Where a time and place is fixed for payment, if the 
parties meet, he that pleads a tender muit alſo plead a re- 
fuſal, or ſuch plea will be bad on demurrer, though good 
after a verdict; but if one be abſent, the other muſt ſthew 
that he was at the time and place, and made the tender; in 
which caſe he muſt ſhew at what time of the day he was 
there, and how long he ſtaid; for he ought to ſhew that he 
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2 Salk. 623. | 
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ancaſter. 

1 Stra. 576. 
Ferrand v. 
Pearſon. 

Paſch. 2 Geo. 1. 
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Bull. N. P. 156, 


Lancaſhire v. 
Killingworth, 
2 Salk. 62 Jo 


| has done all that could be done to accomplith what by his 


agreement he was bound to do. 5 Co. 114. Yelv. 38. Cro. 
Jac. 13. = 3 EH 
And in ſuch caſe, the laſt part of the day is the time by 

law appointed for a tender, unleſs the circumſtances of the 
Eaſe point out another time, as payment on the transfer of 
ſtock, which muſt be from ten to twelve. - 


M 4 | A tender, 
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A tender, and that he has been always ready foie the 


death of the inteſtate, is a bad plea by the adminitrator » it 


ſhould be that his inteſtate was at all times during his life 
from the making of the promiſe ready to pay, and that he 
has been always ready ſince his inteſtate's death. ; 


Under the head of a tender —— the caſe of poyment of — 


money into court. 


1. For wherever the defendant pleads a tender, he wt . 
always pay the money into court he admits to be due; for with- 
out that it is no plea, and the plaintiff may ſign judgment. 


2. If the defendant pays money into court, but does not 
afterwards pay the plaintiff Yig cgſts up to that time, the plain- 
tiff may go on with his action. 


3. If after money paid into court, the plaintiff proceeds. 
in his action, it is at his own peril : for if he does not prove 
more due than is ſo paid into court, he ſhall be nonſuited, 
and the defendant have his coſts; for a tender and refuſal | 
diſcharges coſts. 


As to what ſhall be a rd Tees is ſettled, 


I. That if the defendant proves a tender in bags it is ſuffi- 
cient, for it is the receiver's buſineſs to tell it: but if the 
defendant ſays, „Here, I am ready to pay you,” and yet 
holds the bags all the time under his arm, it is no good 
tender, 


But where a party inſiſts that more is due than the other 
offers to pay, in ſuch caſe it is not neceſſary to produce the 
money ; and where there are ſeveral who claim different 
demands on a joint amount (as ſailors for their wages), if the 
defendant makes an offer of a groſs ſum to all, which is re- 
fuſed, each inſiſting that more is due ; ſuch tender is good. 


A party tendering money cannot demand a receipt; and 
therefore an offer to pay, it the other party will give a re- 
ceipt, is not a good tender. But if the party objected to the 
quantum, it waives any objection on account of a receipt 
being demanded, 15 | 


2. A tender in foreign money made current by . 
tion, is a good tender. | 


. A tender to a ſervant, who carries the money into the : 
houſe, and brings back word that his maſter will r not receive 


it, is a good tender. 


And note, That the defendant cannot plead non ul. 1 


to all the counts and a tender beſide. 


6. Another plea in this action is that of Infancy. | 8 


Though this may be alſo given in evidence of the general 
iſſue of non uni, 7, for the promiſe 7 an * ic e 


void, 
cc The 


"—- 4 


* 
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. The general rule in the caſe of infants is, that they are 
4 liable on no contracts, except for neceſſuries, as meat, drink, 


« education, clothes,” Ws. 


But if theſe contracts ariſe from fraud, infants are liable, 


as they are to all actions ex delicto, as here for money embez- 
zled by the defendant from his maſter, to which he pleaded 
| Infancy, and ruled to be bad, and that he was liable. 


I. But neceflaries for an nfant's ꝛwiſe are neceſſaries for 
himſelf, and he ſhall be liable; but if furniſhed in order for 
the marriage, he is not liable: for ſhe was not hen his wife, 
nor the goods furniſhed on his credit. IE 


2. So if one under age contracts for the nurſing of his 
child, it ſhall be deemed a lawful contract, and he ſhall be 
3. „80 whatever is for the benefit of 
„ ſhall be liable to in this; action.“ 


As where a copyhold eſtate deſcended to an infant and 
a reaſonable fine was aſſeſſed, it was adjudged, that indebi- 
tatus afſſumpſit lay againſt the infant for that fine when he 
attained his full age, he having enjoyed it during the time 


of his infancy. And Juſtice Yates was of opinion, that it 
would lie during his infancy, though debt would not. 1 £9. 


5 Raymond, 30. 


oö if a leaſe be made to an infant, and he occupies and 
enjoys under ſuch a leaſe, he is chargeable for the rent in- 
curred during the time he continues in poſſeſſion. | 


4. But though an infant is liable on his contract for ne- 
ceſſaries, yet if one /ends money to an infant, even to pay for 


neceſſaries, the infant is not liable; for it may be miſapplied, 
and therefore the law will not truſt him with the expend- 


Briſtow v. 
Faſtman. 
Eſpin.Caſ, N.P, 

37S 


Turner V. 
Fri ſby. 
1 Stra. 168. 


Bac. Max. 


18 Max. 


an infant's eflate, he 
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Earle v. Peele. 
Salk. 386. 


* 


iture; but it is at the peril of the lender, who muſt lay it 


out for him, for then in fact it is providing him with neceſ- 
ſaries: beſides, the 
on the application. 
So that if the plaintiff proved that the money was lent to 
pay for neceſſaries, and applied to that purpoſe, he might be 


afſumpfit is founded on the lending, not 


Ellis v. Ellis. 
Caſ. K. B. 197. 


entitled to a verdict: but in ſuch caſe the defendant ſnould 


rejoin and take ifſue on the expenditure. 


„ And therefore in ſach caſe, where infancy 1s pleaded, 
goods were neceſſaries, is the only proper replica- 


#6 © that the 
tion. 


Tor where in aſſumpſit on a farrier's bill and infancy 
pleaded, the plaintiff replied, that it was for neceſſaries for 
the infant's horſes : on demurrer the replication was held to 
5 be bad: for non conſlat, that the horſes were neceſſaries for the 
infant. The replication ſhould have been generally“ _ 

3 EO h | 6 hp ticy 


Clowesv. Brook. 
2 Stra. 1101. 


| Whittingham 
Cro. Jac. 494 


Bull, N. P. 1 9 | 


Cro. Eliz. 126. 


Bainbridge v. 
2 BI. Rep. 1325, 


FE p 1. N. Pp. Caſ. 
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| they were neceſſaries,” and then have left it to evidence, if | 
the things furniſhed were not neceſſaries, from the circum- 
ſtances of the defendant's health and fortune. 


5. Goods furniſhed to an infant in the away of is trade 
& are not neceſſaries, and therefore he is not liable; for the 
“law will not allow him to trade, which may ruin him.“ 


In aſſumpſit for goods ſold and delivered, the defendunt , 
pleaded infancy, replication that they were pro neceſſaris victu 
& apparatu ad manutentionem familtie ſue, The defendant 
rejoined, that he was a mercer at Shrew/bury, and bought 
theſe wares to ſell again, and traverſed that they were pro 
neceſſurio, & c. demurrer thereupon : and per curiam, this 
buying for the maintenance of his trade, though he gains 
thereby his living, ſhall not bind him, for an infant ſhall not 
be bound by his bargain for ay thing but e as 
meat, drink, or learning. 


And this was ſo ruled by chief juſtice Lee in this caſe, 
which was an action for tobacco ſent to the defendant, who 
was an infant, and kept a ſhop in the country; which the 
Court held would not he againſt an infant, whom the law 
would_not ſuffer to trade. | 


Though in ancther caſe 1 Mr. Baron Clarke,. wherein 
the defendant gave nonage in evidence, it appeared that he 
had ſet up a farm, and bought the ſheep from the plaintiff 
to ſtock it: the judge charged the jury to find for the plain- 
tiff; and ſaid, he thought the law ſhould not put it into the 
power of infants ſo to impoſe on the reſt of the world. 


c And ſo much are the contracts of infants deemed _ 
& for any thing but for neceſſaries.“ | 


That if an infant contracts debts for e not meeps. 
ſaries, and dies, and his executor promiſes to pay, yet it 
ſhall not bind the eſtate : for the contract on which the pro- 


miſe was founded being void, the promiſe ſhall be deemed 
ſo too. 


6. © But where an ;nfant i to ; ſub. poteſlate parentis, and living 
&« in the houſe with his parents, he ſhall not then be liable 
« even for neceſſaries.“ | | 


Therefore where the aQion was * caps and other orna- | 
mental apparel; it being proved, that the defendant was an 
infant, and lived all the time with her mother; it was ruled 
by the Court, that under theſe circumſtances the infant could 


not bind herſelf even for neceſſaries; for that what was fit | 


proper for infants under ſuch circumſtances was to be 
left to the direction of their parents, and allowing ſuch con- 
tracts would be to encourage extravagance. 


And per Lord Kenyon, Where a tradeſman colludes ith 


a young man and gives him credit to an extravagant extent, 


even for what * be deemed Eons as clothes ex gv. 
_ | hong 


but no further. 


|  ASSONPIIT. 
though the father might be liable to a certain degree, yet in 
ſuch caſe of extravagant credit the father ſhall not be liable. 


And a tradeſman is bound to inquire into the real circum- 


5 ſtances of an infant whom he furniſhes with clothes: for 


thoſe things are only to be eſteemed neceſſaries, in order to 
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Ford v. 

Fothergill. 
Eſpin. Caſ. N. P. 
211. 


charge an infant, which correſpond with his real, not with 


his apparent circumſtances. 


7. « But though an infant is thus exempt from all de- 
« mands, except for neceſſaries, yet if goods, not neceſſaries, 
4 have been delivered to an infant, and, after his coming of 


Southerton v. 
Whitlock. | 
1 Stra. 690. 


« age, he promiſes to pay for them, he thereby ratifies the 


4c contract, and ſhall be bound to pay. And what amounts 


« to ſuch confirmation ſhall be matter to be left to the 


© jj 1 5 
However, where an infant ſo binds himſelf by a new 
4c promiſe, he ſhall not be bound farther than the promiſe 
„ extends. | n DL 

For where under a plea of the general iſſue infancy was 
given in evidence by the defendant, the plaintiff's counſel 


then gave evidence of a promiſe after he came of age, to pay 
half-a-crown in the pound; it was ruled by Juſtice Fofter, that 


7 


Creen v. 
Parker. 
Abingdon Sum. 
Aſſ. 1756. MSS. 


this new promiſe ſhould bind him to pay to the extent of it, 


And where to a plea of infancy the plaintiff replies, that 
the defendant had ratified his promiſe after coming of age, 
and the defendant rejoins that he had not ſo ratified his 
promiſe after full age, upon which iſſue is joined. It is 
ſufficient for the plaintiff to prove the promiſe; and the proof 


Borthwick v. 
Carruthers. 
1 T. Rep. 648. 


that the defendant was not then of full age, lies upon the defend- 
ant, though the aſſertion that he was of full age makes part 
of the plaintiff's replication z; for whether of age or not, is 


a matter which lies within the defendant's own knowledge, 
and not within the plaintiff's. To 
as where there was a plea of infancy, and at the trial 
e/ counſel for the defendant would have called his father 
to prove his nonage at the time of the contract: the Court 
refuſed to admit him, for he was named guardian on the 
record, and fo was liable to the coſts of the, action. Eo. 


Jekyll v. 
Paterſon. 
Sitt. Hil. 25 
G. 3. MSS. 


© But where the plaintiff relies on a new promiſe made 


after full age, the infant muſt always be charged on zhe 
« ſimple contract,“ which the new promiſe was meant to 


eſtabliſh, 


For where an infant bought a chariot and horſes, and gave 
a ſingle bond for the money, and after, at full age, promiſed 
to pay, this matter being ſpecially found, the Court was of 
opinion that the contract was ſo extinguiſhed by the bond, 
that it did not remain to be a conſideration for his promiſe 
at full age, and ſo they gave judgment for the defendant. 


Capper v. 
Davenant. 
Trin. 29 Car. 2. 
B.R. | 
Bull. N. P. 1 55 


But 
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164 


Ayliff V. 
Archdall. 
Cro. Eliz. 290. 


Ruſſell v. Lee. 
1 Lev. 87. 


[ 165 ] 


Holt v. Wood, 
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1 Wilſ. 314. 


488 UNMPSTr. 
But if the things furniſhed were necgſſuriet, an infant may 
bind himſelf by bond, but it muſt be in a bond to the exact 
amount and value of the neceſſaries furniſned; for where it 
was with a penalty, it was adjudged to be void, but that a 
ſingle bond had been good. 20 5 —_ 
And ſo where an infant gave a ſingle bill for payment of 
neceſſaries, it was held good againſt the infant, 
8. But though an undertaking or promiſe is made to 
6 an infant, in conſideration of ſuch infant's promiſe, though 
&« this is void; yet, if the promiſe is for the infant's benefit, 
“e he may maintain an action on it.“ | | Ts 
As in this caſe, which was that of mutual promiſes to 
marry, and one, of- the parties was an infant, the infant re- 


covered damages for breach of the promiſe of marriage. 


7. In aſſumpſit under the ſtatute for w/e and occupation of 
an houſe, by permiſhon of the plaintiff ; nil habuit in tene- 
mentis is a bad plea. For the action is founded on the pro- 
miſes, and therefore if the plaintiff had an equitable title, 
or no title at all, yet if the defendant enjoyed by permiſſion 
of the plaintiff, it is ſufficient. For it is not neceſſary for 


the plaintiff to ſay, that it was his houſe, any more than in 


Campbell. 
2 Bl. Rep. 779. 
3 Will. 240, 
S. C. 


2 Bl. Rep. 827. 
3 Will. 304. 


aſſiunpſit for goods it is neceſſary to ſay that they were his 
goods, But the plea would be good at common law, for 
there an intergſt is ſuppoſed to paſs from the leſſor. 
8. judgment for a defendant in one perſonal action, is a 
& good bar to another perſonal action for the ſame cauſe, and is 
te therefore a good plea. (6 Co. 7.) But the cauſe oflaction 
c“ muſt be ſpecially ſtated to be the ſame,” Ds 8 


As where the defendant being a creditor to a bankrupt, 


| had ſigned judgment on a bond of the 5 on the 
0 


gth of March, and ſued out a writ of i. fa. thereon, under 
which the ſheriff levied the money: on the gth of April the 
commiſſion was ſued out, and in Michaelmas term following 
the aſſignees brought trover for the goods ſo taken under the 
execution, and had a verdiQ againſt them. They after- 
wards brought oſſumpfit for the money ariſing from the ſale 
of the ſame goods: the defendant having pleaded the former 
recovery in trover, it was held to be ill, for want of the proper 

averments to ſupport the plea, viz. that the qugſtion or cauſe of 
action was the ſame. Afterwards the parties going to trial on 
other iſſues, the ſpecial matter was found, though further, 
that the bankrupt had committed an act of bankruptcy be- 
ſore the gth of arch, vis. in the February preceding: but 
the Court held clearly that the aſſignees having failed in the 


action of trover, could not recover in afſumpfit for the price 


of the ſame goods. And the teſt when one action ſhall be 
a bar to another is, 4vhen the ſame evidence is required in both 
actions, as was the caſe in this. 5 

| | 9. © That 


A 


= been attached in the defendant's hands, by foreign attach- 
ee ment, is a good plea: ſo it may be given in evidence on 


(e the general iſſue,” Vid. Plen. Action of Debt. ch. 2. 


But if the defendant pleads ſuch foreign attachment at the 
ſuit of J. S., or gives it in evidence, he ſhould prove that 


the plaintiff was indebted to. F. S., for otherwiſe it might be 
a colluſion between J. S. and the defendant to defraud the 


_ plaintiff. But the plaintiff is at liberty to ſhew that the ſuit 
in London for the attachment was commenced after an ori- 
ginal filed by the plaintiff againſt the defendant, for that 
would avoid the operation of the foreign attachment, the 


ſuit being actually commenced in the courts above, when 


the attachment took Place, | 
As where in aſumpſit on a note of hand given by the de- 


Z fendant to the plaintiff, and non-aſſumpſit pleaded, the plain- 
tiff proved the note in evidence: the defendant in diſcharge 


of himſelf produced the record of a foreign attachment, 
whereby the ſaid debt was attached by city proceſs for ſatiſ- 


5 e That the money for which the action is brought har 


| Savage's caſes 


Salk, 291. 


faction of a debt demanded there of the plaintiff, and was 


there condemned: it was ruled by Trevor, Ch. Jult. that this 
was a good diſcharge; but that if the plaintiff could have 
 ſhewn the original wherein he declared to have preceded 
the attachment, ſo that it would have appeared that hie 
court 4vas in poſſeſſion of the action to recover the debt before it 
 evas attached, that in that caſe the plaintiff ſhould recover, 
notwithſtanding the attachment. | 


And in this caſe as to how it may be pleaded, and how 


Brook v. Smith, 


given in evidence on-the general iſſue, it was ruled that if Salk. 280. 


the attachment and condemnation be before the aurit purchaſed, 
it may be given in evidence on the general iſſue, becauſe 
there is an alteration of the property before the aCtion 
brought; but if the attachment only be before the writ pur- 
chaſed, but not the condemnation, it ought to be pleaded in 
abatement of the writ; but if the condemnation be after the action 
commenced, and before the plea pleaded, it may then be pleaded 
in bar, but ſhall not be given in evidence on the general 


iſſue, for that the property is not altered until condemn- 


ation, | 5 | 
10. © Alienage in the plaintiff is a good plea in abate- 
© ment, but it muſt be, that he is an alien enemy; for alien 
friends may maintain perſonal actions, and it ſhall not be 
“ preſumed that he was an enemy.” _ 
11. © A diſcharge under the inſolvent debtors act is a good 
5 6. plea,” | 3 1 | | | EE 
*But in ſuch caſe the defendant ſhould ſhew that he was 
a perſon within the benefit of the act, and that the diſ- 
charge was in every reſpect regular and purſuant to the 
ltatute. N 7 5 pb e 
IN en 12. cc A 


Openheimer 
v. Levy. 
2 Stra. 1032. 


Turner v. Beale. 
Salk. 521. 
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765 


May v. K ing. 
Caſe K. B. 538. 


Drage v. Netter. 
1 Ld.Raym. 65. 


Hilliard v. Cox. 
is a good plea that the inigſtate awas reſident within a dif- 


Salk. 37» 


Raveev. Farmer. 
4 T. Rep. 146. 


Kearſlake v. 
Morgan. 


5 T. Rep. 513. 


Marſhall v. 
Gibbs. 


2 Stra. 1022. 


Elrington v. 
Doſham. 

I Lev. 142. 
Per Lord 
Mansſield. 


2 Burr. 1010. 


Dale v. Sollet. 


4 Burr. 2133. 
L 168 J 
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12. & A releaſe is alſo a good plea in this action.“ 


And a promiſe before-it is broken may be releaſed by 
parol, but after it has been broken it cannot be diſcharged 
without deed, by any new agreement, without ſatisfaction. 


For till there is a duty or demand, there is nothing 


«© whereon the releaſe can operate.” _ 


Therefore, where to an action on a bill of exchange, 
againſt the drawer, he pleaded a releaſe after the bill 
drawn, but before the acceptance; it was adjudged bad.. 
For the releaſe was before the defendant was chargeable, the 
acceptor being firlt liable, 7 - 


13. Where an action is brought by 2 1 


erent dioceſe when he died ;” for ſimple contract debts are per- 


ſonal, and the adminiſtration muſt be committed of them 
And if a man has two houſes in 


where the party dies. | 
different dioceſes, and lives moſtly at one, but goes occa- 
ſionally to the other, where he happens to die, adminiſtra- 
tion ſhall be granted by the biſhop of the dioceſe where he 


died; for he was commorant there, and not merely as a 


traveller. | | : | 
14. It would be- a good plea for the defendant that all 

matters in difference between him and the plaintiff had 

been referred to arbitration, and an award made thereon ; | 


but where the defendant does ſo plead, and the words of the 


reference are of all matters in diſpute ; yet the plaintiff is not 

precluded thereby, but may give in evidence that the ſubje&t _ 
matter of the preſent action was not before the arbitrators, 
nor decided on by them. 0 | 268 


15. So © that the defendant indorſed over to the plaintiff a 
promiſſory note for and on account of the debt, and that the 
plaintiff then and there accepted it for and on account of 
the debt,” is a good plea. For the plaintiff might have in- 
dorſed it over to a third perſon, by whom the defendant might 
afterwards be ſued without the means of defence, or the plain- 
tiff might by laches have made it his own : but in ſuch caſe 
the plaintiff may reply, that the note was bad or unpaid. 


16. The laſt plea I ſhall conſider is, that of the general 
7ſſue, which is non aſſumpſit. Though where the defendant 
pleaded not guilty, it was held to be good after a verdict, 
though if the plaintiff had demurred, it had been bad. 


1. Under this iſſue the defendant may go into equitable 
defence: he may prove a releaſe without pleading it, and 


take advantage of every equitable allowance poſſible. 


So in afſumpſit for money had and received, the defendant 
may, under the general iſſue pleaded, give in evidence 4 
retainer of ſo much money in his hands due to him by the 
plaintiff, without pleading or giving notice of it as a ſet- off; 


for the plaintiff can only recover what in equity and con- 


8 ſcience 


 ASSUMPSIT. 


= (ciehcs is due, which is what remains due aft all fair de- 


ductions. 

2. So he can give payment in evidence on the general 
iſſue, or he may plead it. For as there is no debt, there 
_ ſhall be preſumed to be no promiſe. he | 


And in an action againſt the maker of a vecinilhey note, 
the indorſer is a good witneſs to prove it paid. 


contract in evidence: for the ſtatute having declared all 
ſuch contracts as abſolutely void, there can be no aſſiumpfit. 


4. So infancy may be given in evidence on the general 
Iſſue, 2 Lev. 144- 1 | 


. In an action on a promiſſory note 8 three per- 
ſons, two of whom were ftated to be outlawed, and the 
laſt pleaded non ꝗſſumpſit, the declaration miſnamed one of 
the parties, whoſe name was on the note; it was adjudged, 
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Hatton | Ye. 
Morſe. 


| Charrington | 


v. Milner. 


Peak. N. P. Caſ 6. 


3. 80 under the general iſſue he can give an ufaricus Lord Bernard 


v. Saul. 
1 Stra. 198. 


Ante 161. 


Gordon v. 
Auſtin. 
4 T. Rep. 611. 


that at the trial, the defendant who had pleaded might avail 


himſelf of this Variance, between the inſtrument declared 


en and that offered 1 in evidence. 


6. And in general whatever defeats the promiſe i is good 


evidence on nan afſumpſit : as where a ſeaman had ſued in 


2 Stra. 733. 


the admiralty court for his wages, and had judgment againſt 
him there, and afterwards brought aſſumpſit at law; the 


| firſt ſentence was held to be concluſive evidence againſt 


1. As the 33 may plead double ander the ſta- 
tute, it muſt be obſerved that he cannot plead inconſiſtent 
pleas, as non aſſumpſit to the whole declaration, and a tender 


M*Lellan v. 
Howard. 
4 * CRE 195 


to a part; for if the non ofſumpſit be found for him, it is 


that nothing is due, whereas the tender admits er een to 
be due. | | 


athly, OF THE VERDICT, THE JUDGMENT, 
AND WRIT OF INQUIRY. 


I, OF THE VERDICT. 


Tz Where there are two or more defendants, and ons 
fuffers judgment to go by default, and the others go on to 
trial ; the plaintiff cannot be nonſuited as to theſe, though 


he cannot prove his caſe, but the defendant muſt. have a 


verdict, 


2. „ The verdict ſhould follow the iſſue. For if the 
© plaintiff declares that the defendant aſſumed to do divers 


6 things, and the jury find that he aſſumed to do only a 


part, the plaintiff bath failed in his caſe.” | 


As where the plaintiff declared, that in ung e of, 
0e the defendant undertook and aumed to 3 hin 1 50 2 


Hannay v. 
Smith & alt. 
3 T. Rep. 662. 


169 J 


Simms v. 
Weſtcott, 
Cro. Eliz. 147+ 


ASSUMPSIT. 


field of hemp, and other matters; and the jury find that 
the defendant only promiſed to La him 13 J. The de- 


fendant had judgment. 


Muſtard v. 


opper. 
Cro. Eliz. 149. 


5 Burr. 905. 


\ 


Gardiner v. 

Croſdale. 

a Burr. 904. 

2 Bl. Rep. 198. 

S. C. 

Per Ld. Kenyon. 
Young v. 

Milner. 

Weſt. Sitt. Hil. 
31 Geo. 3. 


Boldero v. 
Andrews. 
26 Car. 2. 
Per Hales. 
Bull. N. P. 156. 


80 if the plaintiff declares on an abſolute ins. and 
the jury find a conditional one, the plaintiff ſhall not 
have judgment: for the promiſe in the firſt caſe is entire, 
and if the plaintiff fails in proving part, he fails in the 
whole. And in the latter caſe, the promiſe found is not 
that on which the plaintiff grounded his action. 


cc But where the ground of the action is not upon an en- 
te tire contract, but merely in damages, there the find. 
« ing of the jury may vary. For it is a rule in this action 
tc that the plaintiff may” recover leſs than he goes for, but 
« not more.“ | 


Therefore in an action on a | policy of infurance, where 
the plaintiff declared for a total loſs, he was allowed to re- 


cover for a partial one only. 


80 in an action on a promiſſory note given for different 
conſiderations, the defendant may go into evidence of part 
of the conſiderations not being performed, and ſo that part 
of the note is not due, or that part has been paid, and the 


_ plaintiff may recover the remainder. 


So the jury may give leſs damages than are proved, As 
on a promiſe to pay for an horſe a farthing a nail, doubling 
each time, which would amount to an immenſe fu. 


2. OF THE JUDGMENT AND nr OF INQUIRY. 


When the jury find a verdict they then ſettle the quan- 
tum of the damages. But where there is judgment by de- 


fault, or on demurrer, or any other interlocutory judg- 


ment, then the plaintiff's right to ſome damages is deter- 


| mined; but the expreſs ſum is to be ſettled in damages by 


the intervention of a jury on a writ of inquiry, which goes 


to the ſheriff, who returns them when found to the Court, 
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Eaſt India Com. 


pany v. Glover, 
1 Stra. 612. 


* 


Snowden v. 
Thomas. 

2 Bl. Rep. 748. 
3 Will. 155. 

S. C. & contra, 


Was . 


upon which the plaintiff obtains final judgment. 


As to which theſe points have been ſettled. 


1. In an action on an agreement for goods at a ſale, and 
judgment by default, the defendant ſhall not in a writ of 


inquiry be allowed 10 go into evidence of fraud on the ſale ; for 


by ſuffering judgment to go by default, he admits the agree- 
ment as ſet out by the plaintiff, and the writ of i * is 
only to ſettle the quantum of the damages. 


2. If the action has been on a promiſſory note, the note 
in executing the writ of inquiry ought to be proved. Though 
circumſtances may vary this rule, as here where the de- 
fendant's attorney offered to . the whole, if execution 


But 


24 A e ST (- - 
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But in proving the note, it is not neceſſary to be done by Bevis v. Lindſell. 


the ſubſcribing witneſs, but it may be done by proving 2 Stra. 1749. 


the party's hand. For the note being ſet out in the decla- 


ration, is admitted, and the only uſe of producing it, is to 


| ſee whether any money is indorſed on it as received. 


It was however in this caſe reſolved, that where a judg- 


ment by default was on a bill of exchange, it was ſuf- 


ficient to produce it without proving it, for that the amount 


was admitted, and the only reaſon for -producing it was to 


ſee if any part had been paid. —_ 


But in caſes of promiſſory notes and bills of exchange 
in which the defendant lets judgment go by default, the 
preſent practice is to refer them to the maſter to aſcertain 


the amount of the note or bill and intereſt, without the 


intervention of a writ of inquiry. And this in both courts 
of K. B. and C. B, RET Ines UTE . 


If an indorſed bill of exchange is not paid when due, the 
indorſee in an action againſt the indorſer is, after a proteſt, 


not barely intitled to legal intereſt, but ſhall alſo have all 


the incident expences, as exchange, &c. if ſuch charges are 
: reaſonable, N e \ 15 | 5 | : | 
23. If on a judgment by default and writ of inquiry, the 

plaintiff proves an account ſtated, and a balance then 
due to the plaintiff, the jury ſhould give intereſt for the 
| ſum fo ſettled, from the time of its being ſo liquidated to 
| the bringing of the action. And per Cur. in this caſe, 
where a note is due, it bears intereſt from that time; where 


money is lent, it bears intereſt from the time it becomes 


Payable; but for money due for goods ſold, no intereſt is 


allowed. 
inquiry as a common writ of inquiry, 


And the notice ſhould accurately deſcribe the place 
where it is to be executed, for in this caſe the notice having 
omitted to deſcribe the ſign of the houſe where it was to 


4. There muſt be the ſame notice of executing a ſcire feeri 


be executed, and alſo that it was to be executed between 
two certain hours, it was for that reaſon ſet aſide. 


F. In this caſe the plaintiff, after obtaining an in- 
terlocutory judgment and the iſſuing of the writ of 
inquiry, became a bankrupt ; but betore the writ was 
ame; it was moved to ſet this aſide, on the ground that by 
the bankruptcy the property veſted in the aſſignees, who 


| ſhould have ſued out a /cire facias, and the writ of inquiry 


Green v. Hearne. 
3 T. Rep. 303. E 


Andrews y. 
Blake. 
H. Bl. 529-541, 
S 
Charter. 


4+ FT. Rep. 273» 


Auriol v. 
Thomas. 
2 T. Rep. 52. 


Blaney v. 
Hendrick. 
3 Wilſ. 205, 


Lateward. . 
I Stra. 622. 


Arnold v. Squire, 


Sayer Rep 18. 
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Nibbins v. 5 
Mantel. 
2 Will. 358. 


t — ; notwithſtanding which it was executed in his 
n 


have been executed in their names: but the Court held it 


to be good. 


1 i judg- oY 
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Cowp. 112. 


Nedham v. 
Corſellis. 
Cro. Eliz. 293. 


Stainton v. 
Beadle. 


4 T. Rep. 472. 


Bartlett v. 
Robins. 


2 Wilf. 258. 


| Shadford v. 
Houſton. 


1 Stra. 3 17. 


quiry. 


ASSUMPSIT. 


Baylis v Lucas. 6. Judgment on a writ of inquiry was ſet afide ; it ap- 
pearing that the under-ſheriff, who had returned the jury, 
Was attorney for the plaintiff in the action. 1 


7. Where the defendant is a foreigner, it is not neceſſary 


that the jury, on a writ of inquiry, ſhould be that per me- 
diietatem lingua. 3 LE 1 8 


8. Where part of the jury, on a writ of inquiry, was com- 
poſed of perſons then in priſon for debt, it was held a ſuf- 
ficient reaſon to ſet aſide the execution of a writ of in- 


And note as to coſts —That where the defendant pleads 
2 tender, which is found againſt him, under ſtatute 
43 Eliz, 6. If the damages are under forty ſhillings, the 
judge may certify and deprive the plaintiff of his coſts. 


And in this caſe the Court ordered coſts for not going | 


on to execute a writ of inquiry, as they do for not going 


on to trial. 


(12 J 


CHAPTER II. 


The Aon of Debt. 


Dovre is an action W upon an 1 expres. contract, in 


which the certainty of the ſum or duty appears, and 


in which the plaintiff 1 is to recover the ſum he _— for in 
numero, and not in damages. | | | 


This action I ſhall conſider, it, With reference to hs 
contract. 2dly, With reference to the perſon. 3dly, 
The pleadings. _” The evidence. b 5thly, Ins verdict 


and 1 


DEBT CONSIDERED WITH REFERENCE TO 
£6: THE CON'FRACT, 


Iſt This is on ſimple contracts. 
24, On ſpecial contracts under ſeal, as bond and leaſes. 


3d, On matters of record, as judgments Ratutes, and 
CES, IE 


I. OF DEBT ON 8IMPLE CONTRACTS. 
Debt lies upon all ſimple contracts, wherein there is a 


Slade's cafe, 


commutation of property for money. As for the price of 98 94 


goods ſold, wherein the price has been aſcertained between 
the parties: but for ſuch cauſes this action is now ſeldom 
brought: firſt, Becauſe the wager of law is allowed: 2dly, 
Becauſe it was held, "That the plaintiff muſt recover the 
exact ſum declared for, or he could not have judgment, 
which being often uncertain, it has given way to the wa 


of aſumpſi 4. | ; 
But as this action may ſtill be brought for 1 con- 
tracts, it may not be improper to * notice of ſome caſes 
in which debt will not lie. 


And 1. Debt on fimple contract will not lie againſt an exe- 
cutor or adminiſtrator; the proper remedy is an action on the 

*caſe. For the teſtator might have waged his Ew which 
the executor or adminiſtrator cannot do. 


Pinchen's cafe, 


Co 87. 
organ v. 


Green. 
Cro. Car. 187. 


11173 ] 


. 11 a man retains an attorney to conduct a ſuit for him, gang, 8 


the attorney may have debt for his fees: but if one pro- 


Trevilian. 


miſes an attorney to pay him, if he acts ſor another perſon, Cro- Car. 


| debt will not lie; for ere 2 no > grid * 2 whereon to 


1079—193. 
Per Lor Holt, 


found 2 L. Raym. 482. 


Io E r. 


173 Rent; Fez | | 
found a contract: the accon ſhould be on the promiſes ; and 
beſides that, the attorney has a remedy againſt the party for 

JW e 
Hard's eaſe. 3- Debt will not lie againſt the acceptor of a bill of ex- 
Salk. 23. change, for notwithſtanding the acceptance, the drawer ſtill 


is liable; ſo that it is not the actual debt of the acceptor, 
but he is rather in the nature of a ſecurity : but it lies againſt 
the drawer himſelf, for he was really a debtor by the receipt 
of the money. | e | 


— 


| 1. OF DEBT ON SPECIAL CONTRACTS. | | A 
Theſe are, 1ſt, On Bonds. 2dly, For Rent. 
I, OF DEBT ON BONDS. 1 
55 I ſhall firſt conſider what bonds are good in law: and 
ſecondly, what are voie. F 


c Bonds good in law are ſuch as are entered into by par- 
ce ties able to contract voluntarily, and for a conſideration, 
& which is according to law.“ 5 | . 


iſt, A Bond muſt be by Parties able to contract. 


We © 200.) 1. Therefore bonds made by infants under 21 years are 
| void. 1 EI | p as DEE 
And ſuch is likewiſe the caſe of femes covert. 7955 
Co. Lit. 176. But there is an exception, that infants may bind them · 


ſelves to pay for meat, drink, apparel, or other neceſſaries, 
and it will be good in law. | | „ 


— But it muſt be in an obligation for the very. ſum neceſſary 

rc ” 1 8 » , 5 . * 5 

Ero. Eliz. 936. for the purpoſes: for an obligation, with a penalty, condi- 
tioning to pay for neceſſaries, is void. | 1 


Beverley's caſe. 2. So every deed which any man an compos makes, is 


4 Co. 123,  ayoi 8 
3 avoidable 


Vates v. Boen. But modern reſolutions ſeem to conſider it as abſolutely 
2 _ 1104. void; for the defendant to debt on a bond may plead non eft 
( 174 J fafum, and give lunacy in evidence. — ' © 


In all theſe caſes of infants, feme coverts, or perſons 

- inſane from the weakneſs, want, or imbecility of judg- 
ment, or want of power, their contracts are deemed void in 
law. | VV „ 


2dly, Bonds muſt be entered into voluntarily. 


Whelpdale's 1. It is eſſential to a bond that it is entered into voluntarily, 
_ Co. 119. for if obtained by dureſs the bond is voidable by the obligor: 
a: but as the bond on the facz of it appears to be good, the 

| „ 85 bobligor 


* 


85 legal. 


DEBT. 


4 _ avoid the bond by Abu) to it dureſs; ; fa the | 
Court muſt decide by the verdict of a jury, if it was ob- | 


| tained by dureſs or not. 


| cc And theſe caſes have been deemed dureſs ſufficient to 
t avoid a bond.” 


\ 


1 given by the defendant when under an e made with- Wooden v. 


cut any cauſe of action, or if the arreſt was for a juſt debt, 
but made without good authority : or if the arreſt was made 


by a warrant from a juſtice of peace on a charge of felony, 


when no felony was in fact committed ; or if a felony was com- 
mitted, yet if h arreft Was unlawfully made, it is dureſs: 


and bonds entered into by perſons in cuſtody under thoſe cir- 


| cumſtances, are avoidable i in law. 


* And it is the ſame in a court of equity.” 


For though a man is arreſted by due courſe of law, yet if 
2 wrong uſe be made of it, as compelling him to execute deeds 
not before thought of, a court of equity will conlider it as 


cm and relieve * 


But dureſs of goods will not be ſulfcient to avoid a bond : 
though held otherwiſe in 1 Noll. Ab. 687. es: 


cc 80 dureſs ſhall ny avoid the dn as * the obliger 


cc himſelf.” “ 


Therefore it was held no diſcharge to the IVY who had 


Joined in the bond, and againſt whom there had been no 
dureſs practiſed. 


2. If a man menace me except I make him a hood for 


| Fo and I tell him I will not do it, but will give a bond for 

20 l. the court will not expound this bond to be a voluntary 

one: for non videtur conſenſum — __ ex 3 mi- 
== nantis T_T mutavit. | 


ad, Bonds muſt be for a Conſideration which is 
according to Law. + 


Collins. 
Mic. 9 G. 2. 
uller N. P. 172. 


Nicholls v. 
Nicholls. 
Atk. 409, 


Sumner ve 
Ferryman. 
2 Stra. 917. 


Huſcomb v. 
Standing. 
Cro. Jac. 187. 


Bac. Reg. 22 
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That 1 the conſideration of, What bonds are 


void? For ſuch are void whoſe conſideration | is not 


Theſe are, iſt, ſuch as are void i in their ereation; or 2d, 


| ſuch as are void by matter ſubſequent. 


Bonds void in law at their creation are ſach whoſe con- 
| fideration is, malum prohibitum, or founded on 9 pro- 


co. Lit. 206, hij 


hibitory ſtatutes z as ſimony, uſury, Sc. . 2dly, Whole con- 


| fideration is malum in ſe. 3dly, Which are contrary to the 
good policy of the ſtate, as in reſtraint of trade, ex gr. and 


are founded on the common law. 


4 


£1 


5 —- 3 = „ Bonds | 


45 
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DEBT. 


1. © Bonds whoſe conſideration is malum probibitum,” | are, 


1ſt, Bonds whoſe conſideration is an uſurious contract or 


agreement. 2dly, Bonds given for money won at play. 


— 


3dly, Bonds given for the ſale of offices. 4thly, Bonds 


given for a ſimoniacal conſideration. 


1. Of Bonds whoſe Conſideration is uſurious. 


1. By ſtatute 12 Ann. c. 16. ,. 1. it is enacted, „That | 
4h 
cc ance of 100 J. for one year. And all bonds and affurances 
« for payment of money, whereon. ſhall be reſerved or taken 


« no perſon ſhall upon any conttact take for the loan of any 
«© monies, wares, c. above the value of 5 J. for the forbear- 


c“ intereſt above 5 J. per cent., ſhall be void.” _ 


Pollard v. 


But where the Elk bond or ſecurity 1s entered into bond 


Scoly. Jide, and the intereſt legally reſerved, a ſubſequent agree- 


Cro. Eliz. 20. 


Gray v. Fowler, 
Aſſ of Purſer, 
H. Blackſt. 462. 


1 76 1 


Winch v. Fenn. 
Sitt. Hill. 1786. 
B. R. MSS. 


ment reſerving more than legal intereſt on the ſirſt contract, 


ſhall not avoid 77; though the laſt agreement is void under 


the ſtatute. 


| So where on an iſſue out of chaneery, the caſe was, the 


plaintiff was a malt factor, and had ſupplied the bankrupt 


with malt at different times, for which he uſually drew at 
three months, and on the 28th gf Jan. 1787, the bankrupt 


was indebted to the plaintiff 1125 J. the plaintiff then de- 
manded payment; and on the bankrupt's aſking for time, 


he inſiſted that 1501. ou be added to the debt, as he would 
have nothing to do with intereſt ; theſe made together 1257 J. 
and for the aggregate ſum the bankrupt gave him five accept- 


auces payable within fourteen months, After this tranſaction 


the plaintiff gave him further credit to the amount of 5971. 


The two firit acceptances were paid, amounting to 440 J. 
In the month of October, 1787, all dealings between them 
ceaſed, and the plaintiff then inſiſting on a better ſecurity 
for the whole which was due to him, he agreed to take an 


aſſignment of ſome leaſehold premiſes, and in that deed the 
ſum then due as the balance was ſecured, and intereſt at 5 J. 


per cent, Two queſtions aroſe on this: 1ſt, Whether the 
reſerving the ſum of 150 J. did not vitiate the debt then 


due? 2dly, Whether the debt for goods ſold, was not ex- 


tinguiſhed by taking a deed to ſecure it? But it was reſolved, 


that the debts for the goods ſtill ſubſiſted unimpeached by 


the ſubſequent uſurious tranſaction, and unextinguiſhed by 


taking the fecurity by the deed, though it was agreed that 


the notes were void. 


But where in an action for uſury, and it was proved to be 
the cuſtom to diſcount bills in London for perſons in the 
country, and that on ſuch diſcount they had charged the 
uſual diſcount of intereſt of 5 J. per cent. and five ſhillings 
per cent. on the groſs ſum, as commiſſion to anſwer the extra 
expences of clerks, &c. kept for this buſineſs: this was ad- 


: 2. „ Several 


judged not to be uſury. 


DEBT. 


"0 Several evaſions have been attempted of this ſtatute, 
cc « but the courts have uniformly ſupported its ſpirit : for 
cc however diſguiſed the agreement” might be, if in fact it 


e was uſurious, it has been held to be void. 


As 1. Where the lender of money compelled the hors 
rower 70 take goods at a price confiderably above their value 
in the form of a ſale; and afterwards had them re-purchaſed 


But where in diſcounting a bill a perſon gives goods in 
part, which are charged at rather an high price, it ſhall not 


be deemed uſury, provided the price is not ſo exorbitant that 
it appears to be for the purpoſe of reſerving e in- 


| tereſt under' colour of 1 it. 


So where the defendant fold to the plaintiff goods of the 


value of 20/. and it was agreed that the plaintiff ſhould pay 


| 176 
g co. 69. b. 


Lowe v. Waller. 
Dougl. 708. 


at a lower price, whereby he referved to himſelf a greater 
5 profit than 5 J. per cent. ; it was adjudged to be uſurious. 


Rich Vs 
Topping. 
Eſpin. Caſ.N.P. 
176. 


Paterſon's caſe. 
Cro. Eliz. 104. 


for them within fix months 34 l., — was held to be 


uſurious. 
But however, where the plaintiff ſold goods, VIZ, gold; to 


the defendant, to be paid for in three months; but if not 


ounce for every month after; though this exceeded 5 /. per 
cyni., yet it being proved to be the age 45 the trade, it was 
on that ground held to be not uſurious, t 

been a bond fide ſale, but merely colourable to cover a loan, 
it had been otherwiſe. | 


So where a perſon having confines: for a loan of money, 


then paid, that the defendant ſhould pay one halfpenny per 


applied to another to lend it to him, who anſwered, that all 


his money was in the ſtocks, and that if he was to ſell out 
at that time, he would loſe by it; but that if he would take 


ſtock at 75. (the current price at that time being 73), he 


| would lend the money; to which the party conſented : this 
was held to be clcarly uſurious. 


So where a country banker diſcounting : 2 bill ok intereſt 


for the whole time it had to run, and, inſtead of paying mo- 
ney for the bill, gave notes payable in London three days after 


bght ; it was held to be uſurious. 


So where illegal intereſt was e in the form of rent 


for an houſe, it was held to be uſury. 


ough if it had not 


Floyer v. 
Edwards. 
Cowp. 112. 
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Doe v. Barnard. 
Eſpin. Caſ. N,Þ. 
Ls 


Maugham quot. 


v. Griffiths. 
Peake. Caſ. N. P. 
200. 


Bedo v. 
Saunderſon. 


Cro. Jac. 440. 


2. If by any poſſibility above legal intereſt can be received 


„in money, and that appears on the face of the contract, 
« it ſhall be deemed uſury : for uncertainty of receiving 


« does not prevent it rom: gs ſo deemed an uſurious 
contract.“ 8 2 


As where the bond 8 10 J. for the forbearance of 


20 J. for one year, if the ſon of A. was then alive, though the 
2g lite of the ſon of A. was uncertain, and fo the intereſt might, 


Button v. 
Downham. 
Cro. Eliz. 642 
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Clayton's caſe. 
5 Co. 70. 


wholly be loſt, yet as; by his living, above legal intereſt wag 


to be paid; it was held to be uſury: And for a further reaſon, 
that if the uncertainty of life might be allowed as an evaſion, 


the intereſt might he reſerved on the contingency of many 


liver, which would amount to a certainty. 


« But a reſervation whereby the lender of the money 
&« may eventually obtain more in value than 5 J. per cent, 


dec but may alſo receive leſs, ſo that on the face of the inſtru- 


& ment it does not appear that he is to obtain in money, a 
te Pertain advantage above 5 I. per cent. ſhall not be deemed 


; «© uſury. | | 


Moriſſetv. King. 
2 Burr. 891. 


Therefore where in debt on a bond, the caſe was, that 
the plaintiff lent to the defendant 100 J. (for which the bond 
was given) for four years without intereſt, but in conſidera- 
tion of which, the defendant agreed to find the plaintiff's 
daughter with meat and drink for that time, and alſo to 
take her into partnerſhip with his wife, the paying a moiety 
of the charges, lofles, &c. of the buſineſs, and receiving half 


the profits; and further, that the defendant was to board 


and lodge the plaintiff herſelf ſor 20/. per ann. The de- 


fendant pleaded that the conſideration of the bond was 


Sayer v. Glean. 
Lev. 5. | 
I Sid. 27. S. C. 


Sharpley v. 
Hurrell. 

Cro. Jac. 208. 
1 Sid. 27. 
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Le. Chefterficld 
& alt. executors 
of John Spencer 
v. Sir Abraham 
Janſen. 

a Wilf. 286. 
I Atk. 304. S. C. 


uſurious, for that the board and lodging of the plaintiff was 
worth more than 20/., and that that of the daughter was 

worth 10 J.: the Court were clearly of opinion that this was 
not uſury, for the defendant might receive ſo much from 
the ſkill, recommendation, and connections of the daughter 
as might be worth the conſideration; and ſhe might receive 
a loſs which would overbalance the conſideration, as ſhe 
might be made a bankrupt in conſequence of trading. 


3. « For the rule is general, that where the principal is 
cc ſafe, and the intereſt only hazarded, if that is more than 
“legal, the contract is uſurious. „ 


* c© Therefore no contract ſhall be deemed uſurious in 
« which the lender runs the riſque of loſing his principal, how - 
« ever large the intereſt reſerved may be.” As in the caſe 
of lending on bottomry or at reſpondentia, in which caſe, 


though the intereſt reſerved far exceeds what is legal, yet 
T | : | | 


As where Mr. Spencer borrowed 5000 J. of the defendant, 
for which he gave his bond for 10,000 J., payable on the 
contingency of his ſurviving the Ducheſs of Marlborough ; 
though there was a great diſparity of age, he being but 
thirty years of age and ſhe ſeventy, ſo that the contingency 
of his dying firſt appeared ſo ſlender; yet it being proved 
that he was of a very bad conſtitution, it was, on a ſolemn 
hearing, adjudged a fair contingency ; and though the ſum _ 
reſerved far exceeded legal intereſt, yet as the defendant ran 
the riſque of loſing both principal and intereſt, the agree- 
ment was adjudged not to be uſurious. N 85 

« Put 


MT... 
cc. But hers the contingency upon which the defendant 
cc js to loſe the money is ſo very ſlight, that it appears to 
« be merely an evaſion ;” as if 1t was on the contingency 2 


of a young and healthy perſon dying within gg months, 
this ſhall be deemed uſurious. - 


„Upon this ground it is that the grant” of an annuity at 
ct ever ſo great an under- price is not uſury; becauſe the 
cc principal 1 is abſolutely ſunk and gone to the lender.“ 


And though there be a certain value for UCL ANNE, and 
the ſum given much below it, it is not uſury unleſs there is 
ſome ſecret contract to repay the principal. 


| So that in caſes of loans in this form, the queſtion turns 
upon, Whether there was a fair purchaſe of an annuity, or a 
real loan of money under the colour of an annuity ? For if 
the ſubſtance of the agreement was for a lonn, a ſlight colour- 
able contingency ſhall not take the agreement out of the ſta- 


tate of uſury, where above legal intereſt has been reſerved. 


But where the grant was in the form of an annuity, and 
there was a clauſe in the deed that the borrower might repay 
the ſum given for the annuity at a future period, which would 
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Richards v. 

Brown. 

Cowp. 770. 
2 Ref. 


Perfult- Barack 
I Atk. 330. 


Finch. | 
Cro. Eliz. 27. 


Richards v. 
Brown. 
Cowp. 770. 


Murray v. 
Harding. 
3 Wilſ. 390. 


ſeem to make the ſum advanced a loan and the annuity in- 


_ tereſt; yet the Court held it not to be uſury; for the repay- 


ment was caſual and depended on the borrower (the grantor) 


himſelf, ſo that it was not, in the lender's power to have his 


money at all events, ſo That as to him the principal was 


| a 


2. Of Bonds given for 1 won at Play. 


By ſtat. 9 Ann. c. 14. it is enacted, ** That all notes, 
© bills, bonds, judgments, mortgages, or other ſecurities 
e given by any perſon where the whole or any part of the 
« conſideration of ſuch ſecurities ſhall be for money or 
other valuable things won by gaming, or by betting on 
* ſuch as game, or for repaying any money knowingly lent 
« for ſuch gaming, or lent at the time and place of ſuch 
« play to any perſon who ſhall play or bet, ſhall be void. 
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N And where ſuch ſecurities ſhall affect lands, they ſhall 
« enure to the uſes of ſuch perſons as would be entitled to 


„the lands in caſe the perſon OY the ſame had 


been dead and the ſecurity void,” _ 


3. Of Bonds given for Sale of Offices. 


As to theſe it is enacted, by ſtat. 5& 6 Ed 6. c. 16. 


That if any perſon bargain or ſell any office or deputation, 


«or any part of them, or receive money or profit, or take 


10 any promiſe or aſſurance for the ſame, which office ſhall 
© in anywiſe touch or concern the adminiſtration or execu- 
© tion of juſtice, or the receipt, controlment, or payment of 
* any of the King's treaſure, rent, l auditorſhips, or 

6 « ſurveying 


cf j 
#9 88 DEBT. 


« ſurveying manors or lands, or the king? 8 cuſtoms, or any 
e adminiſtration or neceſſary attendance- in the cuſtom- 
„ houſes, or the keeping of any of the king's fortreſſes, or 
« which ſhall concern any clerkſhip.in any court of record 
4 wherein juſtice is to be adminiſtered, all ſuch bargains, 
« agreements, bonds, and aſſurances ſhall be void: but the 
cc act not to extend to any office whereof any perſon is ſeiſed ' 
c of any eſtate of inheritance, nor to any office of partner- 
& ſhip, or the 1% Wh of any houſe, pam, —_— garden, 
c chace, or foreſt.” _ 


Law v. Law. As where the olaintif having procured for his brother 

3P. Wms. 391. (the defendant's teſtator) a place in the exciſe, by his in- 
tereſt with the commiſſioners, and the teſtator gave him a 
bond conditioning for the payment of 10/7. a year during his 
life; he died, having omitted payment for ſome years before 
his death; and the plaintiff having put the bond in ſuit, 
equity relieved the defendant againſt it, as occalioning_£: ex 
tortion, corruption, and the ſale of offices. 


Culliford v. But it has been decided, that where an office is . 


; De Cardonell. | 
= © Balls. 466. the ſtatute, and the falary certain, if the principal makes a 


{ 180 ] deputy, reſerving by bond a leſſer ſum out of the ſalary, it is 
| good, or if the profits are uncertain, reſerving a part (as 
half the profits) it is good; for the fees ſtill belong to the 
principal in whoſe name they muſt be ſued for. But where 
= Godolphin v. a perſon ſo appointed gives a 47 to the principal to pay 
1 yo. | him a ſum certain, without reference to the profits, this ! 18 
. | M1 void under the ſtatute, 


4. Of Bonds whoſe Conſideration is Simony. 


= EN As to this, it is enacted by ſtat. 31 Eliz. c. 6. “ That if 
i! * any perſons, bodies politic or corporate, which ſhall have 
« election, preſentation, and nomination or voice, or aſſent _ 
in the election, &c. of any fe fellow, ſcholar, or other perſon 
c to have place in any cathedral or collegiate churches, col- 
« leges, ſchools, hoſpitals, halls, or ſocieties, ſhall take any 
4 money or other profit, or any promiſe or aſſurance to re- 
| © ceive any money or other profit, either to. themſelves or 
E * their friends, the place of the 18 85 ſo offending ſhall 
« be void.” . 


By / 6. If any . ſhall for any money or probe; or 
for any promiſe and aſſurance of money or profit, admit, 
C inſtitute, inſtal, and induct any perſon into any benefice 
« with cure of ſouls, dignity, prebend, or other living eccle- 
% ſiaſtical, every ſuch perſon ſhall forfeic the double value 
of the living, and the benefice be void.“ 


Under this ſtatute it has. been decided, 


1 1. If the chu is wid, a bond given for the purchaſe of 
n * is clearly lmony, and therefore void. 


2 So 


e : T0 3 
DEB T. ä 2 


=” 80 if given for. the next preſentation, the incumbent Winchcomb v. 
being in extremis, it is ſimony. Biſhop of Wine 
| c er. 


But the purchaſe of the advowſon in : fee, the incumbent Hob. 165. 
being on his death-bed, and in fact dying the next morning, 5 
is not ſimony: for an advowſon is a temporal and valuable 1052. Pe 
right, and ſo capable of ſale, and not ſimony, particularlyy, 
where it appeared that ſuch was not known * to the PO 


eee 


. And as to preſentations during 5 it is en- 
ated by ſtat. 12 Ann. c. 12. That if any perſon ſhall for 
 & money or profit, in his name or that of any other, pro-= _ 
cc cure the next preſentation to any living eccleſiaſtical, 61811 
« and ſhall be preſented and collated thereon, every fuch 18 
« preſentation ſhall be void, and ſuch agreement ſhall be | Fogel 
« deemed a fimoniacal contract. . 


But to this are certain exceptions, which, though founded 
on deciſions previous to the b ſtill are law. 2 Black, 


Com. 280. 
\ 


As iſt, If a father purchaſes the next Jrefenmaicn of a smith v. 
living as a proviſion for his ſon, it is not ſimony, and this though Shelbourn. 

the ſon was preſent at the making of the agreement; for 33 
father i is bound to provide for his ſon. 


2. Bonds given to pay money Yo charitable fs; or as in Abigail Baker 
this caſe, that the perſon preſented ſhould pay 10/. yearly , Mountford. 
to the ſon of the late incumbent while at the univerſity, on Me 
receiving the preſentation, are not ſimoniacal, provided the 
patron or his relations are not benefited : as it would be if 
the 10 J. had been reſerved to the patron's ſon ; for it is eſſen- 
tial to ſimony that the perſon preſenting does it from ſome 
corrupt motive of profit to himſelf, 5 


„% And in general where the condition of the bond is to 
ec enforce what it is the —_ of the incumbent to do, ſuch 
* ſhall be deemed legal.” * | 


As where in debt on a hind againſt the defendant as in- Bagſhaw v. 
_ cumkent of V. in Derbyſbire, the condition of the bond was, Broſly. 
that he ſhould conſtantly and duly reſide at the curacy-houſe, # Te 0s I90 
in and upon the curacy, or in default of ſuch reſidence that 
he would reſign within one month after requeſt, and that he 
would not commit or ſuffer any waſte or dilapidations on 
the houſe, lands, &c. during the time he ſhould continue 
curate. This condition was on demurrer adjudged to be 
good and legal, as being for the purpoſe of ſecuring a per- 
formance of all thoſe duties which IE: law he was bound to 
diſcharge. | 


3. General bonds of reſignation have been held to be legal rel Lord 
by many deciſions, upon the preſumption that they might Carliſle, 


2 ta. 228. 
be to enforce ſome duty from the incumbent, which was not Babbington 


| contrary v. Wood. 
TY 5 0 Hutt, 111. 
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Fytche v.Biſhop £9/frary to lat, as to reſign when the patron's ſon came of 
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Whiſton. 
4 T. Rep. 359. 
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Walker v. Per- 
kins, adminiſt. 
of Perkins. 

3 Burr. 1568. 
1 Bl. Rep. 517. 
S. C. ; 


Turner v. 
Vaughan. N 
3 Will. 339. 


Marchioneſs of 
Annandale v. 
Harris. | 

2 P. Wms. 432. 


age: but theſe bonds are now held to be illegal by a modern 


deciſion: but quære if bonds to reſign, as to provide for a 


the bond, are not ſtill legal? : 


For in this caſe, which was debt on a bond from the de- 
fendant on his preſentation to a living, conditioning to reſign 


it when the patren's ſon was ordained and could be pre- 


ſon, or in caſe of non-refidence, if expreſſed in the condition of 


ſented, and the defendant relied on the agreement being 


ſimoniacal: the Court on demurrer gave judgment for the. 


| plaintiff, * | * 
5. Of Bonds void in Law, whoſe Conſideration is 
malum in ſe. Juſtin: Inſtit. Lib. 3. tit. 20. 


1. As if a man be bound in an obligation, the condition 


of which is, that he ſhall kill J. S., the bond is void. 
2. So where the defendant's inteſtate gave to the plaintiff 


# 


a bond, the condition of which was, that the plaintiff ſhauld 


live with him in a ſlate of fornication, and that he ſhould leave 
her an annuity of 6o/. a year; the bond was held to be illegal 
and void. . Jo | 1 


But if a man debarches a woman before chaſte, or having ſe- 


duced a woman before virtuous, gives her a bond as a re- 
compenſe, or a proviſion for her future ſupport, it is pre- 
mium pudoris, and good in law. LS} | 


And the practice of courts of equity is to the ſame effect. 


For if a common ſtrumpet obtains a bond from an in- 


experienced perſon, equity will ſet it aſide. But where a 


man debauches a woman, and gives her a bond, it is premium 
_ pudicitie, and the injury a ſufficient confideration. And 


where ſuck a bond was given, and the obligor by deed 
agreed that the ſum ſhould be laid out in an annuity for the 


woman, the execution of the bond not being proved, the 


party failed at law, but equity relieved the woman to its 
extent from the recital in the deed. _ 15 | 


3. „Thie laſt claſs of bonds void in law, are thoſe which 
« are not founded on any expreſs prohibitory ſtatute, but 
« are againſt the common law, founded on the rule of law, 


« That contracts, which it is contrary to the good policy of the 


be tate to ſupport, are void.” 


Theſe are, 1ſt, Bonds given in reſtraint of trade. 2dly, 
Bonds given in reſtraint of marriage, and marriage brokage 


bonds. 3dly, Bonds given for withholding evidence. 4thly, 


Bonds abridging perſons of the rights or powers annexed to 
any office by law. . 5 . 


1. Of 


3 


' DEBT. 
+ of Bonds i in Reſtraint of Trade. 


Fs H « Gina Bonds given not to follow a trade are void. 
But this i is td be underſtood with ſome reſtrictions. 


Bonds conditioning generally that the obligor ſhall not 
follow a trade, even if a conſideration appears, are void 
for it is for the public good that every one ſhould follow the 
buſineſs he is fit for, and the courts never ſupport ſuch im- 
politic reſtrictions; but particular reſtraints (as not to follow 

a trade in ſuch a ſtreet) may be good in law, in that caſe 


: a zo here # conſt deration ä B ut. without ſuch conli- 


deration they are void. 


As where in conſideration that the obligee took the 
| i of the bond, and inſtructed her in the obligee's 


buſineſs, without any fre, the obligor covenanted in a penalty 
not to follow that trade within half a mile of the obligee's then 
dwelling, or where ſhe ſhould after be, This bond was held to 


be good, for it was only a particular reſtraint, and a conſi- 


deration appeared, viz. inftruction in * obligee's bulineſs 
without Ne | | 


80 where the ae of the bond was, chat the plaintiff Davis v. Maſons 


ſhould take the defendant as his aſſiſtant in the buſineſs of a 
ſurgeon, for ſo long a time as it ſhould pleaſe the plaintiff, 
and the defendant, in conſideration thereof, agreed not to prac- 
tiſe for fourteen years within ten miles of the town wherein 
the plaintiff reſided, this bond was adjudged to be good. For 


183 


Mitchell v. 
Reynolds. 


1 P. Wms. 181. : 


Broad V. Jollyfe. 


Ws Jac. 739. 


Cheſman v. 
Nainby: 
2 Stra. 739. 


5 T. Rep. 118. 


there was a good conſideration, the credit and advantage to 


be derived from the defendant's ſituation with the plaintiff. 


But if the condition of the bond is, that the defendant ſhall 
buy but a certain quantity of the articles he deals in, or only 
of certain perſons, or at ſuch and ſuch times, the condition ſhall 
be deemed as a reſtraint of trade, and void in law. 


2. „ And ſo though the bond is not abſolutely prohibitory 
of the obligor's following a trade, but that 1 
within the place reſtrained, he h pay a Jum 18 — it 
4 is void, for its effect i is in ee of trade.” 


As where the condition of the bond was, chat if the de- 
fendant's ſon ſhould follow the buſineſs of an haberdaſher 
within the county of Kent, or city of Rochefter of Canterbury, 
that he ſhould pay to the plaintiff 20 J. It was i to 

be void, as a denten of trade. 


2. Of Bonds i in Reſtraint of 3 and Marriage 
| Brokage Bonds. 
1. « Bonds, whoſe conditions are in reflraint of marriage, 


c are void on the ſame principle of impolicy”s as 25 in 
— reſtraint of trade,” 


he does ſo 


Colgate v. 


Batchelor. 
Cro. Eliz. $72, 


C 184 ] | 


2 


6, 


184. LS. 


Lowe v. Peers, As where the defendant gave to the plaintiff a promiſe of 
4 Burr. 2225. marriage, under ſeal, in theſe words: © Hereby I promiſe _ 

Mrs. Catharine Lowe that I will not marry with any perſon 
beſide herſelf ; if I do, I agree to give her 1000 J. N. Peers.” i 
The defendant having married another, was ſued on this co- © 

4 venant, and the plaintiff had a verdict. But judgment was 

l | arreſted ; for it was not a covenant abſolutely to marry, but 

_ : to reftrain the defendant from marrying any other perſon, 

| though the plaintiff was not bound to marry him; and ſo 

being in reſtraint of marriage, was adjudged to be void. 


Hall v. Potter. 2. Bonds given to procure a marriage with any perſon are 
3 Lev. 411. void. For in general all marriage brokage bonds are 
Turton. v. 3. Bonds given to refund part Fa marriage portion are void, 
Benſon. : | 22 . 1 55 
ao, | fraudulent on the contracting parties. 
Woodhouſe v. 4. Bonds given to each other by a man and woman, 
. under a penalty, 20 marry after the death of the father of one 
#2 935-1 of the parties, are void. For it is a partial reſtraint, and 


fraud on the parent, and tends to encourage the diſobedience, 
of children = | 1 


Duke of 5. So where the plaintiff undertook by bond that in con- | 
1 ſideration of the defendant's giving his conſent that his ward 


i P. Wms. 118. ſhould marry the plaintiff, ht he avould releaſe all ſums due 
by the defendant to his ward's ęſtate. This bond was deemed 
to be void. e 5 N 


Note, Theſe caſes are inſerted here for the ſake of uni- 
formity, being the proper objects of relief in a court of 
equity; though according to the doQtrine in 2 Wil{. 348, 
ſuch illegal conſideration might be pleaded to an action of 
debt on the bond. | . 


3. Of Bonds given for the withholding of Evidence. 


— 
2 
33 ; 


; Alaſen . All ſuch bonds are illegal and void, 
3 Wilkins. : 
| 2 Vent. 129. As where the defendant and others being indicted for 
Þ Collins 9 perjury by one Rudge, the plaintiff gave his note to Rudge 
| Wi... fora ſum of money to induce him not to proſecute ; and 


Wilf. 344. : anti 
E % te defendant, to indemnify the plaintiff againſt the note, 


gave the bond in queſtion. Rudge did not proſecute ; and 
- 18: 3} the plaintiff paid him the amount of the note, and then 
LEE ſued the defendant on the bond, who having pleaded the 
conſideration, it was reſolved, that the note being given 
4 for an illegal purpoſe, (the compounding the proſecution, ) 
3 and the bond given to ſecure and repay that, that the bond 
1 | was illegal and void. | | | 


— Ye _ — —— 


3 


bs; 4. Of 
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4 Of Bonds abridging the Rights or Powers 
annexed to any Office by Law. 


e Wherever by law particular powers or rights are an- 
« nexed to any office, honds limiting or abridging the 
« exerciſe of thoſe powers are void.” 85 8 
As where the plaintiff, who was ſheriff of Hampſhire, on 
his appointing a perſon his under- ſheriff, took a bond from 
him and the defendant as his ſurety, one condition of 
which was, „that the under-ſheriff ſhould not execute 


105 


Sir Daniel 
Norton v. Simes. 
Hob. 12. 


any extent, liberate, elegit, or other proceſs of execution, 


for any ſum above 20 J. without firſt acquainting the plain- 


tiff (the ſheriff) with the fame, and getting his ſpecial 


warrant for the execution.” To debt on this bond the 
defendant demurred, when it was refolved, that the office 
of under-ſheriff is of long uſe, and, as deputy to the ſhe- 
riff, he is inveſted with all the rights of office of the ſhe- 


riff himſelf, ſuch as executing proceſs, executions, c. 


that the ſheriff therefore cannot make an under-ſheriff with- 


out giving him thoſe powers, or abridge him of any part of 
them. That this condition, therefore, being to deprive the 
under-ſheriff of one of the rights annexed by law to-his office, 
was illegal and void, od 
For it is eſſential to the appointment of a deputy, that 
he be inveſted with all the power and authority of his prin 


cipalz and any covenant or condition to reſtrain it, 4s void 


in law. | 1 Y 
But under this head of bonds void for the illegality of 
the conſideration, two caſes deſerve notice. The firſt is, 


Parker v. Kett. 
Salk. 95. 


that though money has been lent zo be applied to uſes con- 


* trary to law by the obligor of the bond, and that known 
to the obligee himſelf, (the lender of the money,) the 
bond is good. Though if the bond had been given to 
_ © diſcharge a debt ariſing from an illegal: tranſaction be- 

„ tween the obligor and the obligee, it had been other- 

wife.“ e C 
As where the plaintiff and one Richardſon were jointly 
concerned in certain ſtock-jobbing contracts, which were 
contrary to ſtatute 7 Geo. 2. c. 8. and the plaintiff having 
paid 3000 J. on that joint account, the bond in queſtion 
was given by the defendant for the repayment of a moiety 
of that ſum by Richard/on. On debt brought on the bond 
this ſpecial matter was ſhewn, and on demurrer the Court 
was of opinion, That as between the plaintiff and the de- 
fendant it being a fair loan of money, and nothing illegal, 
the bond was good; but had it been given for the money 


due on the contract for flock, contrary to the ſtatute, it had 


been void. 


Faikney v. 
Reynous. 

4 Burr. 2069. 
Petrie v. 
Hannay, 
ante 89. S. P. 
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Secondly, 
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Secondly, ce If a bond is for performance of articles of 
« agreement, and part of them are contrary to law, 
ce though part of them are legal, yet is the bond void in 
„ FFV 


As where in debt on a bond for performance of cove. 
nants in an indenture, they appeared to be that the de- 
fendant covenanted that he being cuſtomer of London, had 
made one Smith (who was the plaintiff's teſtator) his de- 
puty, and that he would ſurrender his letters patent, and 
procure others appointing Smith and him to the office, and 
that if Smith died living the defendant, that he would pay 
to his executor 300 J. for which this action was brought. 
The defendant pleaded the ſtatute 5 Ed. 6. c. 16. againſt 


the ſale of offices. The plaintiff inſiſted, that part of the 


Co. Litt. 206. 
a. b. 


Ibid. 


1187 


Laughter's caſe, 


5 Co. 21. b. 


covenant being good, that the obligation ſhould be good as 
to theſe ; but it was adjudged that the whole obligation was 
void, for ſo by putting in one good covenant, the whole ſtatute 
would be evaded. V 88 


2. Bonds void by Matter ſubſequent, are theſe: 


1. If the condition of a bond is poſſible at the time of 
making (as if the condition be that J. S. ſhall marry A. B. 
within a month) but before the time come it becomes im- 
poſſible, firſt, By the act of God (as if A. B. dies within the 
time); or ſecondly, By the act of the obligee himſelf (as if he 
marry her himſelf); or thirdly, By the act of law (as by 
A. B. marrying another, ſo that to marry J. S. is contrary 
to law): in all theſe caſes the obligation is ſaved, and the 
bond void. Dl 3 


| 5 . 
But if the condition of a bond is impoſſible at the tine 
of making, as that the obligor ſhall go to Reme in a day, 
the bond is not void, but is ſingle, that is, for the payment 
of money without any condition. %% o2 amiat eat 


2. If the condition of a bond conſiſts of two parts in the 
disjunctive, and both are poſſible at the time of the bond 
(as where it was that the defendant ſhould either purchaſe 


to the uſe of J. S. his heirs, Qc. lands of a certain value, 


or leave to the ſaid J. S. by legacy, or otherwiſe, money 
to ſuch an amount, that then, Cc.) and one becomes im- 
poſſible by the act of God, the obligor is not bound to 
perform the other part, for the condition is for the bene- 
fit of the obligor, and he has his option to perform either 
part to ſave his condition; and when deprived of one by 
3 act of God, he ſhall not be called on to perform the 
other. "RET = : 1 
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2. or DEBT FOR RENT. _ 


4 tt At common law no Aktion of debt lay to 4 ar- 
© rears of a frechold rent, during the continuance of the 


« leaſe.“ 


Tllerefore if there was a leſſee for life, and the leſſor 
died, the rent being in arrear, ſuch rent was not recover- 


able during the continuance of the life-eſtare ; for the ar- 


rears belonged to the executor, but could not be recovered, 
as no action of debt lay for them, and the heir had no 
title to the rent which became. due in the lifetime of the 


: anceſtor, 


« But after the determination 5 the eſtate for life; the 


s arrears then due were recoverable at common law by 
action of debt, for the ſum due was not as a freehold 
« rent, but as a perſonal charge.” | 


2. But a change was effected by ſtatute 32 H. 8. c. 37. 


Andrew Ognel's 
caſe, 4 Co. 49. 
Co. Litt. 162. a. 


8. C. & Roll. 
Abr. 595. Co. 
Litt. 162. a. 


which enacts, „ That the executors or adminiſtrators of a 


© tenant for life (that is pur autre vie, living ceflui que vie, 
Co. Litt. 169.) in tail or in fee, may have an action of 


- 
La) 


debt to recover all arrearages of rent due in the lifetime 


of the leſſor, and during the continuance of the eſtate for 
life, from the tenant for life, who continues in poſſeſ- 
e fjon, and ought to have paid the rent to the leſſor when 
« living, or againſt che executors or adminiſtrators of ſuch 
95 tenant.“ 


KA oy 
ea a 


And by the 34 ſect. of the bee ſtatute, The buſband 


* may have debt for arrearages during the lifetime of his 
« wife, in her right.” _ | 7 | 


This ſtatute only provided for the recovery of the rent in 
arrear at the death of the leſſor, but gave no action of debt 
to him during his life, ſo that during that time his only re- 
medy was an aflize. But that was provided for by ſtatute 
8 Ann. c. 14. J. 4. which enacts, © That any perſon enti- 
e tled to rent arrear on a leaſe for life or lives, may have an 


“action of debt during the exiſtence. of the life, as on a 


e leaſe for years during the term.” 


8 Such was the caſe of rents reſerved on freehold leaſes; 
but rents reſerved on /eaſes for years were at all times recover- 
able 5 by action of debt. 


4. 80 here W is tenant at will, with a rent reſerved, 


a leſſor * ab Have an action of debt for arrears of | 


| rent, 


5. As to tenants at 2 — it ſeems that an ackion of 


_ 


debt lay not * them for rent arrear, for the contract 
| Q 


was 


* 
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was determined, and they were in by wrong ; but in ſuch 
cafes there is now a ſpecial proviſion made by tat. 4 Geo. 2. 
c. 28. which enacts, «“ That if tenants for life or years, 
&« or perſons coming in under or by colluſion with them, 


& hold over, after determination of their eſtates, after de- 


& mand made in writing for delivering poſſeſſion thereof 
« by the perſon having the reverſion or remainder therein 
& or his agent, ſuch tenant ſhall forfeit double the value 
« of the premiſes, to be recovered in an action of debt.” 


"And by ſtat. 11 Geo. 2. c. 34. J 18. it is enacted, 
« That in caſe any tenant ſhall give notice of his inten- 
«« tion to quit the premiſes, and ſhall not accordingly de- 
c liver up the poſſeſſion at the time in ſuch notice con- 
cc tained, the ſaid tenant, his executors or adminiſtrators, 
« ſhall pay to the landlord double the rent which he would 
ec otherwiſe have paid. 1 


Upon theſe ſtatutes ſeveral deciſions have taken place. 


1. A receiver appointed under an order of the Court of 
Chancery, is © an agent properly qualified” within the 
words of the ſtatute ; and if he gives notice to the tenant to 
quit, and the tenant holds overs” he ſhall forfeit the double 


value. 


2. Where the ſtatute ſays, “ Aster demand and notice 
in writing,” the notice in writing is of itſelf a ſufficient 
demand. 


3. The notice to quit, under ſtat. 4 Gee. 2: may be befor 
the expiration of the leaſe or time of demiſe. 


And the notice to quit has in all caſes reference to the 
taking; ſo that where premiſes are let 28 8 2 
month's notice to quit 1s lufficient. 


4. One tenant in common may maintain this action for 
the double value of his moiety. - | 


5. The notice by the 7enant to quit, under ſtat. 1 Ges. 2, 
need not be in writing. A parol notice to quit is ſulk- 
Client. 1 $00 


6. A parol demiſe from year to year is a ſuſſicient hold- 
ing within the ſtatute, ſo as to ſubject the tenant to the pe- 
nalty of double rent, if he holds over after he has given 
notice to quit. 


6. By ſtat. 11 Geo. 2. c. 19. /. 12. If an ejeg ment is 


s ſerved on any lands, Sc. if the tenant does not give notice 


tc to the perſon of whom he holds, of the ſervice of ſuch 
« ejectment, he ſhall forfeit three years rent of =_ premiſes, 
« to be recovered by action of debt.“ 


3 ; | | 3. ON: 
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* 3. OF DERT ON MATTERS OF RECORD. 
Theſe are, iſt, On Bail Bonds and Recognizances. 
2d, On Judgments. 3d, For Amercements in inferior 
Courts. 4th, For Coſts. 5th, On Statutes and Recogni- 
- Zances. - . F „ 5 


iſt, Of Debt on Bail Bonds and Recognizances. 


I. By ſtat. 12 Geo. 1. J. 29. it is enacted, That no 
« perſon ſhall be held to ſpecial bail on any proceſs iſſuing 
« out of any ſuperior court where the cauſe of action ſhall 
c not amount to Io/. or upwards ; and in ſuch caſe ath- 
4 davit ſhall be made of the cauſe of action, and the ſum 
« ſpecified in ſuch affidavit ſhall be indorſed on the back of 
e the writ or proceſs; for which ſum ſo indorſed the ſheriff 
46 ſhall take bail, and for no more.” | He 


But if the ſheriff does take bail for more than the ſum F 
ſworn to and marked on the writ, it is not for that reaſon Horſley. 
void, though he may be puniſhable, | | 2 Will. 694 


This ſtatute therefore ſettles the only caſes in which a 
bail- bond is to be taken, viz. when the debt amounts to 
10 J. or upwards; and the manner of taking the bond is [ 190 J 
ſettled by ſtat. 23 H. 6. c. 10. /. 1. which enacts, „That 
« the ſheriffs ſhall let out all perſons in their cuſtody, by . 
« force of any writ, bill, or warrant, in any action per- 
„ ſonal, or by cauſe of indictment of treſpaſs upon reaſon- 
able ſureties, except ſuch perſons as are taken by execu= _ 
e tion, capigs utlagatum, excommunicato capiendo, ſurety of 
« the peace, or ſuch as are committed by ſpecial command 
« of the juſtices, _ vb 8 5 . 
And no ſheriff ſhall take any obligation for any cauſe 
s aforeſaid, but to themſelves by their name of office, with 
condition that the defendant ſhall appear at the return of 
© the writ at the place required in the writ : and if the obli- 
tion is taken in a different form, it is void.” 


Under this ſtatute it has been decided, 


1. „ The undertaking for the appearance of the deſend- Rovers 47 
« ant muſt be by bond :“ for where it was an undertaking in Reeves. 
writing only to the following effect: That one Stephens hav- 1 T. Rep. 418. 
ing been arreſted by the plaintiff (who was bailiff to the ſne- | 


a 


riff of Surry) on a writ for 35/. the defendant undertook to 


put in good bail on or before the return of the writ, or to 
ſurrender the body of Stephens to the plaintiff, or on default 
to pay the debt and coſts. Afterwards the plaintiff was 
_ obliged to pay the money, the defendant not having perform- 
ed any of the conditions, and brought afſump/it for the money 
ſo paid, againſt the defendant on this undertaking, when the 
Court held, That the ſtatute baving pointed out the mode, 
5 OY Eo TOO 
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viz. by bond, that it was to be purſued ; and that a ſimple 


contract undertaking was void. 


Scryven V. | 
Dyther. 
Cro. Eliz. 672. 


Per Buller. 

1 T. Kep. 122. 

Symes v. Oakes. 

2 Stra. 893 · 
* 

Bennet v. 

Fiikins. 

1 Saund. 20. 


| L 191 ] 


Samuel v. Evans. 


2 TJ. Rep. 560. 


Shuttleworth Ve 
Pilkington. 
2 Stra. 1156. 


aA. 


3 
Empſon v. 


Bathurſt. 


Hutt. 52. 


Mills v. Bond. 
I Stra. 399. 


2. © So the bond muſt be © with ſureties,” for ſach are 
cc the words of the ſtatute.” Therefore where the bond 
was only by the defendant himſelf, conditioning, that he the 
ſaid R. Dyther wöuld perſonally appear before the King's 
Majeſty at Weſlminfter, die Paſch. 15 dies, to anſwer, Fc. it 
was held to be bad. But a cafe was quoted of a Sir V. 
Drury, wherein it was held, That an obligation with one | 
ſurety was good. | 5 | 


3. „ So the bond muſt be made to the ſheriff by his name 

& of office,” but the Court held, that though ſuch ought to 

be the form, yet that in this caſe the bonds being laid l- 
vend. eidem vicecom. & ajjign. was ſufficient. ES as 


4. © The condition muſt be to appear at the return of 
« the writ ;” for where the ſheriff took a bail-bond for the 
appearance of the defendant at a day different from that in the 
evrit, it was held to be void, „ 
So where the condition of the bond was for the defend- 
ant to appear on the Morrow of All Souls (34 of November), 
0 


and the date of the bond was the 47h of November, it was 
adjudged to be void. | 


« But if the ſubſtance of the return appears in the bond, 


' & the very words of the writ need not be ſet out.“ 


For where the writ was returnable coram domino rege 
ubicung. fuerimus in Anglia; and the bail-bond wanted thoſe 
latter words, it was nevertheleſs held good. | 


« The ſtatute extends only to cafes n meſne proceſs ; 
& and all other obligations made to the ſheriff are void.” 


For where the bond. was given to the under-ſheriff for 
a ſum for fees of executing an extent, it was adjudged to 
be void under ſtat. 23 H. 6. for one view of the ſtatute was 
to prevent extortion by confining the obligation only to the 


condition of appearing. Cro, Elia. 88. | 


„And it muſt be founded on good and legal proceſs ;” 
for where it was taken on a writ which appeared to be return- 


ab le on a day out of term: the writ being void, the bail- 
bon d was held to be fo too. og : 


Th ugh under the ſtatute, if the defendant did not ap- 
pear, t. he bond was forfeited, yet the plaintiff was delayed 
in his ſu it 3 for remedy of which, and to expedite the pro- 


ceedings, it was enacted by ſtat, 4 & 5 Ann. c. 16. /. 20. 


« That if . Wy perſon ſhall be arreſted by proceſs out of 
« the courts #t Weęſtminfter, at the ſuit of a common per- 
« ſon, and tl. e ſheriff or other officer take bail, the ſhe- 
& riff at the re, Meſt and cofts of the plaintiff, or his at- 
i TY | 3 4 forney, 


LS - + | 
ec torney, hall Man the bail-bond, by indorſing the ſame, 


« and atteſting it under his hand and ſeal, in the preſence 


b of two witneſſes without ſtamp, provided it be ſtamped 


© before action brought thereon z and if the ſecurity be for- 
„ feited, the plaintiff after aſſignment may bring an action 


« thereupon in his own name.” 


1. As the appearance-day is the guarts dig pot the return- 
day, the aſſigument ſhould not be made 2/ the four days are 
expired. = 5 3 
But of the four days the return-day itſelf is excluſive, 
and the day following is counted the firſt; and therefore 
where the return day was on a Wedneſday, the bail- bond 
was held not to be aſſignable till after Monday, for Sunday 


js not to be reckoned as one of them; and where it is the 


fourth day, the party ſhall have all Monday to pu 
ball. . 5 | „ 

2. The ſheriff may aſſign the bail-bond in any county, 
and the plaintiff has his election to bring his action either in 
the county where the aſſignment was made, or in the county 
to the ſheriff of which the writ was directed: as here, where 
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Studley v. Sturt. 
2 Stra. 782. 


Bullock y. 
Heather. 
2 Stra. 914. 
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Gregſon v. 
Heather. 
2 Stra. 727. 


the writ was into London, and the aſſignment in Mzddleſex, 


where the action was brought. 


3. The ſheriff, or under-ſheriff, may make the aſſign- 
ment of the haib- bond, and theſe only can make it: for 
where in this caſe the aſſignment was proved to have been 
made by the under-ſheriff's clerł, it was adjudged to be 
we | e Mo 2 | 
4. And the action on the bail-bond muſt only be brought 
in that court where the bail was given, or otherwiſe the pro- 
ceedings will be ſtayed, for the writ gives juriſdiction to that 
court only. 1 . | . | 
It was formerly a doubt whether the ſtatute 23 H. 6. 
was not a private act; but in the caſe of Saxby verſus 
Kirkus, Buller, N. P. 224. it was held, that the ſtatute 


4 & 5 Ann, c. 16. by recognizing it, had made it a pub- 


lic act, and accordingly where the plaintiff had declared as 
alſignee of the ſheriff; but in ſetting out the bail-bond, it 


Kitſon v. Fagg- 
1 Stra. 60. 


Walton v. Bent. 
3 Burr. 1923. 
Morris v. Rees. 
3 Wilſ. 348. S. P. 


Samuel v. Evans. 
41. Rep. 569. 


appeared not to be within the ſtatute, and ſo void: the 
Court held, That they could take no notice of the ſtatute of 


5 Hen. 6. without its being pleaded, and that the judgment 
might be arreſted after the plea of non «ff factum. 


2. © Such are the caſes of bonds given on meſne proceſs. 


„ ſhall now conſider the recognizance entered into by the 


& bail above; whereby they undertake, that if defendant 
© be condemned in the action, that he ſhall pay the coſts 
* and condemnation, or render himſelf up a priſoner, or 
or that they will pay it for him.“ | 
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PDEBr. | 
Upon this recognizance the plaintiff in the original action - 


may have debt againſt the bail, in caſe of the default of the 
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nd 


Hohs v. Ted- 
caſtle. | 
Cro. Eliz. 597, 


Price v. Price. 


Cro. Eliz. 733. 


principal; but as the declaration is very prolix, it is more 
uſual to ſue the bail by /cire facias; and debt is only adviſe- 
able where the principal has run away, and the bail are 
likely to become inſolvent; and for this reaſon, that in debt 
on the recognizance the bail are held to . bail, but 


not ſo on a /cire Jaciar. 


But as debt may be brought alt the bail, it will be 
proper to conſider the caſes on that head, | 


1. Before the plaintiff can proceed daniel the bail, Ader | 
by debt or /cire facias, there muſt iſſue a ca. ſa. againſt the 
principal (the defendant in the action); for one of the con- 
ditions of the recognizance was, that the defendant's body 


ſhould be had in execution; and therefore the recognizance 


is not forfeited till that is not forth- coming, which is only 
judicially known by the return of non eff inventus on the 


ca, fa. 


Therefore where the bail wal error, and aſſigned it, that 
judgment was given againit them without any ca. /a. having 
been awarded againſt the principal, PRE was for that 


fault arreſted. 


Yoarev. 
Ningay- 
2 Stra. 915. 


Kfilner v. Pettit, 
1 Lord Raym. 
720. 


Walmfl-y v. 
Havand. 
C;0. Elz. 618. 


2, But a difference is to be obſerved where the proceed- 
ings are in debt on the recognizance, and by ſcire facias. | 


<« For if the plaintiff brings debt on the recognizance 
& againſt the bail, they can ſurrender their principal before 
ce the return of the proceſs againſt them, but not after.” 


For where the plaintiff having brought his action on the 


recognizance in C. B., but finding that the defendant (the 


bail) was an attorney of B. R. was forced to deſiſt, and filed 
his bill in B. R. the firſt day of Micbaelmas term ; on the 
20th of October the defendant had ſurrendered his principal: 
on motion, the proceedings were ſtayed ; for thoſe in C. B. 
were of no avail, and the render of the body being before 
return of the proceſs, was time enough: for the plaintif 
7 have e bis action in the proper court at 
rſt 


And where the plaintiff brings debt adult the bail, they 
thall have eight days after the return of the writ to ſurrender | 
the principal; and if there are but four days in the term 
after the return, my {hall have four a, 1n the term fol- 
lowing. 


But where the ohintlf vr hs feire facias, upon non 
e inventus returned, the bail have till the return of the 


fecond ſcire facias t6 rener the P and diſcharge 


themſelves, 


And 


DEBT. 


by the firſt Gore facias may be teſted of the ſame re the 


ca. /a. is returnable. 


And there ſhould be fifteen days between the teſte and 


the return of each ſcire faciat. 


Therefore where the ca. ſa, was s returnable 5 Trin. 5th 
of June, and the ſirſt ſcire facias was returnable { Quinden. 
Trin. 21/} une, but the laſt on Treſ. Trin. 28th Fune ) this 


laſt was quaſhed, there not vein fifteen days between the 


| teſte and return. 


ec But this i e of time till the i return of 4 ſecond 


c ſeire factias, is not matter of right but of favour,” 


For whefe the principal died before the return of the ſe- 
cond ſcire facias, the bail were held to be liable, 
| ha ſtronger caſe, _ | 


Where the principal died after the return of uon eff in- 
venus and before any /cire facias iſſued, yet were the bail 

held to be charged: for in ſtrictneſs of law the bail are 
chargeable after the return of non 25 inventus, and the ſcire 
Jacias is merely ex gratia. 


2. © But in the following e caſes the bail ſhall be diſ- 
« charged ;” RE 

1. „ Where there has how an actual ſurrender,” | 

But where the action has been by aria the bail need 


not ſurrender on the rEurn-day of the ſcire facias, but have 
till the appearance-day, that is, the guarto die paſt, to do it. 


ce And the ſurrender muſt be _ * 1 of the 


cc court,” 


For where on the ſecond ſeire facias iſſued againſt the bail, 
they ſurrendered the principal on the guarto die poſt to a judge 
al his chambers, the ſurrender was held to be too late, and 
the bail fixed with the debt and colts. | 


However, before the bail are abſolutely fixed where a ſur- 
render can be made, they ſhould be ſummoned time enough 
to make a ſurrender of their principal; for where in this caſe 


the /cire facias was returnable the 14th of November, and the 


bail were not ſummoned till about an hour before the riſing 
of the court, and the ſheriff returned ſcire fect, the court ſet 
the proceedings aſide, holding that ſuramons inſufficient, as 
being too ſhort notice, 


2, 0 If an actual ſurrender cannot be wa” 


And 1 in a 
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In Vs 
Smith. 

2 Stra. 866. 


Alyſon v. 
Byſton. 


Cro. Eliz. 738. . 


Peale v. 
Watſon. 
2 Bl. Rep. 922. 


Glyn v. Yates, 
I Stra. 511. 


Barry v. Barry. 
2 Stra. 917. 
2 Wilſ. 67. 


Bailey v. 
Smeathman. 


| 4 Burr. 2134» 


Simonds V, 
Middleton. 
I Will. 269g. 


Webb v. 
Harvey. 
2 T. Nap. 757. 
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As where the principal became a peer, ſo that by law his Trinder v. 


body could not be ſurrendered, it was held chat an exoneretur 


— be entered on the bail. piece. 
04 


Yet 


Shirley. 


' Doug) 43. 
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Ibbotſon v. 
Lord Galway. 
6 T. Rep. 


Bond v. Iſaac. 
x Burr. 339. 


Loff v. Kel. 
bridge . | 


Cro, Jac. 94. 


Meyer v. 
Arthur. 
1 Stra. 419- 


Fither v. 
Emerton. 
2 Stra. 526. 


Everett v. Gerv. 


1 Stra. 443. 


Wickſted v. 
Bradſhaw. 
Hob. 116. 
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Hunter v. 
Sampſon. 
2 Stra. 787. 


ſuperſedeas. 


and therefore are fixed with the debt and coſts. 


charged. 


5 3 
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Yet where the principal became a lunatic, on motion for 
leave to enter an exoneretur on the bail- piece, the Court re- 
fuſed to permit it. e 8 


So where a man had been preſſed and was then in cuſtody, 
and ſo that by ſtat. 29 Geo. 2. c. 4. / 14. he could not be 
taken out of his Majeſty's ſervice, except for a criminal 
matter, his bail in a civil action were allowed to bring him 


into court by Habeac corpus, and ſurrender him by committing 


him to the cuſtody of the marſhal, and igſfanter remanding 


him to the Savoy, after entering an exoneretur on the bail- 
| 8 


piece. | 


” a Thou 


c“ below, yet 


the defendant has judgment in the court 
bail are not thereby actually diſcharged.” 7 


For if error be brought on that judgment, and it be re- 
verſed, the bail ſtill are liable, though the condition of the 
recognizance was to ſurrender, c. if condemned in the action 
in the ſaid court ; for the judgment being reverſed, it is as if 
it never had been. | 


4. But if the plaintiff has judgment, and the defendant 


brings a writ of efror and a /ci. fa. is ſued out, proceedings 


avill be flayed againſt the bail; but it is on the terms of the 
bail's conſenting that if the judgment be affirmed, they ſhall 
ſurrender the principal, or give judgment on the ſcire factas. _ 


1. But it muſt be on application by the bail, before judg- 
& ment againſt them had on the ſcire facias,” | 


For where the plaintiff got judgment on the ire faciat 
againſt the bail, pending error by the principal, and took 
them in execution, and they moved to be diſcharged; per cur, 
if the bail had applied before judgment, the court would 
have ſtayed proceedings: or if an action of debt had been 
brought on the judgment, they would have granted an im- 
parlance; but the bail by ſuffering judgment to go, have 
ſubmitted to meet the plaintiff, and the judgment muſt 
ſtand. _ Z JJV 
2. So the bail muſt apply to ſtay proceeding before tbe 
return of the ſecond ſcire facias : for after the return of the 
ſecond ſcire facias the bail cannot ſurrender the principal, 


„ And the reaſon of theſe deciſions is this:“ That pending 
a writ of error, the court cannot award execution, ſo that no 
capias can go againſt the principal; and therefore as the 
bail cannot take and ſurrender him, they ſhall not be 


3. But the court will not ſtay proceedings againſt the bail 
37 on bringing a writ of error, unleſs bail to the writ af 
as been actually put in; for till then it is no abſolute 


80 


error 


P 
So if the writ of error appears to be brought merely for 


the purpoſe of delay, as where it was ſworn that the defend- 

ant and his attorney had declared that they would delay the 

plaintiff by every means poſſible, the court refuſed to ſtay 
the proceedings againſt che bail, | | Fe 


| 3. Of Debt on Judgments. 


1. If a man recovers in the ſaperior courts a debt or 
« damages for any injury, in any action real or perſonal, 
he may afterwards have an action of debt on that judg- 
« ment,” | 5 | 


This was the common law remedy in caſes where exe- 


cution had not been ſued out before the expiration of the 

year and day after the judgment. But the ſtatute of Weſt- 
minſter 2d. c. 45. having given the 
ment, that is the practice now. 


But however, debt is ſtill often brought on judgments: 
and it will lie for the remainder of the ſum recovered, where 
part has been levied on the goods of the defendant : fo it 
will lie pending a writ of error. Gribble v. Abbot, Cowop. 72. 


„ But the judgment muſt be an actual and ſubſiſting 


« judment at the time of the action brought; for if by any 


© means it has been diſcharged, this action will not lie,” _ 


For where the defendant's perſon had been taken in exe- 
_ cution by a ca. /a. on the firſt judgment, and had been after- 
_ wards diſcharged out of cuſtody, by conſent of the plaintiff, 
on the defendant's entering into an agreement to pay certain 
ſums at certain ſtipulated times, part ee he had paid 
when the plaintiff brought debt on the judgment for the 


ſcire facias on the judg- 
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Pool v. | 
Charnock. 
3 T. Rep. 79. 


Speak v. 


Richards. 
Hob. 206. S. C. 
Noy. 22. 

Cro. Car. 539. 


Glaſcock v. 


Morgan. 
1 Lev. 92. 


7 Mod. 62. 14. 
Sid. 236. 


Vigors v. 
Aldrich. 


4 Burr. 2483. 


whole : but the action was held not to lie, for the judgment 


was diſcharged by the plaintiff's own conſent; and ſo he 


could not have an action on it. 


Bo Where to an action of aſſumpſit the defendant pleaded 
a ſet-off of a judgment recovered by him, Trin. 22 Geo. 3. 
againſt the plaintiff, the plaintiff replied and admitted the 
judgment; bat ſaid, that in Mich. 23 Geo. 3. he had been 
charged in execution by virtue of ſuch judgment, and that 
on the 6th of Feb. 1783 he had by the conſent, privity, and au- 


* * : 


ithy. 
1 T. Rep. 557. 
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 therity of the defendant, been diſcharged out of cuſtody, and from 


the ſaid execution. The defendant rejoined, that the diſ- 


charge was in conſideration of the plaintiff giving him a 


bond to the amount of the debt to ſecure an annuity, which 


annuity- bond, c. had been ſet aſide by the court of C. B. 
the memorial having been erroneouſly entered: to this was 


2 demurrer, where it was held clearly, that the firſt judg- 
ment was completely at an end by diſcharging the plaintiff 
out of cuſtody, and that the defendant could therefore never 


reſort 


\ 


Crawford v. 
WhittaL 

Hil. | 3 G. 3 
Sinclair v. 
Fraſer. 
Dougl. 4. 
Anon. 

2 Vern. 540. 
Shaw v 
Thompſon. 
Cro, Eliz. 426. 


Earl of Lincoln 


v. Fiſner. 


Cro. Eliz. 531. 


Wicker v. 
Norris. 


Bull. N. P. Jer. 


Murray v. 
Wilſon. 
1 Wilſ. 326. 


L 198 


I Roll. Abr. 
3979 · 


» 


Aſcue v. Hol- 8 


hngworth. 
Tro Eliz. 494- 


Trott v. 
Spurling. 
Mcor 118. 
Chamberlain 
v. Thor p. 
Cro. Eliz. 187. 


; 2 


'DEBT. | 
reſort to it again, even though the confderation had failed | 


| for which he had diſcharged him. 


2. Debt will lie upon a judgment of a | foreign court, (as in 
this caſe the ſupreme court of Jamaica, ) but it is not to be 


declared on as a matter of record, for it is here but of the 


nature of a ſimple contract debt; therefore in ſuch caſe the 
judgment is ſufficient only to eſtabliſh a demand and put the 
defendant to impeach the juſtice of it, or ſhew, the ſame to 
have been unduly or irregularly obtained. 3 


* 


And as it is but a ſimple contract, aſſumpſit will alſo lie on 
it; as was decided in the two caſes * mentioned; one of 
which was from Jamaica, and the other from Bengal. And 


in another caſe from Vernon, where the judgment was from 


France, and held that afſumpfit would lie. 


So debt was adjudged to lie for a ſum recovered i in a court. 
baron. 

zd, Of Debt for Amercements in inferior Courts. 
As where the ſteward of a court leet amerced a perſon 


for contemptuous words : it was adj . lawful, and that 
debt lay for it. | 


\ So debt lies for: an amercement in a court baron. 


87 Debt for Conn. 


Debt lies to recover the ce of a nonſuit in an inferior | 
court, by the defendant below : and a general declaration is 
good, without ſetting out that the cauſe of action aroſe 
within the juriſdiction of the inferior counts or the 8 
ings at length. | | 


th, of Debt on Statutes and Recognizances. 


1. .Debt lies on a ſtatute merchant, and alſo on a fate | 


ſtaple, for both are under the ſeal of the . and have 
all the 1 of an obligation. 


80 where añ obligation was entered into as a ſtatute 


Kaple, but was void as a ftatute, for want of two ſeals in 
purſuance of the ſtatute of Acton Burnell, yet the plaintiff 


was allowed to bring debt on 15 as an obligation and he 
recovered, 5 


2. So upon a recognizance taken in e of ſtat. 
23 H. 8. c. 6. before the Chief Juſtices of the King's Bench 
and Common Pleas, or the Mayor of the Staple at Weſtminſter, 
out of term, and the Recorder of . jointly, for pay- 


——_ | 


= 


DEBT. 


ment of money, and on which the proceſs s the ſame as 


upon ſtatutes ſtaple, debt will lie, by ſtat. 8 Geo. I. c. 25. 

| So if the recognizance is taken in Chancery, debt lies on it. 
And in like manner if the tenor of the recognizance ſo 
taken is certified into the King's Bench: for the tenor under 
the great ſeal is of the ſame notoriety and validity as if the 
original under the ſeal of the conuſor had been produced. 
2. DEBT WITH REFERENCE TO THE PERSON. 
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Cowper v. 
Langworth. 
Cro. Eliz. 608. 
Roll. Abr. 600. 
Danv. 498. 


4 


W This is iſt, As to Perſons in general. 2d, As to the Heir, 


Executor, or Adminiſtrator. 3d, As to Baron and Feme. 


4th, As to Aſſignees. 5th, As to Sheriffs and their Oſſi- 


ecrs. 


—— 


I. AS TO PERSONS IN GENERAL. 


% No one ſhall be charged in debt on any bond or obli- 


“ pation to any matter, or to any perſon not mentioned or in- 


« cluded in it ; for its extent ſhall be ſtrictly limited to the 


« condition.” 


* 


As where à bond was entered into by the defendant as- 
ſurety for one Hampton, conditioning for his ſervice * and 


faithful account of all monies of the obligee, his executors 
or adminiſtrators, which ſhould come to the hands of the ſaid 


Hampton, while he ſerved the obligee as his clerk. The 


obligee died, and the executors having continued the buſineſs, it 
was adjudged, that the bond did not extend ſo as to make 


Barker, exec. 
of Pyott, v. 
Parker. 

T. Rep. 237. 
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the defendant who was ſurety liable to them, on Hampton's 


default, for the bond was. perſonal 20 the obligee himſelf. 

8 where the defendant had joined in a bond 10 the plaintiff, 
as ſurety for the faithful ſervice of one Baird as broad-clerk zo 

the plaintiff ; the plaintiff afterwards took one Delafield into 


Wr ight Yo 
Ruſſel. 
3 Wilf. 530» 


partnerſhip, and in debt on the bond the breach was aſſigned + 


in Baird's having embezzled money of the partnerſhip : to this 


Was a demurrer, and the action was adjudged not to lie, for 


the bond was for performance of faithful ſervice to Wright -- 


{the plaintiff ) only, not to him and his partner. 


| Theſe caſes go on the ground of the obligation being per- 


ſonal ; but where the bond was not ſo, as where it was made 
10 the houſe, viz. for faithful ſervice in the counting-houſe and 
/>29þ; and the then partners in the houſe, to whom the obli- 
gation had been made, took in another partner; the bond 


was held ſtill to remain in force; and the obligees recovered. 


ON it, 


Barclay v. 
Lucas, quot. 
1 T. Rep. 292. 


. 0% 
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Davis v. 


Churchman. 


3 Lev. 189. 
Davis v. Pepys. 
Plowd, 439. 


the action would not lie againſt his teſtator.“ 


Perrott v. 
Auſten. 
Cro. Eliz. 232. 


\ 


: Mansfield. Burr. 1383. 


Archbiſhop of 

Canterbury v. 

Houſe. 

Cowp. 140. 
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=. 


Archbiſhop of 
Canterbury v. 
Willis. 
SALK. 315. 


2. OF DEBT BY OR AGAINST HEIR, EXECUTOR, OR 
| 5 ADMINISTRATOR. N 


1. «© The obligee of a bond may bring his action either 
i againſt the heir or executor :” for the obligor binds his heirs, 


executors, and adminiſtrators ; and therefore where it was 


brought againſt the heir, and he pleaded that F. S. had ad- 


miniſlered, the plea was held to be ill, as both were liable. 


2. © In no cafe ſhall an executor be charged in debt where 
For where A. covenanted with B. to put his ſon appren- 
tice to C., or that A.'s executors ſhould pay to B. 20/., the 


ſon was not put apprentice; and A. died: it was adjudged, 
that debt lay not for the 20/7. by B. againſt A.'s executor; 


for that teſtator himſelf had never been liable. But, 
N. B. The authority of 


this caſe was doubted by Lord. 


*3, If an adminiſtrator does not perform the | requiſitions - 


of his adminiſtration-bond, the ordinary may authorize a 


creditor or the next of kin to ſue him on the bond: for the next 


of kin are intereſted in the ſurplus, and a creditor in the 


preſent diſpoſal of the inteſtate's effects. 


Before the ſtatute 22 Car. 2. an executor or adminiſtrator 
was compellable to account, but the ordinary was obliged 


to take the account as he furniſhed it without — | 


ſo was a creditor, if he ſued in the eccleſiaſtical court, for 
he had a proper remedy at common law. But if a legatee 


had ſued for an acedunt in the eccleſiaſtical court, the de- 


fendant, before the ſtatute, was obliged to prove the whole 


account, for the legatee had no other remedy, and the court 


could not otherwiſe exerciſe its juriſdiction of legacies to 
effect. Since the ſtatute, a perſon. entitled to diſtribution is 


as a ſtatute legatee, and ſhall therefore have the ſame remedy 


as a legatee before the ſtatute z and now being by the con- 
dition of his adminiſtration- bond bound to account at a day 
certain, he ſhall do it without citation : but this account, is 
not examinable unleſs a party intereſted comes in and con- 
troverts it. And the condition of the bond being that he 
ſhall adminiſter well and truly, that ſhall be conſtrued in 


bringing in his account, and not in paying the debts of his in- 


4. Executors are no further chargeable than they have. 
aſſets, unleſs they make themſelves ſo by their own act, as 
pleading a falle plea; i. e. ſuch a plea as would be a perpe- | 


7 tual 


ſued in the courts above, the huſband muſt be joined. 


| _.. DEDE: . 47 
tual bar to the plaintiff, and which they know to be falſe z 
as ne unques executor, or a releaſe to themfelves ;. but if they 
plead a former judgment by another perſon et nil ultra, and 

the plaintiff replies per fraudem, and it be ſo found, yet judg- 
ment ſhall be de boni, tefiatorts. oo oe i ni 


3. OF DEBT BY OR AGAINST BARON AND. FEME. . 
1. If a bond is given to an huſband, and wife admini- 
ſtratrix, he may bring an action on it in his own name as a 
bond made to himſelf. DE COTE Ms WAG 
2. By the cuſtom of London, a feme covert may be a fole 
trader, and ſue and be ſued for her own debts fo contract- 
ed; but in ſuch caſe ſhe cannot give a bond and warrant * of 
attorney to confeſs a ee : fo when ſued as a ſeme ſole, 
ſhe mult be ſued in courts of the city of London ; for if 


So the wife alone cannot bring an action in the courts 
above, but only in the courts of the city of London; and 
even where the huſband was dead, and ſhe brought an action 
in the court of King's Bench for goods ſold and delivered by 
ber while a mne ole trader, it was adjudged, that the action 
could not be maintained by her in her own name in that 
court. 18 | 


23. If a leaſe be made to a woman dum ſola, and ſhe mar - 


ries, the term expires and the dies: debt lies againſt the 


huſband for rent accruing during her lifetime; for he is 


chargeable by reaſon of the perception of the profits. 
4. Where a man previous to his marriage gave a bond 


to the woman he was about to marry, conditioning to pay 


to her a ſum of money twelve months after his death; the 
marriage took effect, and after his death an action being 
brought on the bond by the widow, the executors of the 
huſband pleaded the marriage in bar, relying that by the 


Ankerſtein v. 
Clark. 
4 T. Rep. 516. 


Read v. Jewſon. .  _ 


Hil. 1773. 


not. per Buller : ; : 


4 T. Rep. 362. 5 
20 1 


Caudell v. Shaw. 
4 T. Rep. 362. 


intermarriage the debt was extinguiſhed: a replicatien, 


ſtating the above circumſtances, and that it was given in 

contemplation of a marriage, and as a provifion for her benefit, 
was on demurrer held to be good, and that the bond con- 
tinued valid notwithſtanding the ſubſequent marriage. 

8 N 4 OF DEBT BY OR AGAINST ASSIGNEES, = 

I. If there is a leflee for years, and he affigns all his in- 
tereſt to another, yet may leſſor ſtill have an action of debt 


Walkers caſe 
1 Co. 22. 


againſt him for vent in arrear after aſſignment : firſt, Becauſe 
the leſſee ſhall not prevent by his own act ſuch remedy as 
the leſſor hath againſt him on his contract. 2dly, That the 


leſſee might grant the term to a poor man who would not be 
able to manure the land, and ſo for need or malice the land 


would lie untilled, and the leflor be without remedy, either 


by diſtreſs or action of debt. - 
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2. OF DEBT BY OR AGAINST HEIR, EXECUTOR, OR 


ADMINISTRATOR. 
"I 2 E 1. The obligee of a bond may bring his action 2 
3 Lev. 189. & againſt the heir or executor :” for the obligor binds his heirs, 


Davis v. Pepys. EXEcutors, and adminiſtrators ; and therefore where it was 
Plowd. 439. brought againſt the heir, and he pleaded that F. S. had ad- 
„ f. miniſtered, the plea was held to be ill, as both were liable. 


2. * In no cafe ſhall an executor be charged in debt where 
« the action would not he againſt his teſtator.“ 


phpetrott v. For where A. covenanted with B. to put his ſon appren- 
N 8 by tice to C., or that A.'s executors ſhould pay to B. 20 l., the 
> ſon was not put apprentice, and A. died: it was adjudged, 
that debt lay not for the 20/7. by B. againſt A.'s executor; 

for that teſtator himſelf had never been liable. But, 


We N, . The authority of this caſe was doubted by” Lord 
Mansfield. Burr. 138 3. 


Archbiſhop of 93. If an adminiſtrator does not perform che requiſitions 

| Canterbury v. of his adminiſtration-bond, the ordinary may authorize a 

Houſe. 

Cowp. 140. Creditor or the next of kin to ſue him on the bond : for the next 
*[ 200 ] of kin are intereſted in the ſurplus, and a creditor in the 


preſent diſpoſal of the inteſtate” 5 effects. 


Archbiſhop of Before the ſtatute 22 Car. 2. an executor or tet | 


— V- was compellable to account, but the ordinary was obliged 

Sl x61 to take the account as he furniſhed it without examining : 

elk. 378 * 
ſo was a creditor, if he ſued in the eccleſiaſtical court, for 


he had a proper remedy at common law. But if a legatee 
had ſued for an account in the eccleſiaſtical court, the de- 
fendant, before the ſtatute, was obliged to prove the whole 
account, for the legatee had no other remedy, and the court 
could not otherwiſe exerciſe its juriſdiction of legacies to 
effect. Since the ſtatute, a perſon entitled to diſtribution is 
as a ſtatute legatee, and ſhall therefore have the ſame remedy 
as a legatee before the ſtatute ; and now being by the con- 
dition of-.his adminiſtration-bond bound to account at a day 
Pas Bee certain, he ſhall do it without citation: but this account is 
not examinable unleſs a party intereſted comes in and con- 
troverts it. And the condition of the bond being that he 
ſhall adminiſter well and truly, that ſhall be conſtrued in 
bringing in his account, and not in paying the debts of his in- 
7 teſtate : and therefore a creditor ſhall not take an aſſignment 
| of the bond and ſue it, and aſſign for a breach the non-pay- 
3 | ment of a debt to him or a devaſtavit committed by the ad- 
miniſtrator; for chat would be needleſs and infinite. | 


2 Roll. Abr. 4. Executors are no further chargeable than they have 
3 aſſets, unleſs they make themſelves ſo by their own act, as 
an a Kalle plan; 3 i. e. ſuch a 2 as 1 be a 3 = 
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PE | DEBT, . 
tual bar to the plaintiff, and which they know to be falſe; 
as ne unques executor, or a releaſe to themſelves; but if they 
lead a former judgment by another perſon et nil ultra, and 
the plaintiff replies per fraudem, and it be ſo found, yet judg- 
ment ſhall be de bonis tęſtatoris. ef ns FL us | 


3. OF DEBT BY OR AGAINST BARON AND FEME. 

1. If a bond is given to an huſband, and wife admini- 
ſtratrix, he may bring an aCtion on it in his own name as a 
bond made to himſelf. V TE 

2. By the cuſtom of Lendon, a feme covert may be a ſole 
trader, and ſue and be ſued for her own debts ſo contract- 
ed; but in ſuch caſe ſhe cannot give a bond and warrant *of 


attorney to confeſs a judgment: ſo when ſued as a „eme ſole, 


ſhe muſt be ſued in the courts of the city of London; for if 
ſued in the courts above, the huſband muſt be joined. 


So the wife alone cannot bring an action in the courts 
above, but only in the courts of the city of London; and 
even where the huſband was dead, and ſhe brought an action 
in the court of King's Bench for goods ſold and delivered by 
her while a "ge fole trader, it was adjudged, that the action 
could not be maintained by her in her own name in that 

court. | EP | 


3. If a leaſe be made to a woman dum ſola, and ſhe mar- 
ries, the term expires and ſhe dies: debt hes againſt the 
huſband for rent accruing during her lifetime; for he is 
chargeable by reaſon of the perception of the profits. 

4. Where a man previous to his marriage gave a bond 
to the woman he was about to marry, conditioning to pay 
to her a ſum of money twelve months after his death; the 


Ankerſtein v. 


G * 


4 T. Rep. 616. 


Read v. Jewſon. |. 


Hil. 1773. 


Quot. per Buller, 5 
wt | 


4 T. Rep. 362. 


a 


Caudell v. Shaw. 
4 T. Rep. 362. 


Vane v. 
Minſhull. 
1 Lev. 25. 


Mitbourn u. 
Ewart. 
5 T. Rep. 38 


marriage took effect, and after his death an action being 


brought on the bond by the widow, the executors of the 
huſband pleaded the marriage in bar, relying that by the 


intermarriage the debt was extinguiſhed : a replicatien, 


ſtating the above circumſtances, and that it was given in 


_ contemplation of a marriage, and as a proviſion for her benefit, 


was on demurrer held to be good, and that the bond con- 


| tinued valid notwithſtanding the ſubſequent marriage. 


1 4 or DEBT BY OR AGAINST ASSIGNEES. | 
1. If there is a leſſee for years, and he aſſigns all his in- 

tereſt to another, yet may leſſor ſtill have an action of debt 

againſt him for vent in arrear after aſſignment : firſt, Becauſe 


the leſſee ſhall not prevent by his own act ſuch remedy as 


the leſſor hath againſt him on his contract. 2dly, That the 
leſſee might grant the term to a poor man who would not be 


able to manure the land, and ſo for need or malice the land 
would lie untilled, and the leflor be without remedy, either 


by diſtreſs or aCtion of debt. TE 4 


© 


Walker's caſe 
3 Co. 22. 


© 4 
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Cro. Jac. 334. 


Lekeux v. Naſh, 
2 Stra. 1221. 


Pitcher v. 
Toovey. 


- Salk. 81. 


F. 


Marrow v. 
Turpin. 
Cro. Eliz. 715. 
Overton v. 
Sydhall, quot. 
3 Co. 24. a, 


L 202 


3 Co. 23. a. 


7 


Humble v. 
Glover. 

Cro. Eliz. 328. 
S. C. 3 Co. 23. b. 


. %%% Fa eo) 
Marſh v. Brace. But the leſſor may accept the aſſignee for his tenant, and 


ſo diſcharge the original leſſee. And if he once accepts rent 
from the aſſignee, he can never again reſort back to the firſt 
leſſee. | . . „% ee ge 
But the a/ignee is bound to the rent no longer than while in 
Polſeſſion, and he may at any time aſſign over his term, and 


ſo diſcharge himſelf; and if even to an inſolvent perſon, it 


ſhall diſcharge him : for the aCtion as between the leſſor and 
the aſſignee is founded on the privity of eſtate, which is gone 
by the aſſignment. 5 . . 


But if a leſſee for years dies, his executor or adminiſtrator 
may aſſign the term, and ſhall not be chargeable for rent after the 
e ; for as they could ſell the term to pay debts, ſo 
they can aſſign it, and be diſcharged from all ſubſequent 


demands of rent. And it was further held in this caſe, 


that if the leſſee for years aſſigns over his term and dies, 
the executor ſhall not be charged for rent due after his 


death; for by the death, both privity of eſtate and contract 


was at an end. | | | 
2. If the /effor grants away his reverſion, he cannot have 
an action of debt for the rent, for he has granted the re- 
verſion to another, to which the rent is incident. So that 
the grantee of the reverſion alone can have the action. 
But if the leſſor had ſo granted his reverſion, and the /e/te 
had aſſigned his term, the grantee ſhould not have debt 
againſt the leſſee after aſſignment, for there was no privity 
between them but by reaſon of the privity of eſtate, and 
that being gone by the aſſignment, the action will not lie. 


e And it is the ſame whether the perſon claiming the 


“rent comes in by ſucceſſion or by grant.” | : 


Overton v. 
Syddall. 
Cro. Eliz. 555. 


Broom v. Hore. 
Cro, Eliz. 633. 


As where a prebendary made a leaſe, confirmed by dean 
and chapter, the leſſee died, and his executor aſſigned. Af- 
terward the prebend died, and the plaintiff being named his 
ſucceſſor, brought debt againſt. the executor of the leſſee, and 
adjudged that the action would not lie, for the privity was 
gone by the aſſignment. 

« But where the leſſee a/igns but a part, he is chargeable 
cc for the whole to the grantee of the reverſion, on account 
& of the ſubliſting privity.“ eh: : 

For where Sir Chriſtopher Broom let lands to Hore, ren- 
dering rent: Hore let to one Mrigleſiobrih one fourth part of 
an acre: afterward Sir C. Broom granted the reverſion of 


the whole to one George Broom (the now plaintiff) who 


brought debt againſt Hore for the entire rent. It was 
contended for defendant, that the privity being gone as to 
part was gone for the whole. But the Court held the 
reverſe: That the entire eſtate remaining in one part of 
the land, the privity remained entire, and would ſupport the 


action. | | 
| 3. i 


— 6 


| © DEBT. Ts 
2 If the leſſor in fee aſſigns over to another the rent of a 
term, and the leſſee attorns, the aſſignee of the rent may 
have debt for each gale in arrear, though the reverſion is in 
the leſſor, and of courſe the privity of eſtate, for by the 
attornment there is a privity of contract. 1 


So he may deviſe it, ànd deviſee 
of debt for the rent arrear. 


may maintain an action 


4. If the leſſee for years aſſigns all his term to another, 
reſerving the rent to himſelf, he ſhall have an action of 
debt for the arrears during the term; for though not 
properly a rent for want of a reverſion, yet it partakes 
of its nature, being a return for the profits which are 
annual. | 1 g e 


5. OF DEBT BY AND AGAINST sHERIEFSs. 


1. Debt lies againſt a ſheriff, where he has returned 
« that he has levied the money under a writ of eri facias,” 
or ſuch. But otherwiſe, if he returns © that he has taken 
goods to ſuch a value, which remain in his hands, pro defetiu 
emptorum; for in ſuch caſe he ſhall not be charged in 
debt. . 25 | 
So debt lies againſt a ſheriff on his return of having ſeized 
goods to the amount of ——— 1. which were reſcued out of 
his hands. For ſuch is no excuſe to any taking on final pro- 
ceſs, as he may command the poſſe comtatus. . 


And it lies in like manner againſt the executors of the ſheriff, 
who had levied the money at the ſuit of the plaintiff in the 
action. . 


For when the ſheriff has levied the debt or damages 
againſt the defendant's eſtate, the judgment againſt the de- 
fendant becomes immediately diſcharged, and therefore the 
ſheriff muſt himſelf be liable, 1 „5 

But the plaintiff in the action may have a ſcire facias 
againſt the ſheriff, and not bring an action of debt. | 
2. Debt lies againſt a ſheriff for the reward given by ſlatute 
6&7 M. and M. c. 23. on the conviction of coiners; the 
judge having certified the conviction, which muſt be 
proved... | DE 5 | 


3. Debt lies againſt a ſheriff, where a perſen in cuſlody on 
final proceſs eſcapes, by the equity of ſtat. Weſt. 2. and 
Was. 

And where an action of debt is ſo brought againſt the 

ſheriff on an eſcape, the whole ſum for which the defendant 


was in cuſtody at the time of the eſcape ſhall he recovered 
againſt the ſheriff: and if the defendant is ſeen at large for 
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Robinſon v. Cox 
and Warwick. 
1 Lev. 22. 


Ards v. v 
Watkyns. 


.. Cro. Eliz. 637. 


Pultr ey v. 
Holmes. 

1 Stra 405. 
Raym. 99. 737. 
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Speake v. 
Richards. 
Hob. 206. 
Hutt. 11. S. C. 


Mildmay v. 
Smith. 
2 Saund. 343. 


Parkinſon v. 
Gilford. 
Cro. Car. 539. 


Rooke v. 
Wilmot. 
Cro, Eliz, 209. 


Smith & Linſey. 


_ Hutt. 32. 


Bignoll v. 
Rogers. 

Caſe K. B. temp. 
W. Jo. 310. 


Bro. Ab. 19. 
2 Inſt 382. 


I Rich, 2, c. 14. by the party at whoſe ſuit the execution 


Hawkins v. 
Plomer & Hat, 
Sheriffs of 
Middleſex. 
2 Bl. pg 048. 


— \ I .. — ä 
n — Ie 2 — 
_— — — bY 89 1 28 * C * „ ee 7 — bs - 
Ty — REY re ions \ EP ES "AMIE ET PETIA oo i es te 
; 
- _ 
— J : 


— 
4 — - - _ —_ 
„ : bent Dn * ara, 
— — — — + = — inp 
Y FR : 
. X — 


203 


Stonehouſe v. 


Mullins. | 
2 Stra. 153. 
Aſhborough's 
caſe. | 
Cro. Eliz. 17. 
1 204 ] 
Alſept v. Eyles. 


2 Hl. Black. 108. 


Jayſon. v. Raſh. 
Salk. 209» 


Tyſon v. Paſhe. 
Salk. 333. 


Earl v. Plumer. 
Salk. 332. 


ever ſo ſhort a time after a caption on final proceſs, it is an 
eſcape. „„ | * ps 
And the action equally lies whether the eſcape was ne- 
oo Lg 2', Ar ĩͤ 88 
*Or whether the writ was returned by the ſheriff or 
So debt lies againſt a gaoler, whether the eſcape be ne- 
gligent or voluntary: and nothing ſhall be an excuſe to the 
gaoler, except the act of God, or of the king's enemies. 
For the caſes on eſcapes at length, ſee Tre/pa/s on the Caſe, 
4. Debt lies at the ſuit of the ſheriff for his fees for ex- 
ecuting an elegit, and other fees to which he is entitled. 


And it is no objection that an elegit may not be a kom- 


plete execution, for that the plaintiff may be obliged to bring 


an ejectment to recover the poſſeſſion. 


And if an erroneous writ be delivered to the ſheriff, and he 
executes it, yet ſhall he have his fees, for it was the fault of 


the party, and the ſheriff has done his duty. 


Alchin v. Wells. 
5 T. Rep. 470. 


So where the writ of 5. fa. was delivered to the ſheriff, 
who levied on the defendant's goods, but after being in poſ- 
ſeſſion two days, the plaintiff and the defendant compromiſed 
before the ſheriff had foid ; it was held, notwithſtanding that, 
that the ſheriff was entitled to his poundage. | 


_ Theſe fees are regulated by ſtat. 29 Eliz, c. 4. which 


_enaQs, „That no ſheriff or other perſon ſhall take more for 


% executing any Writ, extent, or execution on the body, 


goods or lands of any perſon, than 12 d. for every 20 s. up 


<« to 100 J.; and 6d. for every 205. after that, for the ſum 
cc he ſhall levy or take the body in execution for, under pe- 


“ nalty of treble damages to the party grieved ; and 40 J. half 
“ to the king and half to the informer.” _ 


Woodgate v. 
Knatchbull. * 
2 T. Rep. 148, 


As to which ſtatute it has been ſettled, | 


1. Under this ſtatute the ſheriff is ſtrictly tied down, fo 
that he can demand nothing beyond the allowance given him 
by the ſtatute, and if he takes more it is extortion, and he is 


| ſubjeCt to the penalty of it; and in ſuch caſe he is bound 
by his return to the writ; and as to the ſums he is enti- 


tled to levy (per Juſt. Buller ) in judgments on actions for 
ſimple contracts, or for debt certain, the ſum given by the 


Judgment of the court only is to be levied, and the expences of 


levying, &c. is to be paid by the plaintiff in the action, not 
by the defendant; in which caſe if he overcharges or levies 
more, he is liable under the ſtatute. But if the judgment 

is for a penalty, the plaintiff has a right to receive the wer Th 


DEBT. 


of bis debt, independent of the 3 of his execution. 

In this caſe the ſheriff having charged poungage, and the N 

expences of levying on different executions, againſt the 
plaintiff, the ſum of 5 J. and that ſum being ſound by 

the verdict, the Court gave TOY for treble that ſum in 


damages. 


2. That it extends only to executions in perſonal aliens, Peacock v. 
not to real executions, as an habere facias ſeiſinam or poſſeſ- — 5 
om. 2. That on!“ a capias ad ſatigfaciendum, the ſheriff 
ſhall have his fees for the whole debt. 3. But in elegit it ſeems L 205 ] 
doubtful whether he ſhall have them for the whole ſum, or | 
only according to the ſum levied. 4. The ſtatute does not 
extend to executious upon /atutes merchant or recognizances ; 
for the act is only to be underſtood of caſes where the judg · 
ment redditur in invitum , not where it is by voluntary: confeſ- 


fon of the party. 


3. The ſtatute does not extend: to give coſts in cally of Brockwel! v. 


execution out of inferior courts ; ſo that for theſe the officer s es 8 


cannot have an action of debt. | * 


The ſheriff may have debt againſt the furetics in the Corton v. 
Sale. 


ha? given under flat. 23 H. 6. for defendant's 1 ; and & Eliz. 362. 


it is no objection to fack bond that the ſurety had no lands 
in the county, for the bond is taken only for the ſheriff's. 
ſecurity ; and the ſtatute is ſilent as to the quality of the 
ſuretics, and only declares it void when not made in purſu- 

| ance of the ſtatute, | 


Having now confi dered the grounds of this action, before 
I proceed to the pleadings, it is proper to obſerve on the time 


at which this action may be brought. 


1. If a man be bound by bond to pay a ſum of money Co. Litt. 292. by 


at five ſeveral days, the obligee ſhall not have an action of 

debt till all the days are paſt, for the contract is entire, ſo 
that the breach of it is not complete till all the days are 
paſt. | h 


1 Will. 80. 


it be a bond in a penal ſum, conditioned for the payment of Bull. N. P. 268. 


money at different days, the condition is broken, and the 5. C. 
bond becomes abſolute upon failure of payment at any of the 
days, and debt lies before the laſt day is paſt. | 3 


But Where debt was brought on a promiſſory note, pay- Rudder v. Price 


able by inſtallments, it was held that it would not lie till H. Black. 537. 
the laſt day of payment paſt, though afzmpſt might. | 
But if a man be bound in a recognizance to pay a ſum of co. Litt. 292. be 


money at five ſeveral days, preſently after the firſt day of 
payment the conuzee ſhall havE execution on the recogni- 


Lance for that ſum, and ſhall not wait till the laſt be paſt; 


for i it is in che nature of ſeveral judgments, | 


This is where the entire ſum is due on a ſngle bond; for if Cotes v. Howell. 


205 3 DEBT. 


- Broughton's In the caſe of a bond of indemnity, in which FEY ſurety 
Eaſe. 5 Co. 24+. has paid the money, it is not neceſſary that he ſhould have 
done it in conſequence of his having been ſued ; for if he 

Pays it without ſuit, he may then have his aCtion againſt the 


principal. | - 
. [ 206 3. OF THE PLEADINGS, 
1ſt, With Reference to the Comtradt, 2dly, To the 
Perf. 7 


And firſt of the pleadings « on the part of the plaintiff, con- 
— ſidered with reference to the contract. 


Theſe are, uſt, On ſimple contracts. 2dly, On bonds, 
3dly, For rent. ath, On matters of record. | 


8 


5 : 1. Of THE PLEADINGS FOR THE PLAINTIFF IN DEBT 
| ON SIMPLE CONTRACT, 


1. It was formerly the law, that in debt on a ſimple 
« contract, the plaintiff was bound to declare on the con- 
« tract 9g the expreſs ſum which he was to recover ſpecifically, 
“% and that he could 2 recover a leſs ſum than he declared for; 
© but that ſtrictneſs is now laid aſide, and the plaintiff may 
tc recover a lefler ſum than in his declaration he ſtates the 
« defendant to be indebted to him.“ | 


McQuillin v. This point Was expreſsly ruled in this vale. where the 
< Cox. plaintiff in reciting the writ in the declaration, viz, that 
H. Nr. 249. defendant render to him 5 oo l.; in the ſeveral counts of his 


declaration the ſums together made but 450 J.; and the de- 
elaration concluded hat the defendant had nit paid the ſaid 
500 l. or any part ibere f: There was a ſpecial demurrer for 
that cauſe; but the Court held the declaration to be good, 
on the ground that the plaintiff might recover IF verdict « 
leſs ſum than he demanded by his writ. 


_ 
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Aylett v. Lowe. But prior to this caſe the following had been decided. | 
2 Bl, Rep. 1221. In debt on a mutuatus for 2501. and nil debet pleaded; the 
| jury found a verdict for 100 J. and nil debet as to the reſt. 
It was moved to enter up. a nonſuit, on the ground that 
debt being an entire thing, part of the ſum could not be fo 
Tecovered : but the Court refuſed to ſet the nonſuit aſide; 
and 773 plaintiff had N for the ſum ſo e by the 
verdi 


Emery v. Fell, 2. In declaring in debt on ſimple contracts for goods 
e T. Rep. 28. ſold, it is ſufficient to ſtate generally that the defendant at 
Weſtminſter, in the county of Middleſex, was indebted to the 
plaintiff in the ſum of J. for divers goods, &c. without 
alleging any expreſs contract, or laying any place where the 


contract on the ſale was made; l * the words /old and deli- 
* 4 | | 1 ver 


= 2 —— 5 a —— - 
... 
A 4 OY $- _ — 4+ * 
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ü A 


the judgment was arreſted, for there was nothing in the de- 
claration to ſupport debt, for it could not be on promiſes, as 
no conſideration was laid, nor was the agreement ſhewn to 


accident; for then it would appear on the record that the 


irregular. 
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1 vered imply a contract, and the venue laid in the beginning 


of the declaration muſt imply that the contract was made 
there. | | | 


2. OF THE PLEADINGS IN DEBT ON BONDS. 


1. „ In debt on a ſimple contract, the plaintiff ſhould ſet 
cc out in his declaration the promiſe or conſideration which is 
ce the ground of his action; but in declaring on a ſpecialiy it 
« muſt be on a certain writing obligatory, or deed ſealed with 
&« his ſeal, and conclude with a profert; for the bond or 
&« obligation is of itſelf ſufficient foundation of the action.“ 


For where the plaintiff declared upon a certain agreement, Simons v. 


ſcaled, &c. by the defendant, and had judgment on nil debet, Al Rep. az 


be by deed. | | | 
And as the bond is the ſole foundation of the action, the Thoreſby x 


Court muſt ſee that it is properly executed, as on it their Sparrow. 


judgment is to be founded; and therefore it is matter of 5 1756 | 


ſubſtance that profert be made of it. And the defendant 8. C. 
being entitled to it by law, the Court can in no caſe diſpenſe 
with it. „ „„ | 

7 <2 | * 

The rule as here laid down is the caſe, where the plaintiſf Totty v. Neſbitti 
declares with a profert, in which caſe the Court will not ſay Trin. 24 C. 3. 
that the defendant ſhall not have yer; but the Court may | 
order that the production of a copy may be oyer. 5 
So if a deed has been loſt, in ſuch caſe the plaintiff ſhould Read v. oF 
declare ſpecially ; that is, that the deed was loft by time and 1 * 
defendant was not entitled to yer, and ſuch mode of plead- 
ing would be good. 0 | ET 


And where the party is intitled to oyer, the party de- page y. Divine: 


manding it has a right to it within 7wo days after demand; 2 T. Rep. 40. 


the day of demand and giving it both being excluſive : 
therefore when oyer was demanded on Friday, and judg- 
ment was ſigned on Monday, the judgment was held to be 


2. % In an action on a bond, the plaintiff ſhould aſſign 


e but a ſingle breach; for ſo only can the defendant know 
% where to apply his defence.” e 


* For where the defendant being appointed agent to the African Com- 
Plaintiffs, gave the bond in queſtion, conditioning for the pan v. Maſon, | 
. . Gitb. Rep. 238 
payment of all ſums of money by him received to the uſe aut an 
of the company; and the breach aſſigned was, “ That the and 1 Stra. 227, 


defendant had received from F. S. and ſeveral other perſons, *[ 208 J 


divers. ſums of money which he had not paid to the — 
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Cornwallis v. 
Savery. 
2 Burr. 772. 
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It was held, that the aſſigning the breach i in the receipt of 


divers ſums from ſeveral perſons, was too W and uncer- 
tain, and therefore badly aſſigned. 


But where the tranſaction upon which the breach is 
« founded zs entire, though it conſiſts of many parts, a ge- 
&« neral aſſignment of a breach will be ſufficient,” 


As where in debt on a bond as ſecurity for a perſon ap- 
pointed agent to a regiment, and the breach aſſigned was, 
1 That the defendant had received ſeveral fums of money 
from the paymaſter-general, for the uſe of the regiment, 
which he had not paid oyer to the officers according to 
their reſpective proportions.” This breach was on de- 
murrer held to be well aſſigned, for the money was re- 
ceived from one perſon (not from many, as in the laſt caſe) 
and for one purpoſe, to pay the regiment ; and his omitting 
to pay any part of it was a breach of the bond, and ſuffi- 


Cient. 


Jones v. 
Wuülianis. 
Dougl. 203. 


Stidbs v. Clough. 
1 Stra. 227. 


L 209 J 


Bache v. Proctor. 
Doug. 367. 


« And where a ſingle breach is ni.” it ſhould be 
% fully and particularly ſtated in what manner the breach 
« accrued.” 


As where in debt on a bond conditioning for ſecurity 
for the faithful ſervice of a clerk and breach aſſigned, 
« That a large ſum of money, v:z. 13 J. came to the clerk's 
hands on account of the plaintiff, which he (the clerk) had 
ſpent and embezzled.” This breach was held to be ill 
aſſigned, for not ſhewing how and from whom _ money a 
embezzled had been received. 


3. © The breach ſhould always be ſo aligned that by 
« no preſumption it ſhall be out of the condition of the 
c bond; for ſo judgment might be given without cauſe o 
40 action. 5 


As where in debt on a bond which condidoncd; ce That 
the plaintiff ſhould furniſh the defendant with ale and 
beer, to be uſed in his houſe, at ſuch prices, and that he 
ſhould take it of nobody elſe ; but might take his other li 


quors from whom he pleaſed (malt liquors only excepted).” 


In debt on the bond the breach aſſigned was, “ that ſuch a 
quantity of /iquors was drawn and unpaid for.” On de- 
murrer, the breach was held to be ill aſſigned, for it did 
not appear that the liquors unpaid for were malt liquor, 
which only the defendant was bound to take from the 
plaintiff, 


„„ But the aſſignment of the breach need not be in the 
& words e the condition, if it appears to be within the inten- 
ic tion or ſpirit of the agreement.“ 


For where the condition of a bond was, “ That the de · 


fendant ſhould from time to time render a juft and true ac- 
count 


EE EE Tr. . 20 


gount of all monies received by him as treaſurer of the pa- 
riſh of B, &c.” and the breach aſhgned was, that on the 
laſt account furniſhed by the defendant, there appeared to 
be due by him a large ſum of money, which he had not 
paid over : The defendant demurred for cauſe that the breach 
was not within the condition which was only to wecownt : 
but per curiam, the intention of the parties, and fair con- 
ſtruction of the condition is, that the money ſhould be paid; 

for to conſtrue it a condition to enforce the making out a 

paper of items and figures is idle and nugatory. | 5 


4. Where the plaintiff brings debt on a bond for per- 
« formance of any thing, if the defendant pleads matter 
« of excuſe, the plaintiff need not ſet out a particular 
« breach, for the excuſe admits the non- performance, and 
« juſtifies it.” Se, = 1 2 | 
As in debt on a bottomry bond, the defendant craved Meredyth v. 
oyer, and the condition was, “That if ſuch a ſhip returned jg N 
in ten weeks, and gave an account of the profits of her voy- oY 
age, that then the obligation ſhould be void,” The defend- 
ant pleaded that the hip was of, and did not return: the 
_ plaintiff replied, that the ſhip was not loſt, and the defend- 
ant demurred for cauſe that there was no breach aſſigned; 
but it was adjudged, that the defendant had made it unne- 
ceſſary by pleading matter of excuſe. _ 


— 


The only exception to this is, the caſe of an award; for per Holt. S. c. 
in debt on a bond to perform an award, if defendant pleads  _ 
matter to excuſe the non- performance, the plaintiff muſt 
ſet out the award and the breach, for the award may be void 
in the whole or in part, and therefore the award muſt be 
| ſet forth, not only that the Court may ſee that there was an 
award, but alſo that the non- performance was of a good 
and not of a void part, of the award, for that need not be 
performed. VVV 5 „ 
5. © Where a bond is in the disjunive, a breach of [ 210 J 
« either part by a& of the obligor forfeits the bond, and 5 
© 1s a ſufficient aſſignment of the breach; for the law will 


« ſupply thoſe words which ſball frft happen. (1 Lev. 54.) 


As where the defendant's wife, when ſole, gave a bond Box v. Day 
to the plaintiff, which was in a penalty of 1200 J. if ſhe _— | 
married any other perſon than the plaintiff, ar refuſed to hes 
marry. him within one month after the death of her father, 

Having married the defendant in the lifetime of her father, 
the plaintiff brought debt on the bond, aſſigning her mar- 
riage as a breach; and it was held to be good (though in- 
liſted, that ſhe might ſtill perform one part of the condition 
by marrying the plaintiff after her father's death, as he might 
ſurvive her huſband) ; for that, by the breach of one of the 
conditions, the bond became abſolute, | 


* 6. Where 


> 
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Hlallett v. 
Hodges. 
Sayer's Rep. 29. 


| Vide Judd 
v. Evans. 


6 T. Rep. 339. 


Dutch Weſt 
India Company 
v. Jacob Senior 
Henriques Van 
Moſes. 

I Stra. 612. 


Roherts v. 
Harnage. 
Salk. 659. 
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6. Where the bond was for the payment of a ſum of 


money by inſtallments, viz. 1 50 l. by 50 J. on the iſt of 
November, 501. on the 3oth of May, and 50 l. on the 3oth 
of October; the condition was for the payment of theſe ſums, 
without the words or any of them: It was nevertheleſs re- 
ſolved, that the obligee might on default of payment of any 
of the inſtallments bring his action againſt the obligor, 


7. Debt is in its nature a tranſitory action, and a bond 
or other obligation entered into in any foreign country may 
be ſued for in England. But in ſuch caſe, if dated at a cer- 
tain place, the declaration ſhould ſet it out as made at the 
true place, with a viz. at London in the Ward of Cheap,” 


or where he means to try it. 


Therefore where the plaintiff declared, “ that the de- 
fendant by his bond apud London conceſſit ſe teneri, &c. to the 
plaintiff in 40 J.;“ and on oyer the bond appeared to be 
dated at Port St. David's in the Eaft Indies, which was not 
e N in the declaration, the variance was adjudged to 

e fatal. | | | 8 


And the reaſon of theſe caſes ſeems to be, that where there 
is an omiſſion of the date or place where made, the bond 
produced in evidence does not appear to be the ſame declared 
on: for a bond made in London is not preſumable to be the 


ſame with one made at Port St. David's, and therefore the 


variance between the proof and declaration muſt be fatal, it 
being the conſtant practice to compare the declaration with _ 


| the bond produced at the trial. Bull. N. P. 169. 


| 2119 


Holman v. 
Borough. 


Salk. 658. 


Roberts v. 
Harnage. 
Salk 6 59+ 


Broughton's 
Cafc. 
5 Co. 24. 4, 


« But if the deed produced is in /ub/ance the ſame with 
cc that declared on, if the declaration ſtates matter of /ur- 
« pluſage or no way variant of the deed, it ſhall not vitiate. 


As where the plaintiff declared on a deed of covenant, 
dated the 3oth of March 1701, anneg. 13 regn. Gul. 3. And 
on oyer thoſe latter words were wanting; on demurrer for 
variance, the Court held it to be none, for the deed was im- 
plicitly the ſame. 3 

And in this caſe before, where the plalntiff declared on 
the bond /olvendum to the plaintiff, and on oyer it appeared 


to be teneri to the plaintiff for 40 J. 10 pay to His attorney or 
aſſigns, it was adjudged to be no variance, for payment to 


the plaintiff or to his attorney is the ſame thing; the zener: 


made it a debt to the plaintiff, and a ſolvendum to any one 
elſe would be repugnant. | 


8. “ Where a perſon becomes ſurety for another in a 


« bond, if the principal does not pay the money at the 
« day, the ſurety may, and recover againſt the principal, 


« though the payment was without ſuit,” 


Fax where in debt on a bond of indemnity, the condition | 
of which was, „that the defendant ſhould ſave the plaintiff 
4 5 __ _ harmleſs 
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| harmleſs from all ſuits, quarrels, and demands, concerning 5 


a certain bond, in which the plaintiff was bound for the de- 
fendant for payment of 100 J. to 4. B.“ On non damnificatus 


pleaded the caſe was, that the plaintiff on the day of pay- 
ment came to the place where the 100 J. was to have been 


paid, and finding no perſon there to pay it, he paid the 
100 J. to ſave the penalty of his bond to A. B., and now 

brought his action on the bond of indemnity, and adjudged 
that the plaintiff ſhould recover; for the payment of the 
100 l. was a damage, and it was not neceſſary that the plain- 
tiff ſhould be ſued or arreſted; and it was there ſaid to have 


been reſolved, that terror of ſuit, ſo that a man cannot go 


about his buſineſs, is a damnification, although he be not 
arreſted by force of proceſs. Wen rn ein 
9. * This action being tranſitory, the Court will never 
« change the venue, except under particular circum- 
As where the party's witneſſes are in a diſtant county, 
and. then the court will annex conditions to the changing 
the venue, as undertaking not to bring a writ af error, or 
giving judgment of the preceding term. | 
And Note, That the breach being ſet out in the declara- 
tion, the plaintiff can only allege new matter in the ſpecialty 
declared on, in his replication, after /etting it out on oyer : and 


Dupleſſis v. 
Chalk. 


2 Stra. 878. 


Foſter v. 
Taylor. 
I T. Rep. 781. 


Plen. in Stibbg 
v. Clough. 
1 Stra. 227. 


therefore where the plaintiff declared, on articles whereby 


the defendant agreed to take his malt /iguors only from him, 
the defendant pleaded performance and the replication, 


That by the ſame articles it was further agreed, that what 


ſhould be drawn ſhould be paid for:“ and that ſuch a quan- 

tity was drawn, was held to be bal. e 
3. OF THE PLEADINGS FOR THE PLAINTIFF IN DEBT 
e FOR RENT, 

1. In declaring on a leaſe at will for rent arrear, the plain- 

tiff muſt not only ſet out a demiſe, but alſo aver and prove 

the entry and occupation of the leſſee; for the rent is only due 


Bellaſis v. 
Burbrick. 
h Salk, 209. | 


in reſpect of the occupation, and therefore it muſt appear to 


the court when the leſſee entered, and how long he occu- 
pied: but in debt for rent on 4 /eaſe for years, though it is 
uſual in the declaration to ſay * virtute cujus, leſſee entered,” 
et it is not neceſſary to ſet out ſuch entry and occupation; 
or the aCtion is grounded on the leaſe, and though the leſſee 
neither enters nor occupies, yet he muſt pay the rent. 


| 0 212] 


But the want of ſetting out the occupation on a demiſe at 
will, muſt be ſhewed for cauſe of ſpecial demurrer, for it 


will be cured by a verdict. 
fo If rent is reſerved quarterly or half-yearly, each gale is 
a diſtinct debt for which _ leſſor may have his action, and 


Welbie'y. 
Philips. 
2 Vern, 67g, 


212 


Piltarfe v. 
Darby. 
Show,. 8. 


Hulm v. 
Saundeis. 
Lev. 4. 


Sands & Taſh 
v. Ledger. 

2 Lord Raym. 
792. 


Ihute v. Horn- 
ſey, quot. 
Dougl. 643. 


Paterſon v. 
Scott. 
2 Stra. 776. 
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Way v. Yally. 
2 dalk. 651. 
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may declare for an entire gale at the end of any quarter or 


half year without ſhewing how the former quarter or half 
year has been ſatisfied : but if he declares only for part of the 

gale. due at the end of any half year or quarter, it is bad, 
unleſs he ſhews how the remaining part 4was ſatisfied : for other- 
wiſe the leſſee may be expoſed to many actions for the ſame 
demand, Ee | 5 


And whenever rent or any other duty is received quarterly 
or half yearly, the declaration ſhould always ſtate when it 
was due and ending, or it will be bad. | Wit 


So if rent is reſerved annually, to ſay after by $ven portions, 
is idle and vain, and no action will lie for an half year's rent. 
And if the plaintiff declares for leſs rent than a year, with- 
out ſhewing how. the reſt was ſatisfied, it is bad, as in the 
caſe of Welbie v. Philips, fupra. | | © 


3. Where the plaintiff in his declaration undertakes to 
cc recite a leaſe or demiſe, any miſrecital is fatal, if the 
& action is founded on ſuch leaſe or demiſe.” 


In debt for rent, the plaintiff declared on a demiſe © for 
15 J. per ann. rent, under 2 power to make leaſes for twenty- 
one years.” And on evidence, it appeared to be a demiſe 
for 15 J. per ann. rent, and three fowls, under a power to 
make leaſes for twenty-one years in poſefſron and not in re- 
verſion, rendering the ancient rent and not diſpuniſhable of waſte : 
for this variance the plaintiff was nonſuited. 


So where the plaintiff declared on a leaſe for three years, 
and on evidence it appeared that the leaſe for three years 
was void under the ſtatute of frauds, and that the defendant 
was only tenant from year to year: the leaſe for three years 
being laid and not proved, the plaintiff was nonſuited. Vide 
Flen. Caf. Brijicw v. Wright, Doug. 640. 


4. If the action is for rent againſt the original leſſee, tile 
venue may be laid either where the land lies or ayhere the deed 
avas executed. But if the action is againſt the af/ignee of the 
leſſee, it muſt be laid Nee the land lies; for he is charge- 
able only on the privity of eſtate. | 


Therefore where the leſſor brought debt for rent againſt 
his leſſee on a demiſe of lands in Jamaica, made in London, 


and the defendant pleaded to the juriſdiction of the court, 


that the matter o:ght to be tried in Jamaica, where the 
lands lay; but the Court held, that there was a privity of 
contract, which 1s tranſitory, and ſo need not be tried where” 
the lands lay. | | | Ef. 


So againſt the executor of the leſſee, the action muſt be 
brought where the land lies, for he is chargeable as aſſignee 
on the privity of eſtate only. „% PC Wnt 


80 
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So debt for rent by the aſſignee of the leſſor againſt the Thrale v. 


leſſee, muſt be brought where the lands lie, thought it is 
otherwiſe in the caſe of covenant, which is tranſitory. 


3 | \ | 
4. OF THE PLEADINGS FOR THE PLAINTIFF IN DEBT 
| ON MATTERS OF RECORD. ; 
1. In declaring on a bail-bond as afſignee of the ſheriff, the 
- plaintiff need not ſet out,“ That the debt ſworn to was 
above 10/., and that for which the defendant was held to 


Cornwall, 


1 Wilf. 165. 


Whiſkard Ve 
Wilder. 
I Burr. 330. 


bail, was the ſum marked on the writ according to ſtatute 


99 


12 Geo. 1,” For the ſtatute does not declare the proceedings 
void, but only prohibits the ſheriff from taking greater bail 
than for the ſum ſo marked on the writ: and if the ſheriff 


acts otherwiſe, he is liable to an action at the ſuit of the de- 
fendant, or the defendant may be diſcharged on common 


bail; but the bail-bond is ſtill good. 


2. Neither is it neceſſary in declaring as aſſignee of the 
ſheriff, to ſtate the aſſignment to have been made “' in the 
preſence of two credible witneſſes” in the words of the ſta- 


tute, and mentioning their names; nor is any profert of the 


aſſigument neceſſary, for it is not a deed. 


3. In declaring for an amercement in à court leet, the plain- 

« tiff ſhould ſtate truly the manner in which the amerce- 
« ment was made, and that it was legally impoſed; for 
te being a penalty, the law is always ſtrictly conſtrued.” 


Therefore where in debt for an amercement in a court 
leet, the declaration ſtated the amercement to have been 
affcered at a court holden before the fleward of the manor 
but it appeared in evidence, that the os ee really held 
before the deputy fleward : for this variance the plaintiff was 
nonſuited, and the Court on application refuſed to ſet it 
alice. | 5 


So in debt on an amercement the declaration ſtated that 


the defendant was ſummoned to ſerve on a jury of the court 
leet and court baron; but the ſummons was to ſerve on a 


jury of the court Jeet only. Lord Mansfield ſaid, this was a 


caſe of ſtrict law, it being an action for a penalty; that the 


Leaſe v. Box. 
1 Wilſ. 180. 


Wyrill v. 
Shepherd. 
H. BI. Rep. i 62. 


| L 214 ] 


Gery v. 
Whealey. + 
Sitt. Mich. 1777. 


plaintiff having ſtated in his declaration, that the defendant 
was ſummoned to a jury of the court leet and court baron, 
was bound to prove that averment, which the ſummons not - 


having proved, he muſt be nonſuited. 


In declaring in debt for an amercement in a court leet, the 
declaration ought to ſtate that the defendant was an inhabi- 
tant within the Jeet as well at the time of the amercement as 
of the offence: but this would be cured by a verdict, as it 
mult be proved at the trial. 'n 


4. *© Where a matter of record is the ground or found- 
ation of the plaintiff's ſuit, there it ought to be certainly 


Wicker v. 
Norris. 

80. 4. 
Bull. N. P. 167. 


Co. Litt. 303. 4. 


«and 


— 2 — 


r > 9 
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Waites v. Briggs. 
Salk. 3 5. 


: DEBT. 


te and truly alleged; but otherwiſe where it is but induce. 
© ment or conveyance.” 


| Therefore in debt on an eſcape, the plaintiff having de- 
clared that the priſoner was committed and eſcaped, and 

becauſe he did not ſay prout patet per recordum, the defendant 
demurred generally ; but the plaintiff had judgment, for the 
giſt of the action was the e and the commitment * 


inducement. 


And per Holt i in this caſe, in debt on a judgment, quod 
cum recuperaſſet is good without a prout patet per recordum; 
and the defendant may plead nul tiel record. So that it ſeems 


not neceſſary to aver a record in the very words, as words 


_ tantamount, as quod cum recuperaſſet are ſufficient. 


Raſtall v. 
Stratton. 


H. Bl. Rep. 49. 
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7 As therefore th declaring on matter of record where 


« it is the giſt of the action, it ought to be certainly and 


& truly averred, any variance ſhall be fatal?” 


As where in debt on a judgment the plaintiff in his de- 
claration ſtated, that in Trinity term 1787, he had re- 
covered by a judgment of the court of K. B. 42 /. for his 
coſts, in the defence of an action brought by the defendant | 
in that court againſt Him the ſaid plaintiff; on nul tiel record 


being pleaded, and the record being produced, it appeared 
that the judgment was of Eaſter term 1788, and the action 


to have been brought by the defendant againſt the plaintiff 


and another perſon ; both of which variances were the 


Court adjudged to be fatal. 


So where the plaintiff declared on a recognizance, ac- 
knowledged in the court of Common Pleas, before the Chief 
Juſtice, and /ocit ejus, and upon nul tiel record pleaded, the 
recognizance produced appeared to have been taken before 
one of the puiſne judges at his chambers, and by him 
brought in, and delivered into court; the plaintiff was 
adjudged to have failed in his record ; for the record 
as entered on the roll and produced, was in fact as it was 


taken. But in ſuch caſe there is a difference in the prac- 


S. C. called 
Shuttle v. Wood. 


© Salk. 654. 


tice of the King's Bench and Common Pleas, for the King's | 
Bench enters all recognizances as taken in court, ſo that 
they bind only from the time of being entered there. But 
the Common Pleas enters them ſpecially as taken, ſo that 
they bind from the caption. And further, upon a recog- | 
nizance in K. B. a /cire facias lies only in Middleſex; but on 


2 recognizance out of C. B. it lies either in Middleſen or in 


the county where taken, and ſo the venue muſt be laid in an 


action of debt, either in Middleſex alone, if the recognizance 


was in K. B. but in Middle eſex, or where taken if of the 
| Common Pleas, | 


Hull " "NY 
Winchfield. 
Hob. 196. 


muſt lay his venue where the W was 


5. If the plaintiff declares i in debt. on a — he 
* as if 
the p 


. 


* 
75 


DEBT. 5 


the plaintiff had judgment on debt or treſpaſs at Norawich, 
he muſt lay his action on that judgment at Norwich, and 
not in Middleſex; for the original debt or treſpaſs is not 
now the ground of the action, but the record of that judg- 
ment which has created a new debt, and 1s local. | 


And Note in general, That in declaring upon bonds or 
matters of record, the declaration ſhould always conclude 
with an ad damnum of the plaintiff; but in deb? for rent, 
with a per quod actio accrevit. For in the firſt caſe the debt 
ariſes merely from the bond of judgment; but in the 
latter from ſomething extrinſic, viz. the enjoyment of the 
land. | | | . 


6. And as before in debt upon leaſes, the declaration on Marſh v. Littler. 
the judgment muſt be for the whole or ſhew how the reſt was 2 Mod, 42. 
_ ſatisfied, or the declaration will be ill. N 


6 


2dly, OF THE PLEADINGS ON THE PART OF THE PLAINTIFF, [ 216 ] 
CONSIDERED WITH REFERENCE TO THE PERSON. | h 


Theſe are, 1ſt, Againſt the Party himſelf or his Heir. 

_ 2dly, By or againſt Executors and Adminiſtrators. 3dly, 

By or againſt Baron and Feme, qthly, By or againſt 
Aſſignees. VVV | 


1. OF THE PLEADINGS AGAINST THE PARTY HIMSELF OR 
| Hs REI. | 


I. The declaration againſt the contracting party himſelf in p. N. B. 119. 
all Gaſes of debt, muſt be in the debet et detinet; for he wa a 
debtor by the contract, and does a wrong by withholding 

what is due. 5 a 1 f 


x 2. In the caſe of bonds, or where the ance/tor (the original Goodwin v. 
debtor) b:nds his heirs, &c. the declaration againſt the heir Newton. 
| muſt alſo be in the debet et detinet : for as he is chargeable pid. 73%, 
jure ſuo by virtue of the original contract from having aſ- 2 
2 deſcended to him, he ſhall be charged as for his own 
EDT. = FE: = | | 


© But as the heir is chargeable by reaſon of aſſets de+ 

te ſcended, he can diſcharge himſelf by ſhewing that he had 

no aſſets by deſcent , but he muſt ſhew this ſpecially, or he 
© will be bound.“ e 125 2; 


For where in debt againſt an heir on an obligation made parker v.Bourn. 
by his anceſtor, he let judgment go by default, and a ca. ſa, Cro. Eliz. 692. 
ſued againſt him, he brought error and aſſigned, that the Dy: 
execution ſhould have iſſued againſt the /ands deſcended only, 

and not againſt his perſon : but it was adjudged, that the 

Judgment ſhould be general as his own debt, unleſs where he 
acknowledges the action, and ſhews that he had ſo much 

only by deen. | 

8 « And 
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enks's caſe, 
ro. Car. 151. 


Kellow v. 
Rowden. 
Show. 244+ 
3 Lev. 286. 


L 27 ] 


Denham v. 
Stephenſon. 
_ Salk. 354. 


Coniber v. 
Wotton. 
1 Lev. 224. 


1 Roll. Abr. 603, 


Hargraveꝰs cafe» 
againft an executor for rent due in his own time, that it mult 


5 Co. 31. 
Vide Salter 
v. Cobbold. 
3 Lev. 74. 


Wheatley v. 
Lane, 

1 Saund. 216. 
1 Lev. 255. S. C. 


debt. 


D EBT. 


6 And where the declaration is apamſt the hate + on | the 
& ground of aſſets, it muſt ſtate him as /ineal or collateral heir 
cc according as he is.“ | 


For where in debt on a bond againſt the defendant, as 
brother and heir of F. S. the obligor, upon riens per diſcent, in 
iſſue ; it was proved, that J. S. was ſciſed in fee and died 
ſeiſed, leaving Iſue a for, who died without iſſue, upon 
which the lands deſcended to the defendant as heir to 
the fon ; the Court held that the verdict was found for the 
defendant ; for he had nothing as immediate heir to the 
obligor J. S. and if the plaintiff would charge him as 
collateral heir, he ought to Have made a ſpecial . 


tion. 


* But where A. ſettled an eſtate upon himſelf for life, re- 
mainder to his eldeſt ſon in tail, remainder to his own 
right heirs, and entered into a bond and died, leaving two 


ſons, B. the elder and the defendant 5 B. entered and died, 


leaving iſſue a ſon, who alſo entered, died without ilſue, 
and then the defendant entered: it was held that he might 
be charged as heir to A. for he foot nothing from the nephew, 
oo took as heir to him to whom the reverſion i in ſee Was 
allets. | 


But in debt againſt an heir, by an executor or admin later, 
on a bond of his anceſtor, the declaration need not ſhew 
how he is heir, for the plaintiff being a ſtranger, it would 
be hard to compel him to ſet out another's pedigree: but 
where the plaintiff /zes as heir, he muſt ſet out his pedigree, 


for it is within his own knowledge. 


But though the declaration againſt the heir ſhould be in 
the debet et detinet, yet if it be in the detinet only it will be 
cured by a verdict. 


2. OF THE PLEADINGS BY AND AGAINST EXECUTORS AND 


. ADMINISTRATORS. 


1. « If the declaration is againſt an executor or admi- 
6“ niſtrator, it muſt be in the detinet only, for he is not per- 
“ ſonally liable, but only in reſpect of the teltator's eſtate 3 
c he therefore cannot be ſaid to owe.” 


It is held however in this caſe, that if debt is brought 


be in the debet et detinet. But in the report of the ſame caſe 
in Cro. Eliz. 711, I find that deciſion was reverſed in the 
Exchequer Chamber. 


However, after. a judgment obtained againſt an executer, 
one may have debt in the debet et detinet ſuggeſting a devaſ- 
zavit, and thereby charge him de bonis propriis; for being ſo 
liable to pay out of his own . it is propeny his own 


2. In 


1 DEBT. 


2. In debt on a judgment againſt an executor ſuggeſting a 
deuaſbavit, the action may be laid either in Middlęſex, where 


the judgment is entered, or in the county where the devaſtavit 


js laid to be: but if the defendant admits the judgment, but 


traverſes the waſting, that ifſue mult be tried in the proper 
county. | | 8 


And Note, That an adminiſtrator may be declared againſt 
as a/ſenee, in debt for rent, for the time that he enjoyed the 
land, and was in poſſeſſion. | FER | 


* 2, An executor may bring an action before probate, but 

he cannot declare till probate granted, for when he comes 

to declare he muſt produce his letters teſtamentary : bur 

an adminiſtrator cannot bring an action till adminiſtration 

zranted, for the power of the firſt 1s derived from the will, 
that of the latter from the ordinary. ne 


But if the probate has been loſt, an exemplification from 
the ordinary will be ſufficient. ns 


3. Declarations by executors or adminiſtrators muſt be 


in the detinet only; for a perſon can only be ſaid to owe to 


the perſon to whom the money when received would belong, 
that is, to the 7e/tator's or inte/iate's ęſtate, not to his executor 
or adminiſtrator. | | Os, - 

| c And this is the caſe whether the action is founded on a 
« contract or tort.” AE 7 

As where it was in debt -for an eſcape againſt the ſheriffr, 
on a judgment obtained by the executors : the declaration, 
it was adjudged, ſhould be in the delinet. IG 


So where the action was debt for rent, it was reſolved 
that the declaration muſt be in the detinet; though” the 
rent in this. caſe was on a demiſe which commenced on 
the death of the teſtator, ſo that he never received any 
rent. 8 | 


cc But where the executor makes himſelf chargeable to the 
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King v. Burrell. 
Mich. 3 Geo. 2. 
B 


Bull. N. P. 178. 


Buck v. Barnard. 
Show. 348. 


9 Ed. 4. 47. 
1 Roll. Abr. 
917. A. 2. 
Salk. 302. 
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Shepherd v. 
Shorthoſe. 


1 Stra. 440. 


Frewin v. 
Penton. 
I Lev. 250. 


Hitchcock v. 
Skinner & Lacy, 
Sheriffs. 

Cro. Eliz. 327. 
1 Roll. Abr. 602. 
Spark v. Spark. 
Cro. Eliz. 840. 


cc teſtator's eftate, there the declaration ſhall be in the debet et 


6“ detinet.” 3 | 0 | 

As if he ſells the goods of his teſtator, and brings debt 
for the money : ſo if he takes a bond ſor a debt due to his 
teſtator; but if where the debt was due by bond to the 


teſtator he takes a freſh bond, but with an additional 
obligor and payable at the ſame time, this ſhould be in 


the detinet only: for in ſuch caſe he is not chargeable on 


| his own account, as in the two preceding caſes, 


4. In actions by an executor, the declaration ſhould ſtate 
Wat the teflator was dead, and he complete executor.” But if 
the executor has recovered and had judgment, and after- 
ward brings a ſcire facias on it, ſuch averment is not ne- 

Ws „ . PE ceſſary, 


1 Roll. Abr. 601. 


Mor foot v. 
Chivers. 
1 Stra. 631. 
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Skidmore v. 
Winſton. 
Cro. Eliz. 879. 


Gradell v. 
Tyſon. 
2 Stra. 716. 


u os 
ceſſary, though it would be otherwiſe had the ſcire faciat 


been on a judgment obtained by the teſtator himſelf ; for 


by the firſt judgment the executor's right was eſtabliſhed ; 
but where the firſt judgment has been by the teſtator, 
the executor's right does not appear without ſuch avęr- 
ment. | TE 5D 


5. So a declaration by an adminiſtrator is good, ſtating 
in general, That admiuiſtration was granted to him by the 
biſhop, of, &c.” without ſaying that he was ordinary, or to 
whom the right of granting adminiſtration belonged : but 
if it is a peculiar juriſdiction, that ſhould be fo ſet out. 
And the reaſon 1s, that the defendant might conteſt the right | 
of the perſon granting adminiſtration, or ſhew that admini- 
ſtration was granted to another, or that there were bona no- 
fabilia ; but a verdict would cure the fault. SS 


6. In a declaration by an executor of an executor, he ſhould 
ſet out, That the firſt executor proved the will ;” for other- 
wiſe the plaintiff has no title; for if there had been no 
probate granted to the firſt executor, an adminiſtration cum 


teſtamento annexo ſhould be granted of the effects of the firſt 


teſtator to the next of kin: but this would be cured by a 


Hooker v. 


Quilter. 


2 Stra. 1271. 
I Wilſ. 171. S. C. 


Walcot's caſe. 
3 Co. 36. a. 


Cro. Eliz. 133. 
3 Lev. 403 


Humfreys v. 
Vaughan. 
Sbow. 13. 


C 2201 


| propriis. 


Howell v. Main. 


verdict. . ( 


7. An executor ſhould not join in the ſame declaration 
a demand by his teſtator, and in his own right, or the writ 
will abate; for the judgments would be different : that on 
the firſt would be de bonis teſtatoris, that on the latter de bonis 


JU. 


4. OF THE PLEADINGS BY AND AGAINST BARON AND. 
FPEME. | | | 


I. For a debt due by the wife dum ſela, as on a bond made 
by her before marriage, the declaration muſt be againſt 
huſband and wife in the debet et detinet : for as by the inter- 
marriage all the chattels of the wife belong to the huſband 
abſolutely, he is chargeable on that account with all her 
debts. £5 ER . 


? 


2. For perſonal things in action, as a bond to the wife dum 


ſola, the huſband may bring the action alone, or join the wife, 


as he thinks fit. 


And Note. That though the wife is under ave, yet the 
huſband and wife may bring this action, and appear by at- 
torney : for the huſband by law may make an attorney, and 
appear both for himſelf and his wife. | „ 


F. OF THE PLEADINGS BY OR AGAINST ASSIGNEES- 
1. © If the action is brought by the aſſignee of the re- 


ce verſion againſt the leſſee for rent, he mult ſet forth the 
DE | | | 85 | Es ſeiſin | 


, 


' DEBT. 


et ſeiſin in fee in the firſt tenant, and the ſeveral meſne 
cc aſſignments, down to himſelf : for theſe are neceſſary to 
« make out his title, and the validity of theſe aſſignments 


220 | 


e being matter of law, ought to be ſet forth for the Court to 


« judge _ 


For it is a general rule, that eſtates. in fee-ſimple may 


be alleged generally, but the commencement of eſtates tail, 


Co. Litt. 303. 


and other particular eſtates, muſt be ſhewn where they go to 
the ground of the action; but not ſo where they are only in- 
ducement. And fo the lite of the tenant of tail or for life 


ought to be averred. _ | N 
2. But where the action is by the leſſor or his heir, 
againſi the aſſignee of the leſſee, the plaintiff need not ſet out 


the ſeveral, meſne aſſignments to the defendant, for they 


do not lie within his knowledge : but it is ſufficient for the 
plaintiff to ſet forth the original demiſe to the firſt leſſee, 
whoſe eſtate and intereſt has by ſeveral meſne aſſignments 
come to the defendant ; and proof of poſſeſſion and occupa- 


tion ſhall be ſufficient to charge him. 


2dly, or THE PLEADINGS o THE PART OF THE 
EDS: DEFENDANT, 1 
With reference to the contract, and with reference to the 
the perſon. 7)CCCͥô˙˙ | 
1ſt, As to Bonds. 2dly, As to Rent. 3dly, As to 
Judgments. 1ſt, The Pleas applicable to each. 2dly, Such 


as are applicable to all. 


I. OF THE PLEAS AS TO BONDS, WITH REFERENCE TO THE 


CONTRACT. . 
Theſe are, 1ſt, Pleas to Bonds in general. 2d, Non eſt 
factum. 3d, Nil debet. 4th, Solvit ad diem. 5th, Ac- 


cord and Satisfaction. 6th, Boreign Attachment. 5th, 


Pleas to Bonds of. Indemnity. 


15 Of Pleas to Bonds in general. 


1. & As to which it is a rule, that no parol averment vary- 


Cotes v. Wade. 
1 Lev. 190. 


Pitt v. Ruſſell, 
3 Lev. 19. S. P. 


42 . 
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e ing the condition of a bond, ſhall be admitted as a 


« plea.” 


As where to debt on a bond, the defendant pleaded, 
e That before the day of payment, in conſideration of a 
treſpaſs done to him by the plaintiff's beaſts, that the 
Plaintiff had given to him a longer day for payment, which was 


| Hayford v. 
Andrews. 
Cre, Eliz. 697. 


not yet come.” On demurrer the Court held the plea ill, 


2 no agreement by parol can diſpenſe with an obliga- 


C | 9 80 
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Whyddon's TY 
_ Cro. Eliz. 520. 
Holford v. 
Parker. 

Hob. 246. 


Meaſe v. Meaſe. 


Cowp. 47. 


Bro. faits. 10. 
Dr. and Stud. 
ch. 10. 


Hodges v. 
Smith. 
Cro. Eliz. 623. 


Manhood v. 
Crick. : 
Cro. Eliz. 16 may 


Cro. Elz. 520. 


Co. Litt. 65. a. 


2 


Anon. 
i Vent. 9. 


Ward v. Forth. 


2 Vent. 10. 


= v. 


Roſewell. 
3 Salk. 274. 


of action was to be avoided. 


DEBT. 
. Bo if the bond is delivered to the 1 igee him 2 0 the nor 


cannot plead “ that the delivery was not abſolute, but con- 


ditional :” for that would be variant from what e on 


the face of the bond, which is abſolute. 


So where to debt on a bond conditioned 1 payment 2% 
a day certain, the defendant pleaded, “ That the bond was 


not abſolute, but given to indemnify. the plaintiff's teſtator 


againſt another bond, and non-damn ic.” on demurrer, the 
plea was held to be bad, for it was giving _ 8 to 
abate a deed. 1 


« But when the iger k has entered into a bond for pay- 


ment of money abſolutely, he may yet be diſcharged by. 
e. a ſubſequent inſtrument i in writing.” 


As where to debt on a bond, the defendant pleaded, 
« That after the obligation, the plaintiff by his indenture 
covenanted, that upon payment of 100 f. that the firſt obliga- 


tion Hould be void :”-it was demurred for cauſe that the in- 


denture being made after the bond, it could not be pleaded 
in bar thereof, but ſhould be taken advantage of by covenant, 
and that it ſhould not enure by way of defeaſance or releaſe; 
but the Court held it well plea ed in . and that circuity 


* 


« But in ſuch caſe, it ſeems that ſnck inſtrument ſhould 


< appear to be intended to operate as a defeaſance of the firſt 
& obligation, as to ſay, that on e Oc. the firſt 


ce obligation ſhould be void.“ 


For where there are no ſuch words,” it was held that 
a bond given at a ſubſequent day could never be e 
in bar to one given before. 25 


ie bond hae nt been d the 


„ obligee himſelf, but 7% a franger, there the defendant 
«© may plead any parol matter, as that it was delivered* con- 


e ditionally, or as an eſcrow : for delivery is one of the 
“ eſſentials to a deed, and it is not good and recoverable 
« unleſs it has been delivered to the obligee 2 without 
& which it is no deed.” 


And therefore wh the defendant ſo pleads the a 
very as an eſcrow, he ſhould ſhew 10 whom he ſo delivered 


it, and conclude & iffint nient fon fait, as ſuch concluſion 


is good according as the delivery has been to the obligee 
himſelf or to a ſtranger. And fo where the defendant only 
pleaded a delivery to T. S. © ct hoc parat. eft verificare,” the 
plea was held to be bad; for it is a ſpecial non of forum, and 


fo ſhould have concluded to the country. 


For where the defendant pleads delivery as an eſcrow, and 


fic non eff fatum, the plea ſhould conclude to the country, 


and a not with an averment; Sor 1 it 1S a Lana negative of the 
8 affirmative 


| | DEBT. | 
„ 1 OD „ | | 
affirmative in the declaration, and the general concluſion 


(fic non eft fuctum) waives the ſpecial matter precedent, which 


would have made an averment neceſſary. 


In one inftance, modern practice has admitted an ex- 


« ception to the rules now laid down, that is, in the caſe of 


66 Truſts.“ | : 9 55 


For the courts of law now take notice of Truſts, and will 
allow a plea not conſiſtent with the bond. As that the plain- 


tift, the nominal obligee in the bond, is not the real owner 


of it, but merely a truſtee for another, 
Therefore where a'bankrupt had aſſigned his intereſt in 


a debt, by a deed-poll to a third perſon, he was notwith- 


ſtanding allowed to bring his action for the benefit of the 
perſon to whom he had made the aſſignment, and recover- 
ed; for the ſtatute 1 Fac. 1. c. 15. only gives to the aſſignees 
ſuch things in which the bankrupt has a beneficial intereſt, 
which in this caſe he -had not, being merely a truſtee for 
another. | . | | 

So that the point ſeems now to be ſettled. The firſt 
caſe in which it occurred was this: To debt on a bond, 
the defendant pleaded, © That the bond was given to the 
plaintiff for ſecuring 1001. lent to the defendant by one 
E. Chancellor, and was by her direction made to the plain- 
tiff in truſt for her, and that E. Chancellor was now indebted 
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Rudge v. Birch. | 
Mic. 25 G. 3. 
1 T. Rep. 6223 


Wineh v. 
Keeley. 
Hil. 27 Geo. 3. 
1 T. Rep. 619, 


Bottomley 

v. Brook. 
Mic. 22 Geo. 3. 
C. 8. 

1 T. Rep. 621. | 


to the defendant in more than the amount of the bond.“ 
To this was a demurrer ; but it was withdrawn by advice of 


the Court. | „ ! 
2. © But though the defendant is eſtopped to plead any 
« matter contrary to the bond, yet he may plead a plea, 
„ which admitting the bond, yet ſhall avoid it, as that the 
e confideration was legal. ax. gr. : 3 | 


For where in this caſe it was attempted to be ſupport- 
ed, that the defendant was eſtopped by his deed to plead 
any thing dehers to avoid it, (as here, © That it was given 
to compound a proſecution for perjury,”) the Court held, 
*that the eſtoppel only went to prevent the party from 
pleading any thing contrary to the deed ; but this plea admit- 
ted and avoided it. And in this caſe the plea ſhould con- 
clude, © that therefore the bond was void,” not with a non 


| et factum. | 
2. Of the Plea of Non eſt Factum. 
This is to be pleaded under theſe limitations: 


1. If the bond be void in itſelf, but that does not appear 
en the face of the deed, but depends on ſomething extrinſic 
© (as if made by an infant or perſon non compos) z in that caſe non 
of faqum is a bad plea, For the Court can only judge _ 

| Eo, What 
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Collins v. 
Rlaimern. 


2 Will, 344 
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what is before them, and the bond on the face of it appears 
to be good. Such alſo is the caſe of dures, which muſt be 
pleaded, | | 7 
Whelpdale's 2. So where a bond or other inſtrument is by an ac of par- 
Caſe. liament enacted to be void, the obligor cannot plead non eff 


e faftum ; but the ſpecial matter ſhould be pleaded, and advan- 


Lord Bernard tage taken of the ſtatute. And if the bond was given on an 


v. Saul. iſurious confederation, the ſtatute muſt be pleaded. 

1 Stra 498. | | | . 

Colborne v. So if the bond was given for a gaming debt, the ſtatute 
Stockdale. ſhould be pleaded. And in this caſe the defendant in his 


1 Stra-494+ plea ſhould ſet out the game played at, and conclude contra 
| form. flat. that the Court may ſee that it was within the 
ſtatute. So in pleading fimony, the agreement muſt be 


5 ſhewn. f 
Whelpdale's | 3. But if a bond never was complete by delivery, as if 
caſe. delivered to another to the uſe of the obligee, and being 


5 Co. 120. tendered, he has refuſed it, whereby the delivery has loſt 
its force; or if made to a feme covert, and the huſband 

5 has diſagreed to it; in theſe caſes the obligor (defendant) 
Markham v. may plead non ef fuctum. So though it was once his deed, 
e wa * Jets if before action brought, it becomes no deed, either 
*{ 224 J Þy raſure, interlineation, alteration, or breaking off the 
_* ſeal; in theſe caſes the defendant may plead non eff factum. 


Michael v. For this plea of non eff fuctum is in the preſent tenſe, and 
Scockwith ; . | oy Fee” . 
oO Ez, 10. therefore if true at the time, the plaintiff (the obligee) gan- 


not recover, but if the deed was good when the plea was 
pleaded, but after iſſue joined the ſeal was pulled off, or the 
deed cancelled, yet ſhall the plaintiff recover. | | 


Henry Pigor's And Note, That though 'raſure in general ſhall avoid a 
eate. 11 Co. 26. deed, if made by the abligee, or a //ranger, without his 
privity, in @ part material, or by himſelf, in a part not 
material; yet an alteration by a ſtranger in an immaterial 
part will not avoid a bond, it done without the privity of, 

the obligee. 1 | 


4. «© From theſe caſes it appears that on the plea of non 
« eft factum, queſtions of fact only ariſe, as the non-deli- 
e very, raſure, &c,” | | VF 


Cdlton v. But where the conditiou is void in law, the defendant 


| Goodridge. in ſuch caſe ſhould not plead non eft factum, but pray oyer 


2 Bl. Rep. 1108. and demur, if the illegal condition appears on the face of 
it: if not, plead the ſpecial matter to avoid it. 


Ball v. Dunſter, 5. Though a deed ſhould regularly be executed by the 
& alt. party, againſt whom an action is brought either in his own. 
hh non 313 perſon, or under a power of attorney; yet where one of 
the defendants, in the preſence of the other and by his authority, 
executed the inſtrument for both, they being partners in 


the tranſaction, the Court were clearly of opinion, that 
. | | no 


| DEBT, | 
| | 7 — # SA | « . 
no particular mode of delivery was neceſſary ; but that it. 
was ſufficient if the party executing a deed treated it as 
his own, particularly, as in this caſe it was executed in his 


3 preſence. 5 2 | I } 
3. Of the Plea of Nil Debet. ZE — 
Ni Debet cannot be pleaded to debt on a bond. This Anon. 


was ſo held on general demurrer; for the bond acknow- * With 10. 
ledges a debt, and ſo there is an eſtoppel. e 5 
4. Of the Plea of Solvit ad Diem. tax 1 


1. © It was formerly the caſe in debt on a bond, that 

ce the-money was to be paid according to the condition le | 

« a day certain, if the money was not paid at the day, that & 
ee the bond was forfeit, nor could the defendant under this 

« iſſue prove payment after the day: But it is now enacted by 

« ſtatute 4 & 5 Ann. c. 16. f. 12. That where debt is 
* brought on any ſingle bill, bond, or judgment, if the 

* money has been paid, though neither at the day or place, 

« yet if paid at a ſubſequent day, ſuch payment may be ſpe- 

« cially pleaded.” _ „„ e 

But if the defendant has paid the money before the day, winch v. 

he may, to debt on a bond conditioned 4% pay at a day cer- Pardon. 
_ tain, plead folvit ad diem, and give in evidence payment be 3 1 a 

fore the day, as he could not plead it; for if the defendant = 

was to plead payment before the day, the iſſue would be 

immatcrial. for it ſtill left the preſumption open that there 

might be payment at the day. And therefore a difference 

is to be obſerved between pleading where the condition 

of the bond is to pay at a day certain, and where at or before 

ſuch a day: for to the firſt the defendant may only plead 

payment at the day, for the reaſon now given; and beſide, 

that the performance of a condition ought to follow the Tryon v Carter. 
terms of it: but to a bond payable ar or before ſuch a 2 Stra. 994. 

day, the defendant may plead payment before the day, viz. ee 5 

on uch a day, for it is within the condition And there- 2 Burr. 944. 

fore where it was ſo pleaded, and the defendant demur- 1 #1 Rep. 210. 

red to it as an immaterial iſſue, the Court over-ruled the 9 
demurrer, and laid down the rule to be, „That where | 3 
the defendant pleads performance of the condition, the 

„ plaintiff muſt aſſign an abſolute breach, though it is not 

„ neceflary where he pleads a collateral matter (as a re- 

“ leaſe). and that therefore where the defendant had 

ce E payment before the day, the plaintiff ſhould 

have replied, That the money was not paid at the day 

mentioned in the plea, nor at any time before, on, or after 

that day.” For by ſuch iſſue alone can the payment 

be tried. 2 | ES | 

But under the ſtatute nothing but an abſolute payment 
& after the day is pleadable.” _ | 
ES =» | Therefore 


— 
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bas - | | = 5 
Underhillv. Therefore a tender and refuſal of principal and intereſt at 
Matthews. a ſubſequent day cannot be pleaded in bar, as not being 


9 * eo. 1. within the equity of the ſtatute; for ſuch conſtruction 
Buller N. P. 151. would be prejudicial, as it would impower the obligor at 
L 226] any time to compel the obligee to take his money without 


x Burr. 434. 2. “ no intereſt has been paid on a bond for twenty years, it 
„᷑4 ſhall be in law preſumed to be ſatisfied ; and in ſuch 
& caſe the defendant may plead /olvit ad diem, and rely on 
Cowp. 19. (the preſumption : and Lord Raymond has left it to the 
& jury on ſixteen years, where there were e to 

« fortify the preſumption.” | + 


6 Wherever therefore the defendant relies on this pre- 
cc ſumption of payment, the onus proband: lies on the plain- 
« tiff, to prove payment of intereſt after the day, to rebut 
e the preſumption.” „„ | 


Morland v. For where in debt on a bond of thirty years ſtanding 
ee . the defendant pleaded /o/ui? ad diem, and rehed on the pre- 
ra. Sb ſumption, the plaintiff proved payment of intereſt two years 
after the thirty, but could prove none paid for the laſt 
twenty-eight years. Lord Raymond held, that this plea 
was to be taken ſtrictly (that is here, “ paid thirty years 
ago”) ; and that the plaintiff having falſified the defendant's 
plea, by proving the payment of intereſt two years after, 
'was entitled to judgment: but that the defendant ſhould 
have pleaded, Payment after the day, under the ſtatute; 
in which caſe the preſumption would have been in his 
favour. 4 5 | ES 2 
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Y It is for this reaſon now uſual in caſes of this nature, to 
plead /olvit ad diem, and ſolvit poft diem, which takes in the 
Whole time to twenty years. : « OE” 


1 ic 
—— 


ET 4 — Wn” 
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3 9 1 la 


«© This plea when founded on the preſumption is by the 
«© Court taken ſtrictly, and though they allow the pre- 
“ ſumption of twenty years to be S 7/elf ſufficient, yet if 
« the time falls any thing ſhort of that, they will require 
cc other circumſtances to fortify the preſumption of pay- 
e ment; as ex. gr. if an account had been ſettled between 
« the parties, and no notice taken of the demand, that ſhall 
« be deemed a circumſtance to ſhew that nothing was then 
£c due.” N | ; | | 
Ofwald v. Leigh. And in this caſe, where the bond was of nineteen years 
T. Rep. 250. and a half ſtanding, but no circumſtances to induce a pre- 
ſumption in its favour, it was held to be no bar. 
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«© Theſe circumſtances (as to the time of payment of 
cc intereſt, being within _— being matter of 
6 Fact, arc proper evidence to be left to the jury to de- 
K 1 85 8 . 
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For where to debt on a bond, the defendant pleaded Searle v. Lord 
folvit ad diem, and relied on the preſumption of non- pay- _ de 

ment of intereſt for twenty years, the plaintiff offered in 2 Lord Raym. 
evidence an indorſement on the backtof the bond, being a 1370. S. C. 
receipt for intereſt on it en years before the preſumption ac- | 
crued : this evidence was refuſed by the Chief Juſtice, on 
the ground that it was the act of the obligee himſelf, and 
ſo ſhould not be admiſſible evidence ; but the Court granted 
a new trial, for it was proper evidence to be left to the jury, 
whether the indorſement of the receipt of the money had not 
been with the privity of the obligor, particularly as a receipt 
given in that manner is uſual, as more ſafe than on a looſe 
piece of paper. On a new trial the evidence was admitted, 
and the plaintiff recovered. | ood on | 


But where ſimilar evidence of the indorſement of the Turner v. 

receipt of part of the bond was tendered, but appeared to Criſp. , 

have been made after the taventy years elapſed, it was rejected PO 
as inadmiſhble evidence: and the Chief Juſtice took the — 
diſtinction, that in the preceding caſe the indorſement was 
admitted, becauſe it appeared to have been made at a 
time when it could not 4528 been thought neceſſary to en- 
counter the preſumption ; but this was made after the pre- ) 
ſumption had incurred. OE 


*, And it has been held ſufficient to obviate the preſump- 
“tion to ſhew a claim or demand of the money.” „ 


As where the plaintiff ſnewed two writs of te/fatum capias Moyle v. Lord 
| ſued out by him before the twenty years run but not Roberts, quot. 
ſerved, becauſe defendant could not be found. Lord * . 27% 
Mansfield in this caſe ſaid, there was no ground for the 
preſumption. _ e | = 
2. Under this iſſue of /olvit ad diem, what ſhall be 
« deemed a payment where the defendant is indebted to the 
e plaintiff in different demands, often comes in queſtion, 
« Upon which theſe points have been ſettled; 


1. © That he who pays the money has a right to dire to 
« what purpoſe it ſhall be applied. . 


For where the defendant was indebted to the plaintiff anon. 
min money on a bond, and alſo for wares./o/d, and at the day Cro. Eliz. 68. 
of payment he tendered the money on the bond. The | 
plaintiff took the money, and ſaid he would apply it to the. 
payment of what was due for the wares; but the defendant 
ſaid he paid it on account of the bond : the plaintiff afterwards 
brought debt on the bond, and it was adjudged againſt 
him; for the payment is to be according to the manner | 
| the defendant would pay it, not as the plaintiff would re- J 228 
Ceive it. TTY | | 2 | 


Therefore where the point turned on payment of earneſt, 2 P. Wm. 308; 
on which the plaintiff relied, and the defendant had pleaded, | 
that he did not accept or receive it as earneſt, the plea was 

N NES cover - ruled; 


— 
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ovyer- ruled; for it was not material how the defendant re- 


- ceived it, but how the plaintiff paid it; for guicguid folvitur, 
folvitur ad modum ſolventis. FREIE 


Heyward v. 
Lomax. 
1 Veins 24+ 


Perris v. 
Roberts. 
3 Vern. 34- 


* 


Goeldard v. Cox. 
he died and made his wife executrix, who alſo became in- 


s Stra. 1194. 


2. C But there ſeems to be ſome diverſity in the deciſions 
c at law and in equity, where the debtor makes a pay- 
« ment generally, without appointing how the money is to 
*« be apphed.” EE | = 
In equity it has been held, that if a man owes another 


money on a ſecurity bearing intereſt, and on another 


bearing none, (as by mortgage and ſimple contract,) and he 
makes a general payment, without mentioning whether 
it is to be applied to one demand or the other; that it ſhall 
be taken to be paid in diſcharge of the mortgage, for it is 
natural to ſuppoſe, that a man would elect rather to pay 
off money bearing intereſt than that which carried none. 


80 where the plaintiff was bound as a ſurety for J. 8. 
in a bond to the defendant, and F. S. was alſo indebted to 
him on ſimple contract; and they came to a ſettlement, in 
which it appeared that 7 & was indebted on the balance of 
account in 85 J. in ſatisfaction of which J. S. made to the 
defendant a bill of ſale of his effects: it was decreed, that 
the effects ſhould go to pay both demands in equal propor- 
tions, and not to be applied to one demand more than to the 
other. 1 Foe op on 1 


« The deciſions at law have varied from theſe; for there 
« it has been held, that if the payer of the money does not 


« appoint to what demand it is to be applied, that the re- 
© $6-$ewer may do it,” F 8 


As where one Owen was indebted to the plaintiff for coals; 


debted to the plaintiff on her own account, and then married 


the defendant, who continued-to deal with the plaintiff, and 


made ſeveral payments on account. Theſe ſums, if applied 


to the debt contracted by the wife while ſole, and that due 
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as executrix, would diſcharge both, and the defendant hav- 
ing given no directions how the payments were to be applied, 
the plaintiff infiſted on applying them to pay thoſe debts, 
and brought his action for the coals furniſhed t the defendavt 
in his own time : the Chief Juſtice was of opinion, that as 
the defendant had not directed the application of the pay- 
ments, that the right deyolved to the plaintiff, who might 
apply them to the wife's debt while ſole ; but as to the de- 
mands againſt her as executrix, as theſe depended upon affets, 
and the manner of adminiſtering, the plaintiff could not 


apply them to that demand. 


ce Tt is however to be obſerved on this caſe, that though 
ce the general doctrine is there laid down, That where the 
« payer does not appoint, that the receiver may; yet this 
F cife may well {tand with the ſormer, for the demands ie 
| « this 


* 
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« this caſe were of the fame eve; both 6 mple contra&t 
« debts; ſo that it made no difference to the defendant in 25 
« what manner the money was applied, which it would do 

« where one demand bore intereſt, and the other did not. 


So in this cafe, where the defendant owed money on two Blofs v. Cuting. 
bonds, and paid money on account, but gave no direction 410 _ | 
to which he would have it applied; the caſe was reſerred, 9. 
and it was determined, That the plaintiff had the election to 


which to apply it. 


And here it is again obſervable, chat the lie were 
ce of the ſame nature, nor was it of conſequence (as far as 
© 0 appears) to which bond the payment was applied.“ 5 


3. „But if there is any relation between the fund from 
which the payment is to ariſe and the ſecurity, the fund 


e ſhall direct the appropriation of the payment.“ 


| As where the defendant was an incumbrancer on an eſtate Brett v. Marth 8 
by judgment, and had alſo a debt by bond, and received 2001. * . * 5 
of the purchaſe of the eſtate in part, but gave no notice to | | 
the purchaſer that it was to be applied to the payment of 
the bond debt: it was decreed to be applied towards ſatiſ- 
faction of the judgment, the 200 J. being part of the pur- 
| ens of the Rs alfected by the * : 


A of the Plea of Accord and Satisſaction. 


ns This plea muſt have two qualities: 1ſt, It muſt be 5 Co. 177. — 
ſuch as the party agrees to accept, and be ſo pleaded : 2dly, <2 
It muſt appear to the Court tq be a reaſonable fatisfaCtion 3 

or at leaſt the contrary muſt not appear. 


* As to the firſt, the defendant ſhould plead that i paid Paitiey.Maſters, 
© ſuch a ſum of money, Wc. in full ſatisfaction of the de- 1 
« mand, and that the plaintiff accepted it as ſuch.” YE 23 1 


For it is not ſufficient to ſay only that the plaintiff ac- Hawkſhaw v. 
cepted it as ſatisfaction, unleſs paid by the defendant as ſuch. 18 
Nor is ir ſufficient that the defendant ſo paid it unleſs tlze 


” plaintiff accepted it as ſatisfaction. 


| « So in the ſecond caſe, it ſhould appear that the ſatiſ- 
* faction was a good and valuable one, and it ſhould therefore 
te be ſet out what it was.” | 


N . For where to debt on a bond the defendant pleaded an Preſton v. 
accord and ſatisfaction, viz. a releaſe by him of an equity 0 * Wile $6. 
redemption of certain premiſes mortgaged by him to the plan- 

tiff, in lieu of all bonds Scr. On demurrei the plea was 
held to be bad: for an equity of redemption is of no value 


in the eye of the law, according to Littleton, ſect. 332. 


And for this reaſon the ſaciefaction muſt appear to be 
de ple, and executed. ” : 


E 1 
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Baxter. 
Cro. Eliz. 304» 


Sir Richard 
Lovelace v. 


Cocket. 


4 


Hob. 68. 


Norwood 
v. Gripe. 
Cro. Eliz. 727. 


Pinnel's caſe. 
3 Co. 117. 


S. 0. 
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Preſton v. 
Chriſtmas. 

2 Wilſ. 36. 

2 Ref. 

Blake's caſe. | 
6 Co. 43. 
Cro. Jac. 254. 
5 Co. 117. b. 


Babinzton v. 
Babington. 
Cro. Eliz. 157. 


be paid. | 


* cannot be attached in 
any other perſon.” 
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For where to debt on a bond, the defendant pleaded pay. 
ment of part before the day the bond became due, and a 
promiſe to pay the reſt at a day to come, to which the obligee 
had agreed: it was held to be no bar, for it was executory. 


And therefore one bond cannot be pleaded in bar of an. 


other, for that is of no greater value, unleſs the ſecurity or 


circumſtances are bettered; as by ſhortening the time of 
payment. | if | „ 1 
And the bettering the ſecurity alone is not ſufficient; for 
2 bond with ſureties is better hun a ſingle hond, and yet the 
former cannot be pleaded in bar to the latter, on 


2. For the ſame reaſon payment of a leſer ſum at the day 
can never be pleaded in ſatisfaction of a greater, becauſe by 
no poſſibility it can be a ſatisfaction: but the gift of a thing of 
leſs value but different in quality, as of an horſe, or of a robe, 
c. may well be pleaded in ſatisfaction: for theſe may be as 


beneficial to the party and valuable as the money, 


So payment of a /eſ/tr ſum before the day may be well 
pleaded in ſatisfaction: or if the money is to be paid at York, 
and the party takes a Jeſer ſum at London, that may be well 
pleaded in bar; for payment of a leſſer ſum before the day 
or at a different place, may be of more value to the obligee 


than the whole when due, or at the place where it was to 


3-| As to the form of the plea, the defendant ſhould plead 
the accord and ſatisfaction of the money due by the bond, and 
not of the bond itſelf : for a bond being a deed, ſhall only 
be diſcharged by a deed : but the payment of the money may 


be diſcharged by matter in paris. And if a man acknowledges 


himſelf ſatisfied by deed, it is a good bar without any thing 
received. i rm = 
6. Of the Plea of Foreign Attachment. - 
tc That the debt has been attached in the defendant's 
cc hands by foreign attachment, is another good plea to debt 


* on a bond.” 


Upon which theſe deciſions have taken place: ; 
1. “ That after the plaintiff has commenced his action in 


te the courts above, and the defendant appeared, the debt 
the defendant's hand at the ſuit __ 


For where the defendant pleaded a foreign attachment of 
the debt in his hands, after 
was ruled to be a bad plea. 

But a creditor may attach the debt due to his debtor 
« while the creditor's ſuit is depending againſt him in the 
&« courts above; and ſhewing ſuch matter will be a good 
ME, ˙· gg ie ages - 


appearance in the court above, it 


For 


For where to debt on a bond the defendant pleaded, That 
the debt due by him to the plaintiff had been attached in his 
hands in London by one Jaques: the plaintiff replied, That 


before the attachment, Jagues had brought an action in the 


Common Pleas againſt him for the ſame debt, and made the 
attachment pending the ſuit. On demurrer, it was reſolved 
that the creditor of the plaintiff might well make ſuch at- 
tachment, for that the plaintiff in an action might alſo levy 
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Leuknor v. 


Huntley. 
Cro. Eliz. 59 3. 


a plaint whereon to ground an attachment while the ſuit 


above was pending, and that it therefore was a good plea in 

2. A debt cannot be attached by foreign attachment before 
it it due, though the judgment on the attachment is not till 
after it become due: and therefore if the defendant was to 


plead the attachment, the plaintiff might reply this matter, 
that it was made before the money became due, and have 


judgment. ; : | „ 
3. A debt upon record by recovery, cannot be attached by 
the cuſtom et. on moines nh ne 
Therefore where a cauſe had been referred to an arbi- 
trator, by an order of iſi prius, who awarded a ſum to be 
paid by the defendant to the plaintiff on a certain day: at 
that day ſome of the creditors of the plaintiff attached the 
debt in the defendant's hand, and he paid the money to the 


| creditors : it was reſolved, that the rule of nf privs having 
been made a rule of court, that this muſt be conſidered as a 


ſum of money ordered to be paid by the court, and ſo could 
not be attached; and that the defendant ſhould not be al- 


lowed the payment of it as againſt the plaintiff. 


| So where a judge's order had been made to tax the plain- 
tiff's attorney's bill, the plaintiff undertaking to pay what 
was due, and the Maſter's a/locatur amounted to 30 /: before 
the attorney had demanded the money, a creditor of his at- 


tached it in the plaintiff's hands; it was held to be erro- 


neous, and that money ſo awarded under a rule of court 
could not be attached. TE | 
4. © If the defendant pleads a foreign attachment, it 
„ ſhould appear that the plaintiff in this action had notice 
« of the proceedings in London to effect the foreign attach- 


« be bound, he ſhould be made a party, and have notice,” 


For in this cafe where to an action for goods ſold the de- 
fendant pleaded the general iſſue, and gave in evidence a 


payment under a judgment on a foreign attachment at the 


ſuit of one Janſon, to whom the plaintiff was indebted ; but 


Dalton v. Selly. 
Cro, Eliz. 184. 


[ 232 „* 


Sir ſohn Per- 
rot' 8 caſe. 

Cro. Eliz. 63. 
Grant v. 
Hawding. 
Hil. 7 G. 3 ; 
In net. 

4 T. Rep. 313. 


8. 


Coppell v. 
Smit. 
4 T. Rep. 312. 


ment; for as his property in the hands of his debtor is to 


Fiſher v. Lane; 
3 Wilſ. 297» 


d 


it appeared that no notice had been given to the plaintiff: 


for that fault he had judgment. This caſe was that of an 
adminiſtrator, but the principle ſeems to be general. 


So if the plea ſtate the cuſtom to be, That if any perſon Morris v. 
be or hath been indebted to any other perſon in the * Ludlow. 


0 


2 H. BI. 352. 


— 


Hulland v. Mal- 
kin, & alt. 
2 Wilf. 126. 


White v. 


Cleaver. 


1 Stra. 68 1. 
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Dunn v. 
Vacher, & ux. 


2 Stra. 907. 


Atkinſon v. 


Atkinſon. 


2 Stra. 871. 


Arnold v. Baas. 
2 Bl. Rep. 993 · 
Co. Litt. 47. 


Jenkins v. 
Edwards. 


5 1. Rep. 97. 


IIc ath v. 
Vermeden. 
3 Lev. 146. 


1bis. 


following have been allowed. Where the- condition of the 


ſerved by indenture, for there too is an 3 tough: | 


. * DEBT. 
he ought to aver, te that the defendant in the ſuit was in- 
debted to the - Sn within the city.” - 


7. Of the Pleas to Bonds of Indemnity. 


40 debt on a bond to fave harmleſs, the defendant only 
can plead, either that he has ſaved the plaintiff harmleſs, or, 


that if he has received any PIs it was through his own & | 


* And where the defendant * that he bas ſaved the 
plaintiff harmleſs, he ſhould ſhew how he had done fo. But 
as the ſaving harmleſs is the ſubſtance, and hoo matter of 
form, the plaintiff ſhould take advantage of the defect in the 
plea by ſpecial demurrer. 


And note, That bonds are within ſtat. 4 & 5 4. c. 16. 
which allows the defendant to plead double; and theſe pleas 


bond was to marry on requeſt, non ęſt factum, and never re- 
queſted, were allowed to be pleaded together. 


So non eft fafum, and a di iſcharge under a commi N. on of 
bankrupt, were allowed to be pleaded together, 


But non eft factum and ſolvit ad diem cannot be pleaded 0. 
gether, for they are incompatible. | 


So in this caſe the Court refuſed to allow the defendant 
to plead non ef factum, and that all was paid except 63 . 
which was tendered before action brought, leſt there ſhould be 
an incongruity on the record, as if the defendant ſucceeded 
on the firſt plea there would appear that there never exiſted © 
ſuch a bond as that declared on, and yet the defendant ad. 
mitted * to be due on that ſame bond. 


25 OF THE PLEAS IN DEBT FOR RENT. 


Theſe are, 1ſt, Nil habuit in Tenementis. 2d, Non dim 10% J. 
3d, Nil debet. 4th, Riens en arrere. 5th, Entry and Eviction. 
6th, The Statute of Limitations, 7th, Infancy. 5 


Iſt, of the Plea of Nil habuit i in Teameonts. 


In debt for rent reſerved by deed indented, the defendant | 
never can plead that the plaintiff nil habuit in tenementis ; for 
he is eſtopped by his deed, which admits the demiſe. But 
had the demiſe been by the lefſor by deed. poll, leſſee might ſo 
plead, for the deed is no eſtoppel as to him. 


2d, Of the Plea * Nena dine.” | 


So neither can he plead non dimiſit where the rent is re- 


for rent reſerved by parole he: might ſo plead... _ 
5 „„ 


24, Of the Plea of Nil debet. ED 
1. * In all caſes where the debt is founded on the deed, 2 Lord Raym. 
« the plea cannot contradict it: but where the deed is the 7593: 
« inducement and matter of fact the foundation of the debt, [L 234 J 
« there is ſome diverſity.” Therefore the defendant to debt __ "on 
for rent reſerved by indenturt may plead nil debet, which in "oY 2 
the caſe of a bond he could not do: for an indenture of leaſe 
does not acknowledge an abſolute debt as a bond does, as 
the debt ariſes from the enjoyment of the thing demiſed, and ſo 
is bur inducement, _ 3 : LT: 


So the defendant may plead non e/t fatum ; for denying s. c. 

the exiſtence of the deed there can be no eſtoppel,  * 
2. But though the defendant may plead nil debet, yet he 3 Lev. 145. 
cannot give in evidence under it hat the plaintiff had nothin ens 
in the tenements; becauſe had he pleaded it ſpecially, the Salk. 277. 
plaintiff could have replied the indenture, and eſtopped him; + 

or the plaintiff might demur ; for the declaration being on 

the indenture, the eſtoppel appears on the record. 


3. If the leſſor accepts rent due at the laſt day of pay- Co. Litt. 353. 2. 
ment, and gives a diſcharge thereof and acquittance, this 182 65. b. 
ſhall diſcharge all preceding arrears: ſo that ſuch would be 
good evidence on nil debet ; for it is not preſumable that a 
man would give a receipt for the laſt gale of rent, when the 
former were unpaid. | : | 
So if the defendant pleads /evied by diRreſs, and ſo nil debet, Gallaway v. 
he may give in evidence a releaſe or payment; and even S. : 
though there never was any diſtreſs made, yet is the evidence Sir Tn. Cecil 
of payment or the releaſe good; for the iſſue is on the debt: . Harris 
, and the defendant proving it diſcharged by any means, ſup- ro. liz. 240. 
ports his iſſue. , „ | | 
4. So if the leſſor had covenanted by deed to repair; to Taylor v. Bayle. 
debt for rent by the leſſor, the leſſee may plead, © . That he Co. Eliz. 222. 
expended the rent in neceſſary repairs, and ſo owes nothing ;” 
which it ſeems by law he may do (though it was doubted by 
| bord Holt, 1 Ld. Raym. 420. ideo quere ); but the defendant 
muſt plead this ſpecial matter, and cannot give it in evidence 
on the general iſſue, for he might have covenant on it againſt 
the leſſor: but under the general iſſue the defendant may 
give in evidence that he pam the rent to perſons who had rent- 
charges out of the land, by the command of the leſſor; for 
4 nan by the plaintiff's appointment, is payment to him- 
But where there is an expreſs covenant in the ſame inden- T[olinſon v. 
ture that the leſſee may deduct for charg-s and repairs, there b. eee | 
Clearly the defendant may plead ir in bar to debt for rent. e 


Ah, Of the Plea of Riens en Arrere. C2263 
Kiens en Arrere is a good plea in debt for rent, though Theobald v. 
* 1t would be bad in covenant for rent” ¶ Hare v. Saville, Warner. 


1 Brownl, <P: 588. 
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I Brownl. 19) » for in covenant ſuch plea confeſſes the 
covenant broken, and goes only in mitigation of damages, 


Bull. N. P. 182. Under this iſſue the payment comes in queſtion, and proof 
3 Panv. 50. by the defendant that he had given a bond for the rent to the 
landlord, which he had accepted, will not amount to a pay- 

ment; for the accepting a ſecurity of an equal degree is no 
extinguiſhment of a debt (ante, 230), and therefore cannot 

be ſo here, where the rent is due on a leaſe, which is an 

higher ſecurity than by bond. Vid. paßt. Godfrey v. Newton. 


Harris v. Ship- And a fortiori it is bad proof of riens en arrere, that the 
— Mon- leſſor accepted the leſſee's note of hand for the rent in arrear; 
5 r5Aca of for ſuch can never be a diſcharge of the rent. Here the 
Bull. N. P. 182. leſſor having taken ſuch note, afterward diſtrained, the leſſee 
* brought treſpaſs, and had judgment againſt him; for there 
was no alteration in the debt till payment of the note, ſo that 

the diſtreſs was lawful. EE 


5th, of the Plea of Entry and Evidtion. | 


7 Hen. 6. 6. et Entry and Euiction of the whole or any part of the pre- 
„ miſes demiſed, is a good plea in bar to an action of debt 
C for the rent.” 8 * . 


Hunt v. Cope. But a mere entry is not ſufficient to cauſe a ſuſpenſion of 
Cowp- 242: the rent, for ſuch may be merely a treſpaſs, and ſhall be ſo 
dieemed; / but it muſt be a tortious entry and expulſion ſo as to 
prevent an enjoyment of the premiſes. And therefore in 
this caſe, where the lefſee pleaded in bar that the leſſor 

entered on the premiſes and pulled down a ſummer-houſe, 

whereby the leſſee was deprived of the uſe thereof, without 

ſaying that he was expelled or put out of the uſe of the ſame, 
it was held to be bad, as not ſhewing any eviction, ſo as to 

cauſe a ſuſpenſion of the rent. | 


« For the expulſion muſt be ſpecially pleaded.” > 


Reynolds 4 Therefore where the defendant pleaded only, that before 
Hob, the rent was due that the plaintiff had entered ori the pre- 
%  miſes, but did not ſay that he had expelled or kept him out of 


poſſeſſion, the plea was adjudged to be inſufficient for that 


realon. 


[236] Etz, Of the Plea of the Statute of Limitations. 


The flatute of limitations is another plea, and is given by 
ſtat. 21 Face 1. c. 16, which enacts, «That all actions of 
« debt for rent arrear, or grounded on any lending or con- 
< tract without ſpecialty, muſt be brought within fix years.” 


co But this only extends to rent due on a pare! demiſe; for 
_ 109. Arrears due on an indenture of leaſe are not within the 


ſtatute. 2 


FO EE, 


| Neither is the ſtatute pleadable to any thing but debt on 
ſimple contracts; for bonds are only barred by the twenty 
ears and preſumption, which is not pleaded but 'given in 


evidence (ante, 226). 8 


c And to matters of record it is not pleadable.” | 


For in debt againſt a ſheriff, it was held that for money 


levied under an execution he could not plead the ſtatute; 


for though it is not a record till the writ is returned, yet it 


is founded on a record, and hath a near relation to it. 


7th, Of the Plea of Infancy. 


, Infancy is another good plea in debt for rent; but a 


* leaſe made to an infant is not void, but voidable only at his 


« election on his coming. of age: and if he does not then 
“ avoid it, but continues in poſſeſſion, he is chargeable for 


« the rent.” 


| Therefore where to debt for rent the defendant pleaded 
infancy at the time of the leaſe made: on demurrer the 
Court held, that the leaſe was voidable only at the election 


of the infant, by waiving the land before the rent-day came; 


but he not having done ſo, and being of age before the rent - 
day came, it was deemed an election; and the plaintiff had 


3. OF THE PLEAS TO DEBT ON MATTERS OF RECORD. 


1. Where debt is brought on a judgment, nul tiel record 
is the proper plea. And the iſſue is tried by producing the 


record itſelf, if it be a record of the ſame court ; but if of 
another court, it muſt be certified into the court where the 
action is brought, by certiorari. | X 


2. So to debt againſt a ſheriff on an eſcape on final pro- 


ceels, mul tiel record is a good plea; for in ſuch caſe the 


plaintiff declares on a judgment. In this caſe the plaintiff 


demurred to this plea, ſuppoſing that it ſhould have been 


nil debet ; but it was held to be good. 


But where a fi. fa. has iſſued to the ſheriff who has levied 


the money but not returned the writ, and the plaintiff brings 


436: 


Jones v. Pope. 
1 Saund. 37. 


Ketſey's caſe. 
Cro, Jac. 320» 


L 237.] 
Hewſon v. 
Brown. 

2 Burr, 1034. 


Maddox v. 
Young. 
Hob. 209. 


debt for the ſum levied, the defendant may plead nil debet; 


becauſe it is then a matter of fact whether the money has 
| been levied or not: but it is a bad plea if the writ has been 
returned, for then he is bound by the return. 1 


3. In debt on a bail-bond the defendant 3 traverſe the 


 arreft of the principal; for ſo all bail-bonds that are civilly 
taken (that is, ſo as not to expoſe the party by an arreſt) 
would be avoided. — 


Watkyns v. 
Parry. 
1 Stra. 444» 


Saxby v. 
Kirkus. 
Sayer's Rep. 
116. 


\ 


Ordway v. 


Parret & alt. 
Cro. Eliz. 132. 


Dodd v. 
Dawſon. 
2 Vent. 142. 
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e But the defendant may traverſe the iſſuing of the writ 
© on which the principal was ſtated to have been arreſted 


c and held to bail.” | 


For where in debt on a bail-bond, the declaration ftated 
that a bill of Middliſex iſſued, upon which J. S. had been 
arreſted, and that the defendant had entered into the bail- 
bond; the defendant pleaded that ſuch a bill of Middleſex 
did not iſſue, and on demurrer the plea was held to be a 
good one; for if no ſuch bill of Middleſex iſſued the bail- 
bond was void, and the plaintiff had no cauſe of action. 


So to debt, or to a ſcire facias againſt the bail, * That the 
principal had paid the money,” is a bad plea, except it be 
leaded on record: for the condition is, “ That the defendant 
(the bail) ſhould ſurrender the body or fatisfy the debt ;” and 
this muſt be by the moſt ſufficient ſatisfaction, that is, by 
record, 5 ED | rs 


In a ſeire facias againſt the bail, it was held, that where 
the principal lay in gaol for two terms, and ſo might have 


been diſcharged by a rule, yet that where afterwards a de- 


claration was delivered and judgment had thereon, that it 


was good to charge the bail. 


2. Theſe are the moſt material pleas diſtinQly applying to 


| the ſeveral heads of bonds, leaſes, and matters of record, 
There are alſo others which are equally applicable to each 


of theſe heads, which now remain to be conſidered. 


Theſe are, 1ſt, A ſet-off: 2dly, A releaſe: 3dly, A dif 


charge under an inſolvent act, or bankrupt certificate. 


| iſt, Of the Plea of a Set- off. 


This was firſt given by ſtat. 2 Geo. 2 c. 22. which enadts, 
ce That where there are mutual debts between the plaintiff 
e and the defendant, or if either party ſue or are ſued as 

executors or adminiſtrators, where there are mutual debts 

between the teſtator or the inteſtate, and the other party, 
that one debt may be ſet off againſt the pther, and ſuch 
matter given in evidence on the general ifſue, or pleaded 
in bar: but if intended to be given in evidence on the 
«« general iſſue, notice muſt be given of the particular ſum 
cc intended to be ſet off, and on what account it has become 
cc due.“ It was afterwards further enacted, by ſtat. 
8 Gee. 2. c. 4. * That mutual debts might be ſet off againſt 
« each other, notwwithRanding ſuch debts were of different na- 
cc tures, unleſs in caſes where either of the debts accrucd by 
« reaſon of a penalty contained in any bond or ge- 
in which caſe the debt intended to be ſet off muſt be 
pleaded in bar, and in which plea ſhall be ſhewn how 


© much is truly due on either ſide ; and in caſe the plaintiff 
a | | | pe ce Tn | {-"0f 


iy. RS. Ms. al 


ſounds in damages which are uncertain. | 
Fut ſums in the nature of /iquidated damages for breach 


* DEBT. 


et ſhall recover, judgment ſhall be entered for no more than 


« appears to be due after one debt ſet againſt another,” 
Under theſe ſtatutes it has been decided, 1 | 
1. “ That the debts which can only be ſet off againſt each 


« other, are ſuch as are certain and liquidated, and ſuch as 


« afſumpfit would lie for to recover.“ 


Therefore where to an action of covenant, the defendant 


pleaded a ſet· off of other damages done to him by the plain- 


tiff and unliquidated, the plea on demurrer was held to be 


bad; for by Lord Mansfield the act of parliament and the 


reaſon of the thing refer only to mutual debts, and damages 
are not debts. he | 


So where to an action of covenant for rent, defendant 
pleaded, that by the indenture on which the action was 
brought, he had covenanted to render up the premiſes in good 


repair at the 'end of his term (caſualties by fire and tempeſt 


excepted); and then averred, that the premiſes had been in- 
jured by a violent tempeſt, and that he had Jaid out a larger 
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Per cur. | 
Cowp. 57. 
Howlet v. 


Strickland. 
Cowp. 56. 


ſum in repairing them than the money due on the covenant, 


which he offered to ſet off: this was held to be clearly a 


So where in aſſumpſit for 40 J. lent, the defendant pleaded 
articles of agreement with mutual covenants, in a penalty 
of 200 J. for non- performance, and ſnewed a breach whereby 


the penalty had incurred, and offered a ſet-off. On de- 
murrer the plea was over- ruled, and held not to be within 


the ſtatute; for the penalty is not the whole ſum, but 


« of any agreement, and not in the nature of a penalty merely, 
© may be ſet off,” „„ | 1 


As where the defendant contracted with the plaintiff 


and another to do certain iron- work in a limited time, and 
a bond was entered into accordingly, whereby the plaintiff 


and the other perſon ſtipulated ſo io do the work kn wa 


ſuch time, or to pay a certain weekly ſum of 10 J. for eve 
week it ſhould remain unfiniſhed. It was adjudged that 


theſe ſeveral weekly ſums were in the nature of damages 
liquidated and agreed upon between the parties themſelves, 


and ſo that the defendant might ſet them off againſt any 
demand the plaintiff might have againſt him. EE LE 


2. „The debt to be ſet off muſt be a gend and ſubſiſting 
« one when the action is brought,” and therefore a debt bafred 
by the Ratute of limitations cannot be ſet off; and if it be 


given in evidence on notice of ſet-off, the plaintiff may re- 
ply the ſtatute of limitations; or the plathtiff may object 

to it at the trial, if attempted to be given in evidence, for 
the object of the ſtatute being to prevent circuity of action, 


; 3 - 
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fuch debts only ſhall be allowed to be ſet off for which an 


action could be maintained. 


Ante, 38. 


So where a party paid money voluntarily, though the party 


to whom it is paid had no title to it, it ſhall not be ſet off. 


Hutchinſon 


v. Sturges. 
Trin. 14 G. 2. 
C. B. 

Buller N. P. 179. 


6 Tt muſt therefore be an abſolute debt due to the de- 
cc fendant.” e „ 5 


For where in debt on a bond, the defendant pleaded a 
greater debt in bar, upon which the plaintiff prayed to have 
the condition of the bond enrolled; which was to appear 
at Weſtminſter, and demurred ; it was held, That this bond 


Was not within the ſtat. 8 Geo. 2. for that ſtatute relates 


to bonds for the payment of money, and not to bail-bonds: 


neither was it within the ſtatute 2 Geo. 2. becauſe the plain- 
tiff did not bring the action in his own right, (he being an 


Lofting v: 
Stevens. 

Mich. 1753. 
Buller N.P. 180. 


Paynton v. 
Walker. 


Paſch. 4 G. 2. 


C. B. 
Buller N. P. 179. 


Wilſon, Aſſ. of 
Fletcher, v. 
Watſon and 
Creighton. 
Mic. 23 G. 3. 
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officer, ) but as truſtee for another. e 

But if the bond had been given to the ſheriff and by him 
aſſigned to the party, it had been otherwiſe . for then the pe- 
nalty would be conſidered as the, debt, which the party 
might ſue for as aſſignee of the ſheriff, under ſtatute 4 and 
5 Ann. c. 16. i * 

3- © The debts which can be ſet off muſt be ſuch as are 


„due in the ſame right.” 


Therefore in an action of debt againſt a man on his en 
bong, he cannot ſet off a debt due to him in right of his wife. 


So where the defendants were inſurance-brokers, and 
the þankrupt before his bankruptcy had underwritten for 
* them ſeveral policies on goods, the property of others, 
which had been loſſes, and for which the bankrupt was 
liable: to an action brought againſt the defendants for money 
due to the bankrupt, they pleaded a ſet-off of zheſe loffes : but 
it was held, That the lofles being on goods the property of 
others, that the debts were properly to them, not to the 


| brokers; and therefore could not be ſet off to a demand 


Grove v. Dubois, 
1 T. Rep. 112. 


againſt the broker himſelf. 


But where the broker had a commiſſion del credere, and ſo 
was at all Ds anſwerable to his correſpondents, (the 


owners of the goods,) it was held, That to an action brought 
againſt him by the aſſignees of the underwriter, that he 


might ſet off loſſes happening before the bankruptcy, as his 


Slipper v. 
Stidſtone. 

5 T. Rep. 493. 
Andrade v. 


French. 
6 T. Rep. 58a. 


own debt, or give them in evidence under the general 
iſſue. | : 8 


But to the above rule there are ſome exceptions. 


As a debt due to one as a ſurviving partner may be ſet off 
to an action brought for a debt in his own right. | 
So a debt due from the plaintiff, as a ſurviving partner, 
to the defendant, may be ſet off againſt a debt due from the 
defendant to the plaintiff in his own right, „ 


i 1 
So where the plaintiff's WO IR the defendant 
his attorney to collect his rents, and after his death the de- 


fendant received rent which was in arrear in the teſ- 
tator's lifetime : the plaintiff, who was executrix, brought 


Shipman v. 
Thomas. 
Paſc. 11 G. 2. 


G5 
a Buller N,P. 180. 


an action for the money in her own name; and the de- 


fendant gave notice to ſet off a debt due by the tgſtator to him ; 


but he was not allowed to give it in evidence on the trial, 


for the rent was due to the executrix, and never belonged to 


the teſtator; ſo that he never had any cauſe of action 
againſt the defendant, as the money was not received till 


after his death, and the money intended to be ſet off was 


a debt by the teflator himſelf ; and ſo the rights were dif- 


ferent. 8 
But where the teſtator has been indebted in his lifetime 
to the defendant, there the debt is clearly within the ſtatute 
to be ſet off; and in ſuch caſe the executor may admit ſuch 
ſet-off without bringing an action. re] | | 


4. Money recovered by judgment may be ſet off.” 


In this caſe there were croſs actions, Baſkerville againſt 
Brown for 10 J. and Brown againft Baſterville for 30 J. on 
notes, and both were to be tried at the ſame ſittings. 
Brown v. Baſkerville came on firſt, and Brown had a verdict 
for 30 J. and he had given notice of a ſet-off of the notes: 
It was held, that on the ſecond action Brown might give 
the former verdict in evidence, and bar Baſterwlle's demand 


Baſkerville V. 
Brown. | 
2 Burr. 1129. 


by ſo much of it as amounted to the whole of it, and enter 


a remittitur on the firſt record for ſo much. 


So where the leſſor of the plaintiff had a judgment for 
40 J. debt and coſts, in a ſuit of the preceding term for the 
uſe and occupation of an houſe; and in the next term was 
nonſuited in an ejectment againſt the ſame defendant, the 
coſts of which were taxed to 121. the court on motion 
3 that one demand ſhould be ſet off againſt the 
otner, EE: | 1 1 


It the foregoing caſes the two judgments to be ſet off were 
in the ſame court; but in this caſe, where the defendant had 
a judg ment in the King's Bench for 1021. againſt the plaintiff, 
and the plaintiff had a judgment in the Common Pleas for 1061/1. 
this laſt court allowed on motion, one to be ſet off againſt 
the other; _ | | | EE | 

But in caſes of this nature, the attorney having a lien for 
his bill of coſts on the money recovered by the judgment, 


the court will not permit one judgment to be ſet againſt the 


other to the full extent of it, without ſecuring to the attorney 
the amount of his bill, TED e 


5. If debt is brought on a bond conditioned for the pay 
ment of an annuity, the defendant may have a ſet-· off againſt 
the arrears of the annuity due at the time of the action 


brought; 


Thruſtout, ex. 
demiſ. of Barnes, 
v. Crafter. 

2 Bl. Rep. 816. 
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Barker Vs 
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2 Bl. Rep. 869. 
3 Wilſ. 396. S. C. 


Mitchell v. 
Oldfield. 
4 T. Rep. 123. 


Collins v. 
Collins. 
2 Burr. 820. 
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brought; and the bond is not thereby diſcharged, but re- 


mains as a ſecurity for the growing arrears. 


Fowler v. Jones. 
Sittings at 
Weſtminiter, 
Hil. 8 G 2. 
Bulier N. P. 179. 


_ Cook v. Dixon. 
B. R. 1735 
Buller N. P. 179. 


6. „If the defendint gives notice of ſet-off, it niiſt be 
de certain as to every matter whereby it accrues.” | 


Therefore where the notice* of ſet-off was in theſe 
words, „ Take notice that you are indebted to me for the 
uſe and occupation of an houſe for a long time held and 
enjoyed, and now lately elapſed :” The debt intended to 


have been ſet off was rent reſerved on an indenture, which not 


being mentioned in the notice, the court would not admit 
it in evidence : for if it had been ſhewn, the plaintiff might 
probably have proved an eviction, or ſome other matter to 


avoid the demand. Theſe notices ſhould be almoſt as cer- 


tain as declarations. 


From hence it appears, that where the plea of ſet-off is 
of an equal ſum to that declared for, the action is barred : 
but where it is of a lefſer ſum than that for which the action 


is brought, the defendant muſt pray to have it ſet off: 


Blackburn v. 

Matthias. 

2 Stra. 1267. 
* 


And note, That as ſtat. 2 Geo. 2. requires notice where 
the defendant means to give a ſet- off in evidence, where in 
this caſe the defendant had pleaded the general iſſue, but 


forgot to give notice, he was allowed to withdraw his plea 


Ridout v. 
Brough. 
Cowp. 133. 


March, aſſignee 
of Hay, v. 
Chanbers. 

@ Stta. 1224 


and give the notice. 


7. The ſtatutes of ſet- off are extended to bankrupts by 
ſtat. 5 Geo. 2. c. 30. . 2. which enacts, „That where it 
& ſhall appear to the commiſſioners that there has been 2 
«© mutual credit given by the bankrupt and any other per- 
« fon, or mutual debts between the bankrupt and any 
«© other perſon before the bankruptcy, the commiſſioners 
&« or aſſignees ſhall ſtate the account between them, and 
« one debt may be ſet againſt another; and what fhall 
« appear to be due on the balance, and no more, ſhall be 
& claimed or paid on either fide,” 


Though under this act of parliament the commiſſioner? 
have a power of making and allowing a ſet- off, yet it does 
not prevent the right of pleading or giving notice of a ſet- 
off to an action at law; for if the aſſignees bring an action 
for a debt due to the bankrupt eſtate, the defendant may 
plead a ſet-off of a debt due to him by the bankrupt. 


« But the debts only which can be ſet off in this caſe, 
cc are ſnch as were mutual debts from and to the bankrupt 
ct at the time of the bankruptcy, and for which there wers 
ct at that time mutual remedies.” | 


For where to an action by the aſſignees of a bankrupt, 
the defendant gave notice of ſet-off, and at the trial pro- 
duced a note given by the bankrupt prior to his bankruptcy, 


to one Scott, and indorſed by Scott to the deſendant; But 10 
e appearing 


_ appearing in evidence that the indorſement had been made 
ſubſequent to an af of bankruptcy, it was held, that this could 
not be ſet off, for there never wag any debt due by the g 
bankrupt to the defendant, and he could not be in a better do 
| ſituation than the indorſer of the note, who could only have 
come in as a creditor under the commiſſion. | 
In the caſe of Ryal v. Larkin, 1 Wilſ. 155, and Buller, 
N. P. 181, it is laid down as law, that the ſtatutes of ſet- 
off do not extend to the aſſignees of a bankrupt, and it is 
on the ground that if the aſſignees brought an action for 
money due to the bankrupt, as the defendant could not 
have an action againſt them, but muſt prove the debt un- 
der the commiſſion or proceed at law againſt the bankrupt _ 
| himſelf, that therefore the defendant ſhould not be allowed 
to ſet it off. This doctrine is over-ruled as a general one 
in Cowp. 135. But the aſe itſelf ſeems to be recon- 
cileable to the principle now laid down, viz. That the 
debts to be ſet off muſt be mutual at the time of the bank- 
ruptcy. 5 3 5 1 . | mY 
The caſe was that to an action for goods ſold by be Vid. ſame caſe. 


gnees to the defendant, he pleaded a ſet-off of a debt\due Buller N. P. 181. 
by bond to him by the bankrupt before his bankruptcy, 
which was diſallowed; and the reaſons ſeem to be, füirſt, 
That as the debt was for g-ods fold by the afſignees, that there | 
was uo debt, due 0 the bankrupt, it was to the aſſignees, and J 243 J 
ſo there were no mutual debts at the time of-the bankruptcy. 
And, ſecondly, That if this was allowed, a creditor might 
buy up the bankrupt's effects from the aſſignees under their 
ſale z and if allowed to hold the price as a ſet-off to his own 
debt, he might get twenty ſhillings in the pound, which 
would be a fraud on the bankrupt laws. | 
Therefore where an action was brought by the aſſignees Dickſon v. ., 
of a bankrupt to recover a debt due to the bankrupt eſtate, Fans, | 
\ and the defendant ſet up a ſet- off of caſh notes of the bank= * ** 37. 
rupt, payable to bearer : it was held, that he muſt prove | 
the time when the notes came to his hands, and that that 
was after the bankruptcy, even though the date of them was 
before it, and that poſſeſſion of ſuch was not ſufficient to 
give him a title to ſet them off without ſuch evidence. 


8. « In general, a ſet-off is only pleadable, or to be 
« taken advantage of, where the action is for money, 
«* either expreſsly aſcertained, as debt, or in the form of cer- 
« tain damages, as covenant for rent-arrear.” 7 
For where in replevin the avowant juſtified under a diſ- Abſolem v. 
treſs for rent, the plaintiff inſiſted at the trial that there * a | 
Was more due to him than the rent amounted to, which 38 ee a 
he endeavoured to take advantage of. Juſtice Deniſon Buller N. P. 28 1. 
refuſed the evidence, and on a motion for a new trial, the | 5 
court held, that the ſtatute 2 Geo. 2. did not extend to the 
_ Gale of a diſtreſs which was not properly an action, but a 
FELT | Na <- | remedy 
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Gower v. Hunt. 
Buller N. P. 181. 


remedy without ſuit; they likewiſe declared that it did not 
extend to detinue, and the like actions of wrong. 

But where the action was covenant for non- payment of 
rent, the defendant pleaded non 2/7 factum, and gave notice 


of ſet-off; the judge was of opinion, that it could not be 
given in evidence on this iſſue. But on a motion for a new 


trial the court held, that the evidence ought to have been 


$ymonsv.Knox. 
3 T. Rep. 65. 


$ 


Grimwood v. 
Barritt. 
6 T. Rep. 460. 


Litt. fe. 512, 
"9 


Co. Litt. 292. b. 


Stephens & ux. 


V. Snow. 


2 Salk. 578. 
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Bower v. 
Swadlin. 
1 Atk. 294. 


Alff v. 
Scrimſhaw. 
2 Salk. 573. 
1 Show. 46. 


Hodgesv. Smith. 
Cro. Eliz. 613. 


admitted; for the general iſſue mentioned in the ſtatute 
mult be underſtood to be any general iſſue; and a new trial 
was ordered. | ; 


As to the mode of pleading pointed out by ſtat. 8 Gez. 2, 
where the action is on bond, the defendant in his plea muſt 
ſet out the ſum he admits to be due to the plaintiff; and the 
defendant may traverſe the ſum ſg ſet out. 5 


And he may traverſe the ſum, though laid under a vide 
licet. | | 


2. Of the Plea of a Releaſe. 


1. If a man be bound by his deed to another to pay him a 
certain ſum at Michaelmas following, and before that time 


the obligee releaſes to the obligor all aftions, he ſhall be barred 


of the duty for ever, and yet he could not have an aCtion at 
the time of the releaſe made. But if a man /ets land to ano- 
ther for a year, yielding the rent at Michaelmas, and before 
Michaelmas the leſſor releaſes to the leſſee all actions, yet after 
the feaſt the leſſor may have his action for the rent, for 
the releaſe does not diſcharge it; and the reaſon is, that 
the firſt is a debt at the time, for which the obligor has then 


a right of action, though it is /elvendum in futuro: but the 


rent is no debt till the day on which it is payable, for it 1 
payable out of the profits of the land, and if the leſſee 1s 
evicted before the day, no rent is due; but the leſſor may 
ws Fg the leſſee of the rent before the day, by a ſpecial 
releaſe. ED | | | 


* So a releaſe of all demands will not operate to releaſe rent 
before it becomes due, for then there is no demand: but it 
will releaſe rent then due. | 


2. In the caſe of bonds, if there are two obligors, a releaſe 
to one 1s a releaſe to both, as well at law as in equity ; for 
it releaſes the contract, and ſo operates in favour of both. 


But if a man be bound to another in a bond, and the 
obligee makes a covenant, binding himſelf not to ſue the 
obligor for 99 years, this ſhall not operate as a releaſe or 
defcaſance, but merely as a covenant not to ſue ; and there 
fore is not pleadable in bar to debt on a bond. 


But a deed of defeaſance by which the plaintiff cove- 
nanted in conſideration of 100 J. to be paid at a future days 
to diſcharge the defendant of the bond in queſtion, wes held 
to be a good bar. OR | 

5 i | 2. „ Though 


_ 


DEBT. LEES, 
2. © Though a releaſe of all demands will diſcharge a 
« bond, a diſtinction is to be obſerved when it is of demands 
_ « againſt the perſon and againſt the eſtate.” „ 


For where to debt on a bond againſt an adminiſtrator, 
he pleaded, That the plaintiff had releaſed all right, title, 
intereſt, and demand againſt the perſonal eſtate of the in- 
teſtate. On demurrer this was held to be no plea : for, per 
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Topham v. 
Tollier. 
Salk. 575 


Flolt, there is a difference between a releaſe of all demands 


to the perſon of the adminiſtrator and to the eſtate. Here 
the releaſe is to the eſtate and void, for the bond is not any 


demand againſt the perſonal eſtate till judgment and execu- 


tion ſued out. 5 | 

A releaſe cannot be given in evidence without pleading z 
for it being a diſcharge by deed, all legal ſolemnities muſt 
be'thewn to the court. | | 


3. In caſe of records, if a man 1s bail for another, and be- 
fore judgment the plaintiif in the action releaſes to bail all 


actions, duties, and demands, it is no bar; for there was 


no duty againſt him till judgment againſt the principal, 


3. Of the Plea of Diſcharge under an Act of Inſol- 
vency, or Certificate as a Bankrupt. 


The acts of inſolvency are occafional ones, but uſually 
enact, „ That any perſon whoſe debts do not amount to 
« 100/. may, on giving notice fourteen days before to his 
creditors, and delivering up upon oath all his effects (his 
bedding, apparel, and implements of his trade only ex- 


the proceſs iflued, or to the ſeſſions.“ 


1. © This act is always conſtrued favourably for the pri- 


ſoners;“ and therefore where the priſoner had not given 
fourteen complete days notice, unleſs the days of the notice 


and bringing up were conſtrued to be incluſive, the court 


held that they might be ſo. 


TE 40 The act diſcharges the inſolvent debtor of debts not 


« que at the time of the taking place of the ſtatute,” 


As where he was indorſer of a promiſſory note, which had 
three months to run at that time, he was held to be diſcharged; 
for ic was debitum in preſenti ſoluendum in futuro. | 


So where the act commenced the 28th gf. January 1778, 
and the bond in which the perſon was bound was dated 

September 21, of the preceding year 1777, and was due in 
September 1778, it was held to be diſcharged under the ſta- 

tute, on the ſame ground. 1 N 


But where there is a bond with a penalty, and alſo a 
deed of covenant, and the defendant takes the benefit of the 
act of inſolvency, whereby the bond is diſcharged, he is {till 

| e | 5 liable 


R 3 


cepted) be diſcharged on petition to the court from whence 


12 Hen. 8. 1. 


Hoe's caſe. 7 
5 Co. 70 b. 
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Morley v. 
Vaughan. 


4 Burr. 2525, 


Workman v. 
Leake. 
Cowp. 22. 


Paget v. 
Wheate.' 
Quot.Cowp- 23. 


Cottrell v. 
Hooke, 


Dougl. 93. 


2.15 


' Haughton v. 
Shellcroſs, 


3 Lev. 190. 


Laborde Vo 
Pegus. 

Mich. 1772, 

at Weſt: 
Gyllom & ux. 

v Stirup. 
Trin. 2 G. 2. 
NR. 
Buller N. P. 173. 


Sava e v. Field. 
Mic. 9 G. 2 
Bu. ler N. . 173. 
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liable on any future breach of his covenant, unleſs ſpecially 
ſaved by the ſtatute. | ISR. 


3. © If the defendant pleads a diſcharge under the act, 
« he ſhould bring himſelf clearly within it.“ For when he 
pleaded that he was impriſoned on the day mentioned in the 
act, but did not ſay for 2vhat, it was held to be ill; for he 
might have been ſo impriſoned for a fine to the king for con- 
tempt, which would not be diſcharged by the ac. 


4. In an action by the aſſignees of an inſolvent debtor, 
the certificate made at the ſeſſions is prima facie evidence of a 


due diſcharge, and of all the proceedings under the inſolvent 


act; and if there Has been any fraud or irregularity in the 
proceeding, it lies on the defendant to ſhew it ; as want of 
notice, colluſion, & c. | 7 


And where in debt upon bond the defendant pleaded 
the inſolvent debtors' act, the plaintiff replied, That there 
was no notice given to him purſuant to the act; and iſſue being 
Joined thereon, the fummoner being dead, the duplicate of 
the proceedings before the juſtices was held to be evidence, 
becuuſe the notice was not a matter on which to found 
their juriſdiftion if it had been fo, that evidence would 
not have been ſufficient; but in this caſe they are judges 
of the ſulhciency of proof of notice, it being part of their 
jurifdiftion, and conſequently their duplicate of its being 
a good notice, will be good evidence, the ſummoner being 
dead. | e : 95 


5. How far the Certificate of a Bankrupt diſcharges 
Debts : Vid. Ch. Aſumꝑſit, pag. 157, ante. 


In this caſe, the d-fendant being in execution at the ſuit 
of the plaintiff in September 1785, a commiſſion of bank- 
ruptcy iſſued againſt him; ſoon after, in order to regain his 
liberty, he gave the plaintiff a bond and warrant of attorney 
to confeſs a judgment for the old debt: the defendant having 
obtained his certificate, it was contended tor him, that the 


bond having been given for the old debt, it was diſcharged by 


Gilbert v. Bath. ' 


2 Sia. 503. 


the certificate; but the court held, That this bond was given 
for a new conſideration (the obtaining the defendant's liberty) 


and ſo was not dilcharged by the certificate. | 


1. Having now conſidered the ſeveral pleas in this action 


with x ference to the contract, the Pleas with Reference to the 


Perſon now remain. 


I ſhall premiſe a ſew caſes on the nature of joint and ſever. al 
bonds or ſecurities. 1 | SN 


1. If two are bound Jointly in a bond, and one only 1s 
ſued, the other muſt take advantage of it by pleading in 
abatement ; for if he demands over and demurs, the plaint! 
ſhall have judgment; for the Court will preſume that the 


otlier never ſealed it. 


And 


And in ſuch caſe where one only is ſued, he cannot-plead 
non eft faftum ; for it is his deed, though not his ſole deed. 


And therefore where the defendant does ſo plead this 
matter in abatement, „“ that another was bound with him,“ 
he muſt plead further, That the other did /eal and deliver 

it as his deed,” or the plea will be bad; for by ſuch means 

only is the deed good, and without ſuch averment the Court 
will preſume that the other never did ſeal it, | 


If ſeveral are bound together in a bond or deed (as ex gr. 
merchants in a charter- party) but zhey covenant ſeparately, if 
the ſeal of one of the merchants is broken off, it ſhall not 
avoid the deed as to the others, for the ſeveral covenants 
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Co. Litt. 283. . 


Hollingſworth - 
v. Aſcue. i 
Cro. Elz. 55. . 


Matthewſon's 
caſe. 
5 Co. 22. b. 


are as ſeveral deeds; but had they been bound jointly it had 


been otherwiſe: but where they do covenant ſeverally, if a 


raſure is made, it ſhall avoid the deed as to all; for that 


affects the deed itſelf, without any difference as to the parties. 


2. If a bond be made to ſeveral, they muſt all join in an 
action, for their intereſt is joint. and they cannot have ſeveral 
actions: the bond in this caſe was to the plaintiff and an 
other, & omnibus & cuilibet eorum, that is joint and ſeveral 
when on demurrer it was held, 'That the intereſt was joint, 
and that the words & ſcuilibet eorum ſhould not enable each 
to bring a ſeparate action. | j 


But if the bond is ſo, and one only brings the action, the 
defendant muſt take advantage of it by pleading in abate- 


ment; for if he pleads it in bar it is bad, and the plaintiff 


{hall have judgment. 


2. OF PLEAS WITH REFERENCE TO THE 
1 PERSON. 55 


I. OF THE PLEAS IN THIS ACTION BY THE HEIR. 


&« As the heir is chargeable only where he has aſſets by 


e deſcent; if he has none, the proper plea is riens per de- 
& ſcent; and this ſhall refer to the time of the anceſtor's 
« death! ; ol 

For it is enacted by ſtatute 3 & 4 W. & M. c. 14. 
«© That if the heir alien before action brought, yet he ſhall 
ebe liable to the value of the land, and if he pleads rzens 


Spencer v. 
Durant. | 
1 Show. 8. 
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Iſam & Paget 
v. Hitchcock. 
Cro. Eliz. 202. 


« per deſcent, the plaintiff may reply, That he had lands from 


© his anceſtor before the original brought or bill filed; and 
< if upon iſſue joined thereon, it be found for the plaintiff, 


e the jury ſhall inquire of the value of the land deſcended, 


s and thereupon judgment be given, ard ex-cution awarded 


as aforeſaid (i. e. to the value); but if judgment be given 


by confeſſion of the action, without coafeiling aſſets de- 
* ſcended, or upon demurrer, or nihil dicit, it ſhall be for 
* debt and damages, without any writ to inquire of the 


value of the land deſcended.” 
| | | 1 R 4 1. % The 
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1. © The replication under this ſtatute ſhould be merely 
“ on the deſcent of the lands, not of their ſufficiency to 
e anſwer the debt; for of that the jury are to inquire under 


ce the former iſſue,” | | 


_—_ V- For where the defendant pleaded riens per deſcent, al temp. 
1 Ann. del original, and the plaintiff replied, that the defendant had. 
Buller N. P. 176. ſufficient lands before the time of the original purchaſed; and 
on iſſue thereon, the plaintiff had a verdict, but here was na 
inquiry of the value of the land ; the Court awarded a replead- 
755 er, for the iſſue ſhould not have been joined on the ſufficiency 
of the land deſcended. : | | 


2. The heir cannot have two defences, the one by com- 
* mon law, the other by ſtatute.” / “ 


Windor v. * For if to riens per deſcent al temps del writ, the plaintiff. 
. replies, That before the time lands deſcended, the heir can» 
Bull. N. P. 176. not rejoin that he fold them, and paid bond-debts to the 


*[ 248 ] amount: he ought to diſcloſe the whole in his bar at once. 


Sherwood v. But in debt on a bond againſt the heir, on the ifſue of 
. riens per deſcent, he may give in evidence an extent againſt 
734. him on a bond owing by his father to the King but it will 


be ngcefſary to produce the bond, or a ſworn copy of it. 


Buckley + 3. Where the heir has lands by deſcent, if he pays the debt 
1 ET of his anceſtor to the amount of the value of the lands, he ſhall 
| hold them diſcharged : and this ſpecial matter being pleaded 
ſhall be a good diſcharge, for he is not chargeable farther 

than the value of the lands deſcended, | 


4. By ſtat. 345 4 V. & HMH. c. 14. If the anceſtor de- 
& viſes away his lands to a ſtranger, and dies indebted by 
© bond or other ſpecialty, theYands ſhall be liable in the 
© hands of the deviſee; and the action ſhall be brought 
& againſt him and the heir jointly.” 


& 8 | 2 . a 3 
Allan v. Heber. And note, That if the anceſtor deviſes his eſtate to his 


2 dire. 327% heir, and the tenure” and quality is the ſame, and the limit- 

2 Bl. Re p. 22. - hs” : . 

S. C. ations unvaried, though charged with his debts, the heir ſhall 
| be in by deſcent. 

Gooch's caſe. So if the anceſtor makes a voluntary ſettlement, under 

5 £0. Eo. a. which the heir claims, but which is void againſt creditors 


by ſtat. 13 Eliz. c. 3; in ſuch caſe the heir ſhall be in by 
deſcent, | **V = = 
2, OF THE PLEAS BY EXECUTORS OR ADMINISTRATORS. 
Theſe are, 1ſt, Retainer. 2dly, Plene Adminiſtravit. 
3dly, Ne unques Executor. _ hs 
And firſt, Of the Plea of Retainer. 
1. © By law an executor or adminiſtrator is entitled to 
& retain for his own demand againſt all others of equal 
0 degree.“ | : pee, 
7 i cc And 


c And this whether the debt is due to him in his own 
« right, or as truſtee for another.“ | 


For where the - defendant was co-truftee in his inteflate's 
marriage-ſettlement, under which the inteſtate covenanted 
with the defendant and another truſtee, that he would by 
his laſt will and teſtament, leave, or that his executors or 
adminiſtrators ſhould, within ſix months after his deceaſe, 
well and truly pay to the defendant and the other truſtee 
7001. or to their executors, &c. the intereſt to be applied 
to the maintenance of his wife ; for which he bound him- 
ſelf, his heirs, executors, and adminiſtrators, in a penalty 


to the defendant and the other truſtee. He died inteſtate, 


the defendant adminiſtered to him, and being ſued by the 


Plumer v. 
Merchant. 
3 Burr. 1 380. 
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laintifF in debt on a bond for 200 J. it was adjudged, that as 


the plaintiff's demand and his own were both in the ſame 


degree, and as he might as ſuch have paid to the other truſtee _ 


to the amount of the bond, that therefore he might retain 


as adminiſtrator, although no demand had been made againſt 


him either by the wife or her other truſtee. 


And it was, ſecondly, further held as ſettled, That the 
defendant might either plead a-retainer, or give it in evi- 
dence on plene adminiſtravit pleaded. ts 5 


So where the defendant's huſband covenanted with her 
father as truſlee for her, on her marriage, to leave her his 
perſonal eſtate and 200/. per ann. the marriage was had, 
and the teſtator (the huſband) died without iſſue, having 


S. C. | 
Bond v. Green. 
Brownl. 75. 


Loane v. Caſey, 
Exr. 5 


2 Bl, rer. 


made his will, whereby he ſubjected his real and perſonal 


aſſets to the payment of his debts, and gave the remainder 


to his wife, whom he made executrix; but his real and per- 


ſonal aſſets together were not equal to the value of the 200 /. 
per ann. annuity from the time of the teſtator's death. She 
adminiſtered to her huſband : it was reſolved, that ſhe had a 
right to retain ſg@much of the huſband's effects as would an- 
ſwer the coverAnt. And 2dly, That ſhe might give this re- 
tainer in evidence on the general iſſue. And Chief Juſtice 
De Grey there quoted a caſe as decided, that where a widow 
executrix had paid off a mortgage on her jointure, which 
the huſband had covenanted to be free from incumbrances, 


that ſhe might retain to the amount of the ſum paid off, out 


of his other effects. 


2. „But this privilege of retainer is only allowed to a 


e rightful executor or adminiſtrator.” 


For an executor de ſon tort cannot retain : for would he 
have advantage of his own wrong. rs 


| Therefore if the defendant pleads a retainer, he ought to 
ſhew that teſtator had made him executor ; and it is not enough 
to fay, that teſtator made his will, and that he, ſuſcepto ſuper 
fe onere teflamepti, paid divers debts, and retained for a debt 
of his own. If he pleads ſo, the plaintiff may either demur 
Tt | : ſpecially 


Coulter's caſe. 
5 Co. zo. 

3 T. Rep. 58. 
Atkinſon v. 
Rawſon. 


Mich. 27 G. 2. 
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Vaughan Ve 
Brown. 
2 Stra. 1106. 


Simpſon v. 


Tre ſler, in Kent. 


1661, per 
Weſton. | 


Picardv. Brown. 


6 T. Rep. 550. 


Vide Lord 
Kenyon's opi- 
nion laſt caſe, 
and caſ. ibid. 


| Curtis v. 
Vernon. 
- 3T. Rev. 587. 


0 


Read's caſe. 
5 Co. 33. 


Anon. 
Salk. 313. 


was no diſcharge to him. 


| DEBT. ST 
ſpecially for that cauſe, or reply that he was executor de fon 
tort. | | 1 | Z Ky 
Though when the plaintiff ſo replies, that he was executor 


de fon tort, the defendant may plead purs darrein continuance, 


that he had ſince obtained letters of adminiſtration ; for ſuch ad- 
miniſtration will legitimate all intermediate acts, and juſtify 
a retainer, : | | | 


But where adminiſtration has been granted to a creditor, 
and afterwards repealed at the ſuit of the next of kin, the 
creditor may retain againſt the rightful adminiſtrator ; for 
where adminiſtration is granted to a zvrong perſon, it is only 
voidable ; but if granted in a wrong diocgſe, it is vaid. 


If the defendant, who is ſued as adminiſtrator, pleads a 
retainer for a debt due to himſelf, he need not plead that it is 
for a juſt and true debt, neither is he bound to make profert 
of his letters of adminiſtration, | | 


But if the defendant is ſued as executor it ſhould ſeem 


that he ſhould ſet out that he was rightful executor by making 


profert of the probate of the will; for he might be executor 
de ſon tort, and ſo not entitled to retain. ; | 


3- „ If a perſon obtains goods of a perſon deceaſed, and 
t thereby becomes executor de ſen tort, he muſt deliver over 
& the goods to the rightful adminiſtrator before action brought, 
“or he ſhall be chargeable.” | 


Therefore where in caſe on promiſes by the teſtator, the 
defendant pleaded that he was never executor but of his own 
wrong, and that he had delivered over all the goods of the 
teſtator which came to his hands, to the plaintiff the exe- 
cutor, but did not ſay hre action brought; on demurrer the 
plea was adjudged to be bad, for a delivery of the goods by 
the executor de fon fort, after action brought againſt him, 


4. And as to what ſhall conſtitute a man executor de /on 
tort, theſe points are ſettled ; FT ol, 


1. If a man dies inteſtate, and a ſtranger takes his goods, 
and uſes them, or ſells them, this ſhall make him executor 
de fon tort. 2. But when an executor is made, and he proves 
the will and adminiſters, if a ſtranger takes the goods of the 
teſtator, and claiming them as his own, uſes them, or diſ- 
poſes of them, this ſhall not make him an executor de ſor - 
zort ; but if ſuch ſtranger, where there is a rightful executor, 
takes the goods, and claiming to be executor, pays money or 
legacies, or receives debts, there he ſhall be charged as executor 
de fon tort. Or, 3dly, If an executor is appointed and Aa 
ſtranger takes the goods, and meddles with them before the 
executor proves the will, he ſhall be charged as executor de 
fon tort. | | 


5 2. What 


_—_ --- B 
2. What ſhall conſtitute an executor de ſon fort is matter Padget v. 


of law, after the jury have found what acts were done by 
the perſon charged as ſuch: and if a perſon employs another 
to ſell the effects of the inteſtate, and receives the money 
which money he has in his hands when the action is brought 


againſt him for a debt due by the inteſtate, he is chargeable 


as executor de ſon ort. As in this caſe, where one Shore a 
publican, a few days before his death, ſent to Porter (the 
defendant) who was his brewer, defiring him to ſend ſome 


one to take care of his cellar, & c. Porter ſent Payne his 
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Porter & alt. 

2 T. Rep. 97- 
2 
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ſervant, who ſold beer betore the inteſtate's death and after 


it; he alſo by the inteſtate's direction ſold ſome hogs, the 


produce of which, and of the beer ſold, he paid over to 


Porter; it was adjudged, That this was ſufficient to charge 


Porter as execntor de ſon tort : and in the preſent caſe both 


parties having paid money into court, that was held to be 


decifiye to fix them. | 7 
But a perſon who poſſeſſes himfelf of the goods of the de- 


ceaſed under the authority and as agent of the rightful ex- 
ecutor, cannot be charged as executor de ſor: tort. | 


So jf a perſon ſets up in himſelf a colourable title to the 


poſſeſſion of the goods of the deceaſed, he ſhall not be charged 
as executor de /on tort, As where goods had been ſold on 
account of a ſhip to one Peat the deceaſed, which not having 


been paid for at the time of his death, and the defendant 


: having poſſeſſed himſelf of the ſhip, on which he claimed 
a lien, the action was brought againſt him for the price of 
the goods ſold in order to charge him as executor de ſon tort. 


Hall v. Elliott. 
8 N. P. C. f 
8 


Femyngs v. 
arrat. 


ſpin. N. P. Caſ. 
335» 


It being proved that the defendant was the ſhip's huſband, 


and that he had taken poſſeſſion of the ſhip by virtue of a 
bong fide aſſignment made to him by Peat before his death, 
_ (though it was objected, that ſuch aſſignment was void, as 


not having been regiſtered under Lord Hawhkeſbury's act) 


Lord Kenyon held, that he had made out a ſufficiently legal 

title to exempt him from being charged as executor de ſon tort, 
2. Of the Plea of Plene Adminiſtravit. 

Under this iſſue it is material to conſider, 1ſt, The order 


in which debts are to be paid by Executors. 2dly, The 
manner of pleading the payment of ſuch Debts, 


1, Of the Order in which Debts are to be paid. 


1. An executor is bound to pay according to the rank of 2 Bl. Com. 


the debts ; that is, after funeral expences, firſt, debts of record, 
or by ſpecialty due to the king. 2. Debts by particular fla- 
rutes having precedence to others; as forfeitures for not 
burying in woolien; for poor's rates; for letters due to the 
Poit-otfice, and ſome others. 3. Debts of record; as judg- 
ments docketed according to the ſtatute 4 & 5 V. & A. 


c. 20. 


* 


if 
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e. 20. ſtatutes and recognizances. 5. Debts due by ſpecialty, 


as rent upon bonds or covenants. And 5th, Simple contract 


debts, as on notes unſealed and verbal promiſes, | 


Godfrey v. 
Newton. 
Caſe K. B. 7. 
Willett v. 
Earle. 

1 Vern. 490. 


2 Bl. Com. 517. 


9 


Morrice v. Bank 
of England. 

1 P. Wms. 401. 
in not. 

Per Lawrence, 


juſtice. 
6 T. Rep. 388. 


Hickey v. 
Hayter. 
6 . Rep. 384. 


Davis v. Monk- 
houſe. 
Fitzgih. 76, 
7 Mod. 175. 
S; P 
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Sawyer v. 


Mercer. 
1 s 15 Re p. 696. 


þ 


But though rent is reſerved by parol, and the leaſe deter- 
mined, yet it ſhall rank as a debt by ſpecialty, and a bond 
outſtanding cannot be pleaded in bar to it, for the contrack 
ſtill remains in the realty. Ra 


2. If the executor or adminiſtrator pays debts of an in- 
ferior before thoſe of a ſuperior degree, he muſt anſwer thoſe 
laſt out of his own eſtate. But in order to charge him on 
that ground, it muſt appear that he had notice of ſuch debts of 
bigher degree being then ſulſiſting. And that is only from the 


creditor of ſuch debt bringing an action againit him for it, 


for that only is legal notice. 


And a bill filed, or a decree in the Court of Chancery, ſhall 
be deemed of equal validity to attach a priority of demand, 
or operate as a notice as an action at law. 


The ſtat. 4 & 5 V. & M. c. 20. enacts, © That no judg- 
6 ment not docketed ſhall have any preference againſt heirs, 
& executors, or adminiſtrators, in their adminiſtration of the 
cc eſtates of the teſtator or inteſtate.” This ſtatute puts judg- 
ments not docketed on the fame footing with ſimple con- 
tracts. Under the plea of plene adminiſiravit the admini- 


ſtrator may give in evidence payment of all debts not of an 


infcrior degree: if therefore {imple contract debts had been 
aid by the adminiſtrator before a bond debt without notice 


of the latter, ſuch payment muſt have been ſpecially pleaded 


(Sawyer v. Mercer, pag. prox.), becauſe bonds are till on the 
ſame footing they were before the act of parliament z but 
the ſtatute having put judgments not docketed on a footing 
with ſimple contract debts, payment of bond debts is good 
evidence under plene admini/{ravit to this action of debt on 2 


Judgment. 


Therefore where to debt on a judgment recovered againſt 
inteſtate, and plene adminiſtravit pleaded, and the defendant. 
gave in evidence payment of bond debts to more than the 
effects, it was held to be a good anſwer to the defendant's 
action, his judgment not having been docketed. 


3- © And notice is ſo neceſſary to charge the executor or 


„ adminiſtrator,“ That if an action is brought by a cre- 


diter on ſimpie contract, and a judgment recovered, the executor 
may plead that judgment in bar to debt on a bond ; for other- 
wiſe an executor or adminiſtrator might be ruined, by the 
obligee keeping the bond without giving notice of it. 


But where to debt on a bond againſt an executor or ad- 


miniſtrator, he pleads a judgment confeſſed to an action on 


a ſimple contract debt, he muſt further plead, . That it was 


without notice of the plaintiff's demands“ tor in ſuch caſe only 
| | 8 1s 


is he excuſed, and otherwiſe he might defeat all the ſpecialty 


_ creditors. 


4. In debts of the ſame degree, priority of action does 
not create a priority of right to payment; for an executor 
or adminiſtrator may confeſs a judgment to a later brought 
action in prejudice to a former. | © 


c And where two actions are brought in the ſame term, 
« the defendant, after pleading plene adminiſtrauvit except a 


Blundwell v. | 
Loverdell. | 
1 Sid. 21. : 


« certain ſum, to the firſt brought action, may to the ſecond _ 


« plead plene adminiſtravit except the ſame ſum, and as to 
« that, that he had confeſſed it to another action.“ « 


Therefore where to debt on a bond againſt an admini- 
ſtrator he pleaded plene adminiſtravit except aſſets confeſſed 
to another action on a bond of the teſtator's of the ſame 
term, and then depending, and nil afſets ultra. The plaintiff 
demurred for cauſe, that there was no judgment fhewn, and 
that it was not priority of a&ion but of judgment that attached 
the aſſets in the hands of the executor, and that therefore 
an action depending and confeſhon of aſſets without judg- 
ment was a bad plea; but the plea was held to be good, for 
that bringing the firſt action had given a priority as to the 
time of pleading, and an executor or adminiſtrator ſhould 
not be twice charged, which he would be if this plea was 
diſallowed ; for having aſſets to a certain amount, he was 
obliged to admit theſe in his plea to the firſt brought action. 


If a man has an interlocutory judgment againſt an exe- 
ecutor and dies, and his adminiſtrator ſues out a /cire facias 
on it, the executor cannot plead a judgment obtained againſt 


Waters v. | 
Ogden. 
Dougl. 436. 


him in bar; for the judgment is abſolute, and the defendant 


can only move 10 arreſt it. a 1 5 


4 And in this caſe the piea ſhould ſhew that no payment 
« was made after the action commenced by the plaintiff,” 


For if the defendant in ſuch caſe pleads ſo, and fic plene 
adminiſtravit, or this laſt only, the plea fhould conclude, 
“ That he has no goods or chattels of the teſtator, nor had 
at thy day of ſuing out the writ, nor ever ſince :” for without 
ſuch addition, as the plea refers to the time of its being 
| pleaded, he might have paid debts between the time of the 
writ being ſued out and the plea pleaded, which by law he 


ſhould not have done. | 
5. As to the Order of the Debts in particular, 8 


In ſtrictneſs, no funeral expences are allowable againſt a 
creditor, except the coffin, ringing the bell, parſon, clerk, 


Hewlet v. 
Framingham. 
3 Lev. 28. 
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Shelley's caſe.; 
Salk. 296. 


and bearer's fees, but not for pall or ornaments. The uſual 


ſum allowed is five pounds. 


If the teſtator acknowledges a fatute or recognizance, with 
condition to. pay a lefler ſum at a future day; it will. be a 
PEE Eg | | bar 


* 


Bull, N. P. 141. 


253 


Lemure v. 
Fooke: 
3 Lev. 16. 


Brooke. 

Cro. Eliz. 315. 
Snelling's caſe. 
& Co. $2 b. 
Cro. Ehz. 409. 
S. C. Fs 


Parker v. 
; Salk. 311. 4 


Ibid. 


Peaſe V. 


Naylor & ux. 


5 Ep Rep. 80. 


Ibid. 

Aſton v. 
Sherman. 
Salk. 298. 


Williams v. 
Fowler. 
1 Stra. 407. 


Philips v. 
Echazd. 
Cro. Jac. 35. 
9 254 ] 
Newton v. 


| Richards. 
3 Salk. 296. 


_ fraudulent, that ſhould come out from the other ſide. 


on a judgment againſt the teſtator, it is bad; for the plea ſhould 
ſhew . bow he had adminiſtered.” For againſt a * 


* 


= 


bar to debts of inferior degree, though the day of payment be 
not yet come, becauſe it is a preſent duty, and is on record, 
on which execution may be taken out without further ſuit. 


So though a bond has ſome time to run before it is due, yet 
it is a good bar to debt of inferior degree. | 8 


And by the cuſtom of London, ſimple contract debts dus 


from one citizen to another, in cafe of inteſtacy, ſhall be 


paid in equal degree with thoſe due by ſpecialty. 


2. In what Manner Payments under Adminiſtration 
| are to be pleaded. 


1. An executor or adminiſtrator ſhould plead truly and 
honeſtly, and though there is a judgment for a penalty, he 
ought to plead the judgment, and ſhew how much ts really 
due. | = | 
he pleads ſeveral judgments, and atiy one be ill 
pleaded or found fraudulent, the plaintiff ſhall have judg- 
ment. As if on ſuch judgments pleaded, the plaintiff was 
to reply per fraudem, and prove that the debtor was willing 10 


rate leſs than was recovered, this would be ſufficient to prove 


the judgment fraudulent, unleſs the executor or admini- 
ſtrator could ſhew that he had not aſſets even to pay that 


ſum. 


But where in aſſumꝑſit againſt an adminiſtratrix, ſhe 
pleaded judgments recovered and nil aſſets ultra, and plain- 
tiff replied per fraudem generally, and proved that the real 
debts for which the judgments had been recovered were lefs 
than the ſums for which the judgments had been confeſſed, 
it was adjudged, that this ſhould not of itſelf be concluſive 
evidence of fraud ; but the defendant ſhall be allowed to 


give in evidence, that the judgments were. confeſſed by 


miſtake for ſums beyond the true amount, and that the 
plaintiff was appriſed of that circumſtance before he brought 
his action, and alſo, that the ſums really due exceeded the 
aſſets. = | . Sp at os | 

3. If an executor or adminiſtrator pleads ſix judgments, 
et nil aſſets ultra, it is a confeſſion of aſſets to above five, and 
the nil ultra is not material or traverſable, being but form. 


And in ſuch caſe the defendant may plead the judgments 
generally, without ſhewing the conſideration 4. "them for if 


* So the defendant may plead a ſtatute entered into his 
teſtator and then unpaid, without ſaying that it was for 3 
But if an executor pleads plene adminiftravit to a ſcire faciat 


TT 
he ſhould ſhew how adminiſtered ; but this ſhould be ſhewn 
lor cauſe of ſpecial demurrer, 8 e 


5 And note, That it has been held that an executor is 
bound to take notice of a judgment obtained againſt his 
teſtator. 1 1 "I 


* 


KR: 4. If 5 executor pleads non eft Factum to debt on 2a bond, 


it is an admiſſion of aſſets. 


80 where an adminiſtrator on an action brought againſt 


him, ſubmitted to an arbitration, and bound himſelf. as ad- 


miniſtrator to abide by the award, and to pay what ſhould 


be awarded, it was reſolved, That to debt on the arbitration- 


bond, he could mot plead plene adminiſtravit, for ſubmitting to 
the arbitration was an admiſſion of aſſets. | Rs 


| x | | 8 2 
This caſe is not to be taken in ſuch general terms, viz. 
that the bare ſubmiſſion to an arbitration is an admiſſion of 


aſſets, as it muſt go further, and the executor or admini- 


ſtrator bind themſelves 70 abide the award, and 10 pay what 
| ofhall be awarded. . | 8 4 


5. If an executor confeſſes or ſuffers judgment to go by 
default, he admits aſſets in his hands, and is eſtopped to 
ſay the contrary. And if another action is pending againſt 
him at the ſame time, during which the former judgment 
was obtained, and he neglects to plead that judgment, and 

nil aſſets ultra, it is a confeſſion of aſſets in the ſecond action 
alſo, „ N „ 
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Littleton v. - 
Hubbins. 


Cro, Eliz. 793. 


Ramſden v. 
Jackſon. 
1 Atk. 292. 


Barry v. Ruſh. 
1 T. Rep. 691. 


Pearſon v. 
Henry. 
5 T. Rep. 6. 


Rock v. 
Leighton. 
Salk. 3 0. 


And this is ſuch an eſtoppel as to the jury, on a writ of 


inquiry, that if there are not goods of teſtator's to anſwer 
the ſecond judgment, the ſheriff ſhould return a devaſ- 
tavit. Te | Do RD 
In general, executors are no further chargeable than 
they have aſſets, unleſs they make themſelves ſo by their 


own act, as pleading a falſe plea; i. e. ſuch a plea as will be 


* 


1 Roll, Ab. 937. 
Buller N. P. 144. 


a perpetual bar to the plaintiff, and which of their own _ 


knowledge they know to be falſe, as ne ungques executor, or 
_ a releaſe : but if an executor pleads a former judgment had 
againſt him by another perſon, and il aſſets ultra, and the 


plaintiff reply per. fraudem, and it be ſo found, yet ſhall the 


judgment only be de bonis teflatoris. | 


However, this is ſo generally laid down, yet in this caſe, 
where in afſumpſit againſt an executor, he pleaded non aſ- 
ſumpſit and plene ange ee it was inſiſted that if the 
Plaintiff could prove afſets unadminiſtered to any amount, 
dhat he muſt have judgment for the whole. Lord Mansfield 
faid, the law had been underſtood to be ſo, and many caſes 
decided to that effect; but that he. thought it abſurd and 
vroug that the plaintiff ſhould recover of the executor more 


3 than 


Harriſon v. 

Beec les. 
Guildh. Trin. 
1796, cited 
per Lord 
Kenyon. 

3 T. Rep. 688, 
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than the affets in his hands: and the judgment was given 
accordingly. | b 3 
Erving v. Peters. So if an executor has a good defence, and neglects to 
3 T. Rep. 685. avail himſelf of it by pleading it, and has therefore judg- 
5 ment againſt him, this ſhall amount to an admiſſion of aſſets, 
and ſhall be concluſive evidence againſt him in a debt on a 
judgment ſuggeſting a devaflavit. | : 


Bird v. Culmer. But a cognovit actionem is no admiſſion of aſſets, _ 


Hob. 178. | EY gn 
- 5% 6. What he may give in evidence under plene admini- 
frravit, Vide ante 251. Hickey v. Hayter, 


3. Of the Plea of Ne unques Executor. 


« Under this plea it comes in queſtion, not merely whe- 
& ther the perſon is actually executor, but whether admi- 
& niſtration has been properly committed to him or not?“ 


Burſton v. 1. Where there are bona notabilia in ſeveral dioceſes of 
* 1 the ſame province, there muſt be a prerogative adminiſtra- 
— tion. If there are bona netabilia in different dioceſes of the 
different provinces of York and Canterbury, there muſt be 
a prerogative adminiſtration in both; but if in one dioceſe 

of each province, each biſhop may grant adminiſtration. 


Byron v. Byron, And bonds or ſpecialties are bona notabilia where the ſecurities 
Oro. Eliz. 472. are at the time of the death. But debts by ſimple contract follow 
the perſon of the debtor, and are goods in that dioceſe where 

the debtor is at the time of the creditor's death, 


Rex v. Loggen 2. If a dioceſan biſhop grants a probate of a will where 
73 there are bona notabilia in other dioceſes, it is void. But if 
* the deceaſed had bona notabilia only in one dioceſe, and a 
prerogative probate is taken out, it is not void, but voidable 
only. And in ſuch caſe the dioceſan cannot grant a probate 

till the prerogative adminiſtration is repealed. | 


. And where it appears that there are bona notabilia in any 
riffith. . . | 
Sayer Rep. 83. One dioceſe, the Court will not fuppoſe that there are bono 
| notabilia in any other dioceſe, but will rather intend for the 
fake of ſupporting the letters of adminiſtration, that the in 
+ teſtate did not leave bona notabilia in any other dioceſe. | 


Ry 3- If adminiſtration is granted to one durante minore 
Salk, 29. N ætate of an adminiſtrator, it ſhall ſubſiſt till the adminiſtrator 
attains the age of twenty- one years, for an adminiſtrator 
is as a truſtee, and no one is capable of acting as a truſtee 

for another till he attains his full age. But if adminiſtra- 

tion is granted to one durante minore ætate of an executor, 

| this ſhall ceaſe when the executor attains the age of ſeven- 
 Pigot's cafe. een years, for the executor is appointed by the party him- 
POWs 5 6 ] ſelf, and may by the ſpiritual law be executor at the age of 

(FS ſeventeen. VVV oe” * 


— 


9 


— I DEBT, . | 206 
hut in ſuch caſe of an adminiſtration durante minore atate Prince's cafe. 
of an executrix, if the is under ſeventeen years of age, 5 C0. 29. by 
and ſhe marries a man of full age, the firſt adminiſtration 

ſhall ceaſe, for the huſband may adminiſter as executor. 


2 8 All theſe caſes therefore of adminiſtration granted irre. i 
gularly, the defendant may take advantage 8 


As to the plea itſelf, it is to be obſerved, 


1. That if an executor pleads plene adminiſtrauit, and Arnold ve 

| thereupon iſſue is joined, he has admitted himſelf to be Arnold. 
executor, and therefore cannot ſhew that he only ated as = " 27 
agent for the executor; for then he ſhould have pleaded Buller NP. 143. 
ne ungues exectttor. But if he gives in evidence a retainer, e 
the plaintiff cannot object :hat he 2vas execytor de ſon tort, and 

ſo could nat retain, without ſhewing the will, and who were 

rightful executors. As e I OY „ 


2. Upon the plea of ne unques executor, may be given in Jane Noel v. 
evidence that the ſeal of the ordinary was forged, or admini- : _ * 
tration repealed, or that there were bona notabilia ; but evi- 1 sid.; oh 8. &. 
dence that another perſon is executor, or that igſtator was non | 
compos, or that the will was forged, cannot be given in evi- 
dence : for that would be to falfify the ſeal and proceedings 
of the ordinary in a matter of which he has cognizance, and 
wherein he is judge : but in the former caſes the ſeal of the 
ordinary is admitted and avoided. e 1 


a 


3+ If an action is brought againſt a perſon as executor, Harding yz 
and he pleads that he is not executor, but adminiſtrator, it muſt Salkill. _ 
be pleaded in abatement, and not in bar; for a recovery * 296. 
againſt one as executor is a good bar to another action for 
the ſame cauſe againſt him as adminiſtrator, OATS PROF $e en 


And where the defendant does fo plead that he is ad- pooler v. Cooks: 
 miniflrator, in abatement, he need not traverſe that he euer Salk. 297. 
intermeddled as executor, which he might have done, and ſo ep ene 
have been executor de ſon tort: for it ſhall not be intended 

that he. did ſo, as all acts are intended to be rightful till the 

_ contrary appears, For if in fact the defendant was exe- 

cutor de. on tort, the plaintiff might reply it; and beſides, 

the defendant need only traverſe that which the plaintiff 


has alleged in his declaration, 


But if the defendant/is ſued as adminiſtrator of F. S. 8. o. 

and pleads that he is executor, then the defendant mu ke 

on and traverſe, * 4b/q. hoc that J. S. died inteftate ; and the 

reaſon is, that unleſs there was a dying inteſtate, no ac- 3 
tion can be brought againſt one as adminiſtrator; and to ſay [ 257 3 
that he was exechtor, is by implication only an anſwer to 
E ooo TR 3 PROS 

8 5 


s: 


rr. 
3. Or II EVIDENCE. | 


1. or THE EVIDENCE ON THE PART OF THY 
PLAINTIFF, 5 ; 


& If there is in the declaration any averment which does 
« not go to the giſt of the action, nor is neceſſary to the 
c ſupport of jt, (as on a collateral matter,) ſuch averment 
& need not be proved. | | | 
As where in debt on a policy of infurance, the. plaintiff, 
in his declaration, ſtated an'agreement in the policy, That if 
Poller p.165. any diſpute aroſe, it ſhould be referred to arbitrators choſen 
2 Wilk. 129. 5. C. by either party, and averred that it had not been teferred, but 
without any default in him. At the trial, the plaintiff did 
not prove that he had ever named a referee ; and it was there. 
fore objected, That he had not proved his declaration. But 
on a caſe reſerved, the Court were of opinion, that it was a 
5 collateral matter, and no part of the contract; and ſo being 
not neceſſary to have been ſet out, need not be proved. 


Bill v. Hollifier. 
y Paſc. 19 G. 2. 
K. B 


1. In the caſe of Bonds, 


Buller N. p. 254, © As the validity of a deed depends on the delivery at 
4 « well as the execution of it, are neceſſary to be 
6 proved,” | 8 15 


Chamberlain -_ As where in debt on a bond, the defendant pleaded non 
v. Staunton, WW factum, and the jury found ſpecially, that the defendant 
x Leon. 149. had ſigned and ſealed the bond, and caſt it on a table, and 
that the plaintiff took it without any other delivery, or any thing 
amounting to a delivery, the Court held clearly that this could 

not be deemed a ſufficient delivery in law; and the defend- 
ant had judgment, 1 | 
'Parkerv.Gibſon, But where on a like iſſue the proof was, that the obligor 
Dyer 192. after it had been written and ſealed by his direction, deli · 
vered it to the obligee, ſaying, “ This will ferve ;” this 

proof was held to be ſuſſicient of the delivery. 


Abbot v. Plumb, It is therefore a general rule, & That the ſub/cribing wit- 
Doug. 205- neſs to a bond ſhould, in an action on it, be always produced ts 

prove the execution of it,” unleſs ſome reaſon is ſhewn why he 
cannot be procured; neither will the confeſſion of the 
obligor himſelf to a third perſon be ſufficient : but if the 
[ 258 ] ' ſubſcribing witneſs denies the deed, other witneſſes may be 


called to prove the execution. by 


Though the rule now laid down be a general lone, yet 
there ate certain exceptions to it. SORES 


45 


- Br. - 
| As, eſt, « Where there is a joint bond, but it does not ap- 


238 


« pear that there has been any atteſtation of the execution 


« by one of them.“ | FE 

Therefore where in debt on a joint and ſeveral. bond, 
and brought againſt one obligor only, the two ſubſcribing 
witneſſes could prove the execution of the bond only by the 
other, it was ruled by Lord Kenyon, That where there 
could be no direct proof of the execution of the bond by the 
ſubſcribing witneſſes, collateral evidence was admiſſible; he 


Ley v. Ballard. 
Guildh. Hil, 
1790, MSS, 


therefore admitted a witneſs to prove, That the defendant _ 
had ſaid that he had ſigned and ſealed the bond, and was 


afraid that he ſhould be obliged to pay it: and the plaintiff 


had a verdict, 5 8 

So where two perſons were partners in a tranſaction, 
and one of them only (but in the preſence of the other, and 
by his authority) executed the deed in the name of both, it 
was adjudged to be a good execution to charge both, though 
he put the ſeal on but once, and fo delivered it. | 


r 
Ball v. 
Dunſterville. 

4 T. Rep. 3139 


2dly, © Where the ſubſcribing witneſs cannot be had, or 
« is incapacitated, collateral evidence is good and admiſ- 


- 4 Bible,” 


As where the ſubſcribing witneſs was of the name of 
Steele, who not being produced, the plaintiff proved, that 
a perſon of that name had gone out to India, in a ſhip of 
which the defendant was purſer, but that inquiries had been 
made after him, and he could not be found. The plain- 
tiff proved further, that he had applied to the defendant 


coghlan v. 
Willamſon. 
Dougl. 89. 


<=... 


to ſe#tle the bond, and that he then offered 80 J. and to 


ſettle the reſt with intereſt at the end of the year. Under 
theſe circumſtances it was held to be ſuſhcient evidence to 
ſupport the plaintiff's action, to prove the defendant's hand- 
2 and alſo the Hand- writing of the ſubſcribing witneſs 
A „ | _ 


Zaly. Where a fictitious name had, been put as a ſub- 
ſcribing witneſs to a bond, Lord Lag held proof of the 
party's hand-writing to be ſuſſicien | 
4thly, In an action of trover againſt the defendant by the 
aſſignee of a bankrupt, to recover goods which he had re- 
_ ceived under a bill of ſale made by the bankrupt, and which 
bill of ſale was relied upon as the act of bankruptcy, the 
defendant had produced the deed before the commiſſioners, 
and in his examination before the commiſſioners admitted 
the execution of the deed. At the trial of the cauſe, the 
plaintiff did not call the ſubſcribing witneſs, but produced 


Faſſett v. Brown; 
Peake N, P. Caſ. 
23. 


Bowles v. 
Langworthy. 
5 T. Rep. 366. 


the defendant's examination before the commiſſioners as ſuf- 


ficient proof of the execution of the deed. For the defend- 
ant, Abbet v. Plumb, ſupra, was cited, and inſiſted, that the 
calling of the ſubſcribing * could not be diſpenſed 

e 8 3 _ with, 
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| with. But it was reſolved, that the caſe cited differed from 
the preſent, inaſmuch as in that caſe the deed was produced 
againſt a party to it ; whereas here it was produced by the 
party himſelf, and from his own cuſtody, and therefore 
ſuperſeded the neceſſity of calling the ſubſcribing witneſs, as 
coming within the principle of Rex v. Middlezoy, 2 T. Rep. 
41. & poſtea 773. | „F 5 

= Henley v. 5thly, Where the witneſs who atteſts a bond is dead, it is 

| n . ; not ſufficient to prove his hand, it muſt alſo be proved that 

De is dead. This caſe, though in equity, is there ſaid to be 

| the ſame at law. | NOT, OE, 8 


| ones. Maſon, So where the ſubſcribing witneſs had become infamous, by 

; 2>ua- 833. a conviction for forgery ; on producing the record of the 
| conviction, his hand was allowed to be proved by other 

witneſſes as if he was dead. | 


« In this laſt caſe the witneſs was incapacitated from 
« being a witneſs, by act of law, in which caſe collateral 
| & evidence was admitted; and the caſe is the ſame in 
D 259 ] © matters of neceſſity, or where the witneſs is under 
8 “ any legal incapacity, either by his own means or other- 
CC wile.” 4 5 „5 | ; ESE 


; Godfrey v. As where the perſon who was witneſs to the bond was af- 

{ mem. terward adminiſtrator de bonis non to the obligee, and brought 

| Sta. 3+ this action on it, and (being the plaintiff) was incapable of 

| | | being an evidence; proof of his hand-writing was held to be 
| good evidence, and letters from the obligor admitted in evi- 

dence, which made mention of the bond.“ 5 | 


| Lockhart v. So where there were three obligors in a bond, and one 
1 only was ſued, the other was admitted as an evidence to 
35. prove the execution of the bond by the defendant. 


| . c But where a witneſs is intereſted as well at the time of 
| „ the atteſtation, as of the trial, he is inadmiſſible as a 
ec witneſs, neither is proof of his hand-writing admiſ- 


8 0 oc i ble.“ | | 
Swire v. Bel! For where the bond was conditioned to indemnify the pa- . 
* al. | . iſh of Z/Nack againſt the charges of a baſtard child, and 8 


T. Re p. . 5 . 
s P. 37 vas witneſſed by a perſon who, at the time when the bond 


Was executed, and at the time of the trial, was a pariſn 
officer: the Court held the above doctrine. But this being 
on a motion for a new trial, wherein the plaintiff (who was 
alſo a pariſh officer), to whom the bond had been made, 

had had a verdict ; and the hand-writing of the defendant 
having been proved, the Court refuſed a new trial. | 


But the witneſs muſt prove the execution of the bond by 
* the defendant himſelf.” “ 9 5 


22 For 


-_— 
For it is not ſufficient to prove that one 4vho called himſelf Memot v. Bates. + 


J. S. (the obligor in the bond) executed it, if the witnels 
did not know him. : e 5 

: 3. Old deeds are held in law to prove themſelves: how- 
ever in this caſe which was debt on a bond of thirty-two 
years ſtanding, and the plaintiff inſiſted on reading it with- 


— 


25 


Hil. 4 G. 2. 
Buller N. P. 171. 


Forbes v. Wale. ; 
2 Bl. Rep. $32» 


out proof of its execution, Lord Mansfield held, That there - 


ſhould, be ſome proof of its authenticity, as by payment of 


"intereſt, or by producing the atteſting witneſs, if living; 


and in this caſe, he being proved to be living, and not being 
produced, the plaintiff was nonſuited. TS 


2. In the caſe of Leaſes. 


If the defendant inſiſts that the leaſe declared on is not 
the plaintiff's, the plaintiff may ſhew that it was made by 

one who had authority from him to make it (as his attorney), 
and the authority need not be produced. 7 | 


But where a man gives power to an attorney fo to. act for 
him, the attorney cannot do it in his own name, nor as his own 
act, but in the name and as the act of his principal: and if 
made otherwiſe, it is void. EY BS 5 


3. In the caſe of Amercements. 


In debt for an amercement, the declaration ſet out the 
affeerment as made by George Wallate, Samuel Buckland, and 


Per Holt, at 


 Maidftone. 


1 Ann. 
BullerN.P.17r. 


Coombes's caſe. 
9 Co. 75. 2 Ref. 
Frontin v. Small. 
1 Stra. 705. 


Grey v. 
Wheatley. 
Sitt. Mich. 1777. 


Joſeph Prior : the court- books were produced, when it ap- MS8. 


peared that the affeerment had been made by George Wallace, 


Samuel Buckland, and Joſeph Fgſter Prior: it was objected 


for the defendant that this was a variance; but it was over- 


ruled. The declaration further ſtated, that the defendant 
was ſummoned to ſerve on the jury for the court leet and 
court baron; and the ſummons produced in evidence was 


for the court leet only: Lord Mansfield ſaid, This was a 


matter of ſtrict law, being for a penalty; that the plaintiff 


[ 260 ] 


was therefore bound to prove the averment as laid, and the 


ſummons did not prove it; therefore the plaintiff was 
nonjuited.- .. e 6 


S8o where in debt for an amercement in a court baron, the 
cuſtom was alleged to hold a court twice in the year, 
where all the copyhold tenants ought to attend, and in caſe 
of non-attendance they ſhould be amerced : the plaintiff's 
witneſſes proved the cuſtom to be, To attend perſonally at 
one court, and ſend their eſſoign- penny to the other. This 
Was ruled by Juſticef Gould to be a fatal variance. ; 


WS. 4 In 


Turner v. 

Weaver. 
Hereford Sum. 

Aſſ. 1766. M58. 


i : 


4. In the caſe of Executors and Adminiſtrators.' 


Welburne v. I. If the defendant pleads plene adminiſtravit, the plaintiff 
Perch n cannot upon this iſſue give in evidence a copy of the inventory 
e tes delivered by the defendant to the ſpiritual court, unleſs it was 
Bull. N. P. 140. ſigned by him, though it was ſigned by the appraiſers: but he 

may give in evidence, hat the defendant had aſſets: or if he 
gives an inventory in evidence, he may ſbeꝛu that the good: 
were undervalued, = Ie e 


Smith v. Davies. So if the inventory produced, and containing the account: 
Mic. 10 Geo. 2. of the debts due to the teſtator's eſtate, does not diſtinguiſh 
| buf . Bull. between the ſßerate and deſperate debts, it will be ſufficient to 
N. P. 140. charge the executor with the 20e as aſſets, and put him to 
Ayliff v. Ayliff. prove if any of them were deſperate: As if the article was, 
— 0.2. e [tem for debts due and owing, which I admit myſelf to be 
Bull. N. P. 142. Chargeable with when recovered,”  _ 
Shelly's caſe. . all the ſperate debts are aſſets in his hands; for it is 
Salk. 296. ſaying that he may have them for demanding, unleſs the - 

demand and refuſal be proved, 25 EG I +. 


Taylor and Hol- 2. Where the plaintiff has taken a judgment of - aſſets, 
8 quando acciderint, againſt an executor who had pleaded plene. 
4769 adminiftravit, he ſhall not, in a ſubſequent action againſt the 
Pull. N P. 169. executor ſuggeſting a devaſtavit, be allowed to go into evi- 
Mara v. Quin. dence of afſets having been in the defendant's hands before that 
. judgment : for by ſo taking his judgment, he had admitted 
that the defendant had fully adminiſtered to that time. = 


Saunderſon v. 3- If the defendant pleads plene admiuiſirauit to an action 
N of debt, it admits the debt; for it is for a ſum certain: but 
[ 26 i ] it is otherwiſe in aſſumpft, which is for a ſum uncertain and 
| in the form of damages; for there the plaintiff mult prove 
his debt. 1s 85 

$. C. 4- If to an action of debt on a bond, and plene admini- 
firavit pleaded, the defendant offers proof of payment of 
another bond, he muſt prove that it was ſealed and delivered 
(that is, was a complete deed entitled to priority); but if the 

action was on a ſimple contract, payment of other debts is only 

neceſſary to be proved, becauſe if there was no bond, it is a 
good adminiſtration in that action; for the ſimple-contraQt 
demands are in the ſame degree. . 


5. By no artificial reference of the filing of the bill to 

te the firſt day of term, ſhall the executor or adminiſtrator 

« be injured.“ „„ e 

Man v. Adams. For if to plene adminiſtrauit the plaintiff replies aſſets at 
d. 43. the time of his exhibiting his bill. (viz. on the firſt day of 
| term) if it appears in evidence, that the bill was not filed 
for ſome days after, the defendant ſhall have the advantage 

of ſhewing the true time of filing the bill, and he ſhall _ 


—_ 


be bound by the reference of it to the firſt day of term; but 
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he ſhall be allowed all payments made before the real filing 


af the bil, „ 

But, if to plene adminiftravit the plaintiff replies aſſets at 
the time of ſuing out his original, viz. on ſuch a day, and the 
defendant rejoins, that he had no aſſets then, on which iſſue 
is joined, the plaintiff, need not give in evidencaga copy of the 

original to prove the time of its being taken o becauſe the 

_ defendant, admits it by his rejoinder. | 
6. If an 2 compounds with the creditors, and after, 
at the ſuit of any of them, pleads plene admini/iravit, proof 
of the compoſition, would be concluſive of aflets, nor would 
the Court ſuffer him to give evidence of no aſſete. 
7. In debt on a bond and plen? adminiſtravit pleaded, the 
plaintiff proved payment of intereſt by the defendant executor 
from the teftators death, for four years, to the time of bringing 
the action: this was held to be good and admiſſible evidence 
for the plaintiff, but not concluſive. — 


8. Where an executor pleads a judgment and ultra fene 


= 


 adminiftravit, and there is a replication of per fraudem, the : 


party who has obtained that judgment is an inadmiſſible 
witneſs to prove it to have been given for a good and bong 
Fae conſideration. e 758 


oy THE EVIDENCE ON THE PART OF THE 
LE meme oops 
1. In debt on a bond, the defendant pleaded that the 
money was lent from the 24th of Auguft to 24th May, for a 
premium of 150 guineas; on evidence, it appeared to be for 
nine months. It was objected, That there was a variance 


2. 


for the months ſhould be lunar months, and ſo that the con- 


tract would not reach to the 24th of May : but it was ad- 
judged, «That the time ſhould be governed by common 


underſtanding, which was calendar months; and ſo that 


there was no variance.“ 


2. In debt for rent, and nil debet pleaded, the defendant 
may give the flatute of limitations in evidence; for the ſtatute 
is in the preſent tenſe, and ſo makes it no debt at the time 
of pleading ; but it is otherwiſe in qſumpſ it. 
So, on the ſame iſſue, the defendant may give entry and 
erpulſion in evidence, is 8 
3. Upon plene adminiſtravit pleaded and in riens inter 
mains, if it be proved that the defendant had effects of the 
teſtator's i 
bet valus of bis own money, and need not plead it. 


84 30 


his hands, he may give in evidence that be paid 


Bull. N. P. 144. 


Pafch. 4 Ann. 
Salk. MSS. 
Bull. N P. 244» 


Cleverley v. 
Brett. 

Winton Sum. 
Aſſ. 1772. 
MSS. coram 
Juſt. Aſnhurſt. 


Campion v. 
Bentley. | 
ſpin, Caf. N.. 
343» | 


Titus v. Lady 
Preſton. 
2 Stra. 652. 


[ 262 J 


Anon. | 
Salk. 273. 


x Sid. 151 


Co. Litt. 283. 
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1 Mod. 174. 


peer. 


So he may, on WE iſſue, give in evidence,” That U was. 
but executor durante minore atate ; that he paid debts and lega- 


2% 


cies ; and that he had delivered over the ręſidue of the teflator's 


gare and effect to the infarit when he canie of age; for his 
power then ceaſes, and the new executor then becomes liable 
to actions: but he will be anſwerable for ſo much as he has 
waſted ; and the new executor has his remedy againſt him, 
It is ſaid in this caſe, that he is not liable at other men's 


| ſuits; but in 6 Co. Packman's caſe, and Latch. 60, it is ſaid 


Packman's caſe, 
6 Co. 186. 


wot Wild, Juſt. 
ſch. 29 Car. 2. 
i x P. 178. 


Ld. Lonſdale 
v. Church, 
3. Rep. 388. 


L 263 J 


Counteſs of 
Plymouth v. 


Throgmorton. 


1 Saik. 65+ 


Cutter v. 
Powell. 
6 T. Rep. 320. 


Aylett v. Lowe. 
3 Bl. Rep. 1221+ 


Mauillon 


v. Cox. 


H. Black. Rep. 
249 


he is: of which laſt opinion Juſt. Buller ſeems to be. 


The deciſion in Packman's caſe is, That if an adminiſtra- 
tion be to one, which is afterwards repealed, and admini- 
ſtration granted to anather, that all diſpoſitions and payments 
made by the firſt adminiſtrator, while his adminiſtration re- 
mains unrepealed, ſhall be good; but if he waſtes the goods, 
that any creditor may my him i in debt. 


4. OF THE VERDICT AND JUDGMENT. 


. The jury, beſides finding the debt, ought to give da- 
mages for the detention, which is uſually one ſhilling, 
though under particular circumſtances it may be more; 
as where the principal and intereſt due on a bond exceed 
the penalty: in ſuch caſe the jury ought to give the reſidue 
in damages, as well as in Lebt on a angls bill, Vid. 5 
2 Term Rep. 389. | 


* And this is now ſettled, that the j jury may ſo find, 4 5 
contrary to the caſe of White v. Sealy, Dougl. 40. in which 
it is decided, That in debt on a bond, no more is recover- | 
able than the penalty. | 


2. „ Where this action is founded on a bontract for a 
te ſpecific ſum, and that grounded on the agreement itſelf, 
* the plaintiff can recover only that als ſum, and there 
& can be no apportionment.” 


As where the plaintiff declared in debt, on an agreement : 
to pay him 100 J. per ann. for his trouble in collecting rents, 
and brought his action for 75 J. for three quarters ſalary, 
and had a verdict for it in C. P. judgment was reverſed: fot 
it was an entire contract for a year's ſervice, and there could 
be no apportionment for a leſs time. 


3. The law was formerly, That in all 8 of debt the 
plaintiff muſt recover the ſpecific ſum he went for in his de- 


| clar-tion; but the law has been altered i in ee to 2 880 
contracts. 


And it is now ſettled, that in an action of Jas on a Gn : 
ple contract, the plaintiff may prove and recover a leſs ſum 
than he demanded by the writ, Ante, 206 | 


=_ 80 
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„ So though the debt is by ſpecialty, if it depends on $atk-659. 

« ſomething extrinſic (as rent, ex gr.), there the plaintiff Per Holt, Ch. J." . 

& may have a verdict for what is really due, though more 

«© js demanded.” Rds oh or pr | 

4. © But as a ſum certain is always claimed, the verdict co. Lit. 227. a. 

« muſt go to the whole of it; that is, if the jury find part 

« to be due, they muſt find nil debet to the reſt.” _ 7 


For where, in debt, on a charter-party, wherein the de- Hooper v. 
fendant covenanted to pay fifty guineas per month, and 8 
laintiff declared for 500 J. due on balance on that account, . 
the defendant pleaded payment for all the time the ſhip was 
f in his ſervice, and iſſue being joined thereon, the jury found 
that 373 J. remained unpaid ; but ſaid nothing to the reſt of 
the 500 Il. This was in C. P. and judgment was reverſed ; 
for the jury had not anſwered to the whole demand, and ſo 
the defendant might be called upon again. | | 
5. If an executor pleads plene adminiſtravit, and iſſue is Co. Litt. 227. a. 
joined thereon, and the jury find that the defendant had | | 
goods in his hands, but do not find the value, the verdict is 
void for uncertainty. mes. 9 85 
If the jury find aſſets in Ireland, it ſhall charge the exe- Richardſon v. 
ceutor; for ſuch are aſſets every where, and the jury may G. 
inquire of them, | e e 2 $6 


Dowdall's caſe. 
„ ' 6 Co. 46. 
2» as TO THE JUDGMENT. [ 264 ] 
Courts of law formerly conſidered the penalty of the bond 
as the debt, and gave judgment accordingly. This drove 
the defendants into Chancery, where the decree gave only 
what was really due for principal, intereſt, and coſts. For 
remedy of this it was enacted by ſtat. 4 & 5 Ann. c. 16. 
« That in all actions brought upon bonds, in which is a 
* condition or defeaſance to be void on payment of a leſſer 
« ſum at a day certain, if the defendant ſhall bring into 
« court all the principal, intereſt, and coſts of ſuch, the 
. money fo brought in ſhall be deemed a full diſcharge, and 
e the Court ſhall give judgment accordingly.” 3 


nder this ſtatute it has been held, 


1. That where the bond is to pay a ſum of money by in- Bridges v. 
Aalments, upon failure of payment of any, and action brought Willamſon, 
on the bond, the defendant may, under the ſtatute, bring the 0 
arrears, Qc. of the laſt inſtalment into court. „ 


But where the bond is in that form, and default made in Darby v. 
the payment of any of the inſtalments, the plaintiff may gn e 
bis judgment for the whole ſum, but not take out execution till « 225 97 
the inflalments become due. EE, | 125 
So where the bond was for a ſum of money payable at Masfen v. 
che end of three years, but the intereſt by half-yearly inſtal- Taucher. 
e E EO De 77 ments: 2 Bl. Rep. 706. 
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DEBT, 
ments: on default of payment of. one half year's intereſt, the 


Court allowed the plaintiff to ſign judgment for the whole 


ſum, though not then due, but with ſtay ＋ cpben on 


payment of the intereſt then due. 


Cowlett Ys 
Hanforth. 
2 Bl. Rep. 958. 


Bonafous v. 
Rybot. 
3 Burr. 1370. 
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e But in theſe caſes the bond muſt be ap for the pay 
« ment of money by inſtalments.“ | 


For where it was ſo reſerved, but there was a further con. 
dition, “ That if any of the :nſtelavencs was unpaid, that 
then the bond mould ſtand in full force for the principal and 
the intereſt then due.” Default being made, the Court re- 
fuſed to ſtay proceedings on payment of what was due for 
the inſtalments, but e judgment for the whole PPT 


then unpaid. 


So where a bond was for paymiont of a fur of money at. 
2 = day certain, and the parties agreed that it ſhould be paid 


by inſtalments, and the agreement contained a defeaſance, 


which was to be abſolute F the payments were regularly and 
punctually made, if not, to be void: default being made in 
payment of one inſtalment, the Court held the defeaſance 
void, and that the plaintiff might have judgment on the firl 


N bend for what was due. 


Martin v. Moor. 
2 Stra. 922. 


Mitchell v. 
Gibbons. 
H. Bl. Rep. 76. 


Frith v. Leroux. 
2 . Rep. 57 · 


Edſar v. Smart. 
Sir Th. Ons | 
26. 


2. The bail in any action are 3 liable to the deby 
ſworn to and coſts, not to the ſum recovered by eros i 
more. Dougl. 316. 


This is the caſe in the King's Bench, but in the Common 
Pleas the bail are liable to the whole extent of the penalty; 3 
that 1 is, to double the ſum ſworn to. 


So in the King's Bench, the bail in error are not liable be. 


yond the original judgment and coſts; that is, not to intere 


from the time of ſuch judgment to its affirmance in the Ex- 
chequer-chamber ; but they are liable to the intereſt ſub- 
ee to the affirmance of the judgment. 


3. If there is a judgment againſt two, and one of them 
dies, the plaintiff may have execution 9 the — 


CHAPTER: III. 


The Action of Covenant, 


deed between the parties. 


This agreement muſt non be by 4d; but the action 
lies equally whether it be by indenture or deed-pall. 


So if the agreement is by indenture, it is ſufficient to 
maintain the action againſt the covenantor that He has ſealed 
it and delivered it to the covenantee, . * che covenantee 


himſelf never ſealed it. 
Covenants are either in deed or in 1 5 


Covenants in deed are ſuch as are expreſsly mentioned and 
recited in the agreement between the parties. 


Covenants in law are ſuch as the law raiſes or implies, 
though not expreſſed ; as if the leſſor demiſes to the leſſee 


nn on the lefſor's part, that the . leſſee hall ; enjoy 
| during the term. 


object: as real or perſonal ; that i is, annexed to the land, or 
merely to the perſon. | 


ference to the Contract or Agreement. 2. With reference 
to the Perſon. 3. The Pleadings. 4. Evidence. 5. The 
Vein and Feen. | 0 


1. OF COVENANT WITH REFERENCE TO THE 
| CONTRACT. | 


Under this I ſhall conſider, 1ſt, The Creation of Cove- 
nants. 2dly, The Conſtruction of e 3dly, Cove- 


nants ſecured by Bend. 2. What ſhall be a Breach of 


Covenant, | 8 


1ſt, or THE CREATION OF COVENANTS. 


1. There is no need of the word covenant, nor of any 
particular form of words to conſtitute a covenant in deed; 
tor any thing under the hand and ſeal of the Partie im- 

„ ͤ 3 porting 


In treating of this action, I ſhall conſider i u 1. Wich re- 


ovENANP | is an action brought for (EE recovery of 
damages, for breach of any agreement entered into by, 


F. N. B. 34% 


Foſter &Wilſon, 5 
v. Mapes. 
Cro. Elz. 212. 


1 Co. 80. 


by: deed for a certain time, the laws always implies a cove- 


Covenants again may. be confidernd with ta to the 


[C 2671 
1 Roll. Abr. 518. 
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1 Roll. Abr. 519. 
1 Vent. 10. 


Brett v. 
Cumberland. 


Cro. Jac. 399- 
Poph. 136. 


Walker's caſe. 
Roll. Abr. $519. 


Holder v. 


Tay lor. 
1 Roll. Abr. 518. 


Nokes's caſe, 

4 Co. 80. 

Carth. 98. 
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Andrew's caſe. 
Cro. EIIE. 214. 


| COVENANT. 


porting an — ſhall n this 1 as amounting 
to a covenant. 


As in the caſe of a leaſe of lands, in which are the words 
& yielding and paying” ſo much rent: this is a covenant, 
and this aCtion lies for the non-payment ; for it is an agree- 
ment for the payment of rent; which amounts | to a cove. 
nant. 


So where in a leaſe of mills were theſe wards, cc = 
the leſſce ſhall repair the mills ;” theſe words were held to 
make a covenant, for it was the clear agreement of the par. 


ties; and being by indenture, it is the words of both. 


So in indentures of apprenticeſhip, where there are no 


formal words, but only an agreement that the maſter ſhall do 


this, and the apprentice that; yet i it is a covenant on both 


ſides. 


But where the word covenant is wanting, the words 
&« muſt import an agreement, or the action will not lie.“ 


As if the leſſee for years covenants to repair, Sc. provided 
always, and it is agreed, © That leſſor ſhall find timber :” 
this makes a covenant on the part of the leſſor, and is a 
qualification of the covenant of the leſſee. But if the words 
had been only “ That the leſſee would repair, provided al- 


« jt is agreed,” ) this would/create no covenant on the part 
of the leſſor, but would be a condition precedent the per- 
formance of the leſſee's covenant to repair. 


ways that the leſſor would timber,” (without the words 


2. “ Covenants in law differ in this reſpect from covenants 
« in deed, that the thing to be performed in the elſe of 
« covenants in deed is founded on the worde which expreſs 


« what is to be done (as yielding and paying, imply cove- 
« nants to pay rent); but covenants in law do not follow 


« the words, but are the implications of law raiſed from the 
< expreſs covenants, and required to be performed as neceſ - 


< ſary to the enjoyment of the expreſs covenant.” 


As in the caſe of leaſes for yeats by the words 40 conceſſ 
« H dimiſi: theſe words import a covenant in law on the 


part of the leſſor that he has a goed title, and therefore if the 


leſſee is evicted, he may maintain an action of covenant :_ 


for by reaſon of the defect of the leſſor's title, he could not 
enjoy the demiſe which had been made to him. |. 


So upon the words conceſſit & ad firmam tradidit, covenant 


lies againſt the leſſor if he enters: aliter if a ſtranger enters, 
unleſs there is an expreſs warranty. 


3. A recital of an agreement iii the bexinning of a deed 


« ſhall create a covenant upon which £ this action will lic.” 


: 1 


* 


agreed that the plaintiff ſhould have the third part dug, & c. 


Cr. 
i As where on the demiſe of a coal · mine, it was recited, 
« That before the ſealing of the indenture it had been 


On an action of covenant being brought on this, it was ob- 


jected, That there was no covenant that the plaintiff was 
to have the third part. But, per Hales, were it but a re- 


cCital, that before the indenture they were agreed, it is a 


covenant; ſo to ſay, whereas it was agreed to pay 20 J.“ 
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Barfoot v. 
Picard. 
3 Keb. 465. 


for now the indenture confirms the former agreement by 


ſuch declaration, and makes it a covenant. 


'$o where the defendant by deed-poll reciting, That he 
was poſſeſſed of certain lands for years by good and lawful 


_ conveyance, aſſigned the ſame with divers covenants and 


agreements, and gave bond for performance, it was re- 
ſolved, That the recital was to be held as within the con- 
dition of the bond, and that if he had not the intereſt in 


Severn v. Clark. 
1 Leon. 122. 


the lands as reeited by good and lawful conveyance, that the 


bond was forfeited. 


lp Where a covenant refers to a preceding inſtrument 
cc upon which it is founded, that inſtrument ſhall determine 


4 the covenant; that is, the covenant ſhall extend as far as 


« the inſtrument, and no farther.” 


As where the defendant married Rebecca Morſe, widow, 


| who had iſſue by a former huſband, John, Samuel, Daniel, 


and Nathaniel; to all of whom, except Nathamel, their father 


had left by will 5e. The defendant, before the marriage 


took place, reciting the ſaid will as it 2vas, covenanted to pay 


the legacies deviſed by it, viz. 50 l. to John, Samuel, Daniel, and 


George v. 
Butcher. 
2 Vent. 140. 


Nathaniel. On covenant brought, the defendant pleaded - 


performance, viz. 50/. to John, Samuel, and Daniel; and the 


- plaintiff demurred for cauſe that he had not paid 5014. to 
Nathamel, according to his covenant ; but it was adjudged, 


hat as the covenant was to pay the ſeveral legacies bequeathed 


by the 4will, that that ſhould rule the extent of the covenant; 


And as no legacy was in the will given to Nathaniel, he ſhould 


recover nothing, 


5. © But where a covenant is founded on a conveyance of 


an eſtate: if the eſtate intended, to be conveyed is void, 


{ 


« the covenant is void alſo.” 


As where the conveyance was “ a grant of ſo much of a 
term as Thould be unexpired at the death of 4.,” and cove- 
nant for quiet enjoyment and bond. This conveyance being 
void, on account of the uncertainty of the time of its com- 


mencement and end Co. Lift. 45. b. J, the covenants were 


adjudged to be void, as they depended on the eſtate. 


0 26g 


Capenhurſt v. 
Capenhurſt. 
Sir T. Raym. 27. 


„But it is otherwiſe where the covenant is independent 


< of the eſtate, as to pay money, &c,” = 
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Northcote v - As where the plaintiff declared, that the defendant by his 
LY bile. deed did grant, bargain, and ſell to the plaintiff and his heirs, 
99 provided that if the grantor paid ſo much money, that it 
Ha -thould be lawful for him to re-enter, and that he covenanted 
to pay the money, and breach aſſigned the non payment of the 
money; nothing in fact paffed by this deed for want of in. 
rolment, and it was therefore argued on the authority of the 
laſt caſe, that the action would not lie; but it was held by 
Chief Juſtice Holt, That in the laſt caſe the covenant re. 
ferred to the eſtate, and was to wait on it, and that there. 
fore if no eſtate was granted or paſſed, the covenant failed; 
but that in this cafe the covenant was ſeparate and independ. 
ent, and it was not material whether any eſlate paſſed or 
not ; and the plaintiff had judgment. OE 


— 
2. or THE CONSTRUCTION OF COVENANTS. 

- 1ſt, Of Covenants in general. a2dly, Of ſpecial ones 
nigal in Conveyances. EO nn EI 5 


1. Of Covenants in general. 


per Lord Manf-/ I. « The diſtinction between the conſtruction of cove- 
field, in _ ce nants implied by operation of law, and expreſs covenants, 
dien e Salmon. 46 5 That expreſs covenants are taken more ſtrictly: and a 


Burr. 1637. f he . | 
3 37* « man may. without confederation enter into an expreſs cove- 
cc nant by hand and ſeal, to the performance of which he is 
| « at all events bound.” „ DT | 
- Shubrick v. As in this caſe, where a maſter of a ſhip, by charter- 
Salmon, party, covenanted to be at Carolina by a certain time, though 


. Te appeared that it was impoſſible that he could be there at the 

time, from ſtorms and other cauſes; yet it was held that 

L 270 ) he was bound to go at all events, and to be liable on the 
covenant, = . . 


4 For where the covenant is expreſs, there muſt be an 
“ abſolute performance, nor ſhall it be diſcharged by any 
& collateral matter whatever.“ 8 


Monk v. Cooper. As where in covenant for a year's rent from Michaelmas 
2 Stra. 76. 1725 to 1726, the defendant ſhewed upon oyer of the 
leaſe, that he as leſſee by covenant was bound to repair in 
all caſes except fire, and then pleaded, that before Michael 
mas 1725 the premiſes had been burned down, and not re- 
built by the plaintiff during the whole year, /o that he had 
no enjoyment for the whole time claimed. But on demurrer, 
the plaintiff had judgment; for the covenant to pay rent 
was abſolute, and if the defendant had any injury, he ſhould 
| boos his remedy, bfit could not ſet it off againſt the demand 
for rent. | . „ 


— 


But note theſe exceptions: 


1. If 


1. 17 2 man covenants to do a ing which then is lawful, Falk; MY 


and a Hatute comes which declares it unlawful, or hinders — 
from doing it, the covenant is annulled by the ſtatute. 


2. If a man covenants not to do a thing which it was then 
lawful for him to do, and a flatute comes which compels him to 


ds it, the ſtatute repeals the covenant. 


3. But if a man covenants not to do a thing which then 


1 unlawful, and an act comes and makes it lawful; yet. 


ſhall the covenant remain unrepealed. 
2. “ Covenants are to be conſtrued ſo as to wk effect 


b and correſpond with the intention of the parties at the 
4 time of making them; therefore a performance according 4 
| © to the letter, and not according to the «hs of the cove- 


c nant, is not a legal performance.“ 


As where the condition of a bond was, that the defendant T-at's cafe. 
ſhould before a certain day deliver to the plaintiff a bond, 2 _ 2 
wherein the plaintiff was bound to the defendant. If before 5 
that day the defendant /ues the plaintiff on the bond, and re- 1 Sid. 48.5. 


covers, though at the day he delivers it up, yet it 18 no per- 


formance, for it could not be the intention of the Ow 
that it ſhould be put in ſuit. 


te. But if the covenant is once well performed, though by 
tc 2 ſubſequent act it becomes of no fed, yet it it is a ane, 
10 performance.” | 


As if a man be bound that his FS who i is then an infant) Leigh and 
ſhall before fuch a day levy a fine, or (being infra annos nu- Hanmer's caſe. 


biles) ſhall marry B.'s daughter before ſuch a day, and before C2711. 


ſuch time the ſon levies the fine or marries the daughter, 


and the fine is afterward reverſed for error, or the ſon when be 


comes of age diſagrees to the marriage, yet is the covenant well 
and ſufficiently performed, | 


3. « But where there is any doubt as to the conſtruftion 


"of a covenant, it is a rule, „at it is to be taken in that 


« ſenſe which is maſt flrong againſt the N and beneficial 


“ to the other party.” 


Therefore where the defendant covenanted with the Hooker v. 


plaintiff, that if he would marry his daughter, that he would Swain. 
1 Lev. 102. 


pay him 20 J. per ann. without ſaying for how long, it 1 Sid. 1 wy 
was held that it ſhould be for the Jie of the platutiff (the 


grantee) and not for one year only. For ſuch conſtruc- 
tion was moſt beneficial to the TIRE and 3 the 
grantor. 


© Thereſore covenants being 3 50 the benefit of 


© covenantees, by no act ſhall the covenantor be allowed to 


— : defeat the ors of his own covenant.” | 
5 8 7: a 
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oritith v. As where the defendant covenanted, © That the plaintiff 
Goodhand, ſhould have all the grains made in the defendant's brew. 
— RaYM- * houſe for ſeven years,” and the breach aſſigned was, that the 
Sir Tho. Jones. defendant had put hops into the grains, by which they were 
391 - ſpoiled, and the cattle would not eat them. The action 
wuas held well to lie; for the intention of the parties was, 
that the plaintiff ſhould have the benefit of the grains, which 
by this means were uſeleſs. | „ 


So if I covenant to leave all the timber which is growing 
on the land when I take it, and at the end of the term 
cut it down, but leave it there, it is a breach of the cove. - 
nant, | | Ws | 


4. No covenant ſhall be conſtrued to a greater extent 

than the words import.“ es ty EEE 
1. In point of time. | 

Lord Arlington I. In covenant, the plaintiff declared, on an indenture, 

v. Merrick. in which it was recited, «© That whereas Lord Arlington 

— gag had appointed T. Jenkins to be his deputy poſtmaſter for 

HERA bis fix months next enſuing, and the ſaid T. Fenkins covenanted, 

that during the time he ſhould continue poſtmaſter, he 

would execute the office, and well and truly pay over ſuch 

monies as he ſhould receive, &c. &c. The defendant 

pleaded performance, and the plaintiff replied, That the 

ſaid Fenkins had continued deputy poſtmaſter for tæuo year: 

| after, and ſuch a day in that time received ſo much, and 

[ 272 had not paid it over. Per Cur. No action of covenant will 

lie; the indenture limits the time to ſix months, during 

which the covenant continues, which being expired, the 

continuance muſt be on a new agreement, not on the firſt 

indenture; and the time mentioned, “ during which he 

ſhould continue,” &c. refers only to the fix months. 


2. Nor to take in more perſons, or different from thoſe 
mentioned in the covenant, e | 


Woodroffy, As where tenant in tail, reverſion to the queen in fee, let 
Greenwood. for twenty one years, and covenanted that the leſſee ſhould 
Cro. Eliz. 517. | | 8 
enjoy “ againſt all perſons except the queen, her heirs or 
ſucceſſors, being kings or queens of Augland;“ the queen 
granted by patent her reverſion to Wentworth ; tenant in tall 
died without iſſue, and Wentworth entered; upon which 
the plaintiff (the leſſee) brought an action of covenant, and 
it was held well to lie, for this covenant did not extend to the 
patentee of the queen. „ 


1 


3. Nor to vary e duty to be performed.“ 


city of London For where the city of London covenanted © To find eight 


_ 6g ge men to grind every day in Brideauell dock, and that if they 


failed in any part, that the defendants ſhould retain ſo much 
fer man out of the rent“ (the city being leſſors of the _ 


a. AM 


_ 9 


4 = ww — os 4 — rr 


8 SS oo. 


tent of covenants in law. 


_ burned down, and there was a covenant to repair in all caſes 


ing arrears of rent under his covenant, 
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The acfendan's pulled down the corn-mill and erected 20 


horſe-mill, and then wanted to deduct ſo much as was the 


allowance for the eight men ; but it was adjudged, That it 


could not be done, for by the change of the ſubject the cove- 


nant was diſcharged. _ 


So where, on a diſſolution of partnerſhip between the Stephens v. 
plaintiff and the defendant, who were wharfingers, there Geufisg6. 
was a covenant, © That the plaintiff ſhould have a moiety 1 


ol the goods, and that each ſhould bear an equal ſhare of the 
expence of weighing and dividing; but that the plaintiff 


ſhould ſolely bear the-charges and expence of conveying his 
moiety of the goods to a warehouſe he had taken.” The 
breach aſſigned was, “ That the defendant had net delivered 
the moiety of the goods;“ and on demurrer the defendant 


had judgment; for there was no part of the covenant 0 de- 

liver, and therefore no action lay on it: though it had been 
_ otherwiſe if the defendant had ob/trufted the plaintiff in re- 
moving the goods. SY | 


4. „The operation of a covenant muſt therefore be 
« confined to that only which is in being at the time of the 
«x e_—_—_—_ | 


As where in a leaſe made by the biſhop, was that cove- Davenant v. 
nant uſual in biſhops leaſes “ to pay all taxes;“ this ſhall Biſhop of 
* not be conſtrued to extend to any taxes but /uch as were in 3 


being and uſe before ; that is, ſynodals, procurations, tenths, 1 Vent. 223. 


and ſubſidies, and not to any charges or taxes after impoſed, * [ 273 
or of another nature. 8 1 e | 


5. Expreſs covenants ſhall qualify the generality and ex- Nokess cafe. 
| SEP it 4 Co. 8, 
4 Ref. 


6. Where the covenant is for any thing which is either 


contrary to law, or ſuch as is contrary to good policy to 
ſupport, this action cannot be maintained, 


Of this deſcription are covenants in reſtraint of marriage, Lowe v. Peers; 
or in reſtraint of trade. Vid. chap, 2. | 4 Burr. 222g, 


2dly, OF PARTICULAR COVENANTS USED IN CONVEYANCES, | 
| Theſe are, 1ſt, To pay rent. 2dly, For quiet enjoyment. 


Zaly, To fave harmleſs from all perſons claiming title, 
athly, Not to aſſign. 5thly, For repairs. 6thly, For fur- 
ther afſurance. 7thly, To pay taxes. 8thly, Not to plough 


meadows, gthly, To ſurrender or determine the term. 


1. Of the Covenant to pay Rent. 


Where the leſſee covenants generally to pay rent, though he Baliour v. 


has had no enjoyment of the premiſes, as where they were Welton. 
I T. Rep. 310. 


except that of fire, yet ſhall the tenant be liable for all grow- 


. Of 
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Tiſdale v. Sir 
William Eſſex. 
Hob. 35. 

Cro. Eliz. 213. 


F. N. B. 342. 


Arg. Dyer. 328. 
Hob. 35. 


Dudley v. 
Folliott. 
3 T. Rep. 584. 


N 


COVENANT. 


2. Of the Covenant for quiet Enjoyment. 


1. Where there is a covenant for quiet enjoyment, thig 


ſpall not extend to a torticus ejectment cr eviction by a firanger, 


becauſe that for this wrong the leſlge may have his remedy: 
by action againſt the ſtranger himſelf ; but if the leſſee be 
ejected by the leflor himſelf, there the leſſee may have 
covenant. : 5 | 


But if the ſtranger claims by elder title than the leſſors, the 
leſſee may have covenant againſt the leſſor; for he then 
can have no redreſs againſt the ſtranger, whole title is good 


2. [t is ſaid, that if the leſſor undertakes expreſsly that 
the leſſee ſhall enjoy during the term, “ quietly, peaceably, 
and without interruption,” this will extend as a covenant 
againſt all tortious ejetments whatever, 5 


* But this ſeems not to be law ; for in this caſe where on 
the ſale of lands in America, the defendant covenanted that 
he had a good title, and “ that the grantee ſhould enjoy | 
without the let, interruption, &c. of the defendant, and 
his heirs, and of and from all and every other perſon or perſons 
whomfoever.” The lands in queſtion were ſeized as for- 


feited, by the States of America, and on covenant being 


Arg. Hob. 35. 


brought on the eviction, the court declined going into 
the queſtion reſpecting the legality of the ſeizure, America 
being then declared independent, but ſeemed to be of opi- 
nion, that a covenant, even extenſive as the words in this 
caſe, ſhould not extend to a tortious eviction by any per- 
ſon. i | | BOG: 


However, though the general covenant to ſave harmleſs, 
or for quiet enjoyment, does not extend to the tortious 


acts of a ſtranger, yet the leſſor may covenant againſt % 


Perry v. 
Edwards. 
1 Stra. 400. 


act of a particular perſon or perſons; in which caſe covenant 
will lie, incaſe of a tortious ejectment by them, 


Therefore where the plaintiff declared, that the defend- 


ant had fold a quantity of goods to her teſtator, which had 


been arreſted at Archangel by one Bell, and that the defend- 


ant covenanted to fave him harmleſs from any coſts or charges 


Whichcott & 
alt. v. Nine. 
1 Browal. 81. 


relating to ſuch ſeizure, and then averred that Bell having 
arreſted thoſe goods, that the teſtator was put to an expence 
of 1500/7. reſpecting ſuch arreſt, which the defendant ne- 
glected to pay; it was reſolved, That though BelPs act 
miglit have been tortious, yet that the defendant having ex- 
preſsly covenanted to ſave the teſtator harmleſs agaiult it, 


that he ſhould be liable. 


3. The breach of this covenant muſt be by ſome af 
« inconſiſtent with the covenant,” 
For where the covenant was for quiet enjoyment, without 


let, trouble, or interruption z and the breach aſſigned pg 
8 1 | at 


= _ EOVENANT. 
that the leſſee having underlet, the leffor had forbid the tenant to 
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pay his rent: it was held to be no breach; for there was no 


act cauſing a breach. 5 
"So where a tenant for life made a leaſe for twenty-one 
years by indenture, and covenanted, “ That he had not 


. Gervis v. Peade. 
Cro. Eliz. 615. 


done any act to prejudice the ſaid leaſe, but that the leſſee 


ſhould enjoy it againſt all perſons.“ The tenant for life 
died, and his leſſor entered: on which the leſſee brought co- 
venant againſt the executor of the tenant for life; and it 
was adjudged, that it lay not; for the laſt words, that the 
leſſee ſhall enjoy it againſt all perſons, refers to the firſt words, 
for any. aft done by bim, and ſo the covenant was not 
broken. 5 3 = | 

But an act of a ſervant who enters by command of his 
maſter, ſhall be a ſufficient breach within this covenant. 

4. But where the covenant is for quiet enjoyment againſt 
the lawful let, ſuit, entry, or eviction of the covenantor himſelf, 
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4 


Seaman v. 
Browning. 2 
1 Leon. 157. 


Loyd v. 
Tomkyns, 
Paſc. 27 Geo. 3. 


his heirs and affigns, a diſturbance by him, dene under a B. R 


claim of right, is a breach of covenant : as here where it was 
by locking up two pews in a church, which had been parcel 
of the demiſe on which the covenant was made: and the 
grantor ſhall not be admitted to ſay that the act was fortious, 


T. Rep. 671. 


and ſo not within the covenant ; neither in this caſe need 
the declaration expreſs the diſturbance to be under a claim 


of right, it clearly appearing to be fo. 


5. This covenant for quiet enjoyment is uſuelly from 


any acts of the leſſor, or any claiming under him. 


Thoſe who claim under him are thoſe 20e come in privity © : 


„ title, as heir, executor, aſſignee.“ 
But there are others to whom this covenant extends. 


As in this caſe, where feme covert ſeiſed in fee, ſhe and 
her huſband levied a fine to the uſe of the huſband for life, 
with power to make leaſes with the uſual reſtrictions, re- 
mainder to truſtees to ſecure the wife's jointure, remainder 
over, with a joint power of revocation during their joint 
lives, and to declare new uſes. They did revoke and de- 
clare new uſes, taking away all the uſes which followed 
the huſband's eſtate for life, and leaſing power, and limiting 
new uſes to the wife for life, and after ſeveral intermediate 


Hurd v. 
Fletcher. 
Dougl. 43. 


temainders, to Lord Tankerville in tail. After this new 


declaration of uſes, the huſband made the leaſe in queſtion 
with the covenant for quiet enjoyment againſt him, and a// 
claiming under him. Lord Tankerville having evicted the 


leſſee, covenant was adjudged to lie againſt the executors 


of the huſband ; for though the eſtate moved from the wife, 
yet the huſband's aſſent being neceſſary to the declaring of the new 


75 Lord Tankerville was a perſon c/aiming under him, and 


lo within the covenant. | 


> nb — 2 2 
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. Cowper v. 


Pollard. 
z Roll. Abr. 433. 


Morgan v. 
Slaughter. 
Sitt. Weſtm. 
E. 1793. MSS. 
2 N. P. Caf. 


; COVENANT. 
3. Of the Covenant to ſave harmleſs. 


te This covenant is fimilar in its nature to that for quiet 


ce enjoyment, and the law as to it is the ſame. 


* Therefore this covenant is not broken by the. tortious act 
of any one not claiming under the leſſor. | = 


For where the leſſee of a term rendering rent, aſſigned 
it to J. S. and J. S. covenanted to ſave the leſſee harmleſs 
of all rents payable to the leffor, and afterwards J. S. let 
part of the land to the firſt leſſee, and his hay was there 
diſtrained for rent-arrear ; this was held to be no breach of 
the covenant ; for the diſtreſs of the hay was unlawful (it 
being before ſtat. V. 3.) and a treſpaſs; and the ſufferance 


of the rent to be in arrear, was no-breach of the covenant 


without actual damage. 


* Of the enn lat ths Leſſee ſhall not alien of 
25 aſſign. 


on this covenant it has been decided, 


1. In an action brought to recover the penalty of 50 J. for 
breach of an agreement; the agreement appeared to be, that 
the defendant agreed to aſſign to the plaintiff the intereſt of 
a leaſe and the good-will of a public-houſe at Greenwich ; 
and part of the agreement was, “ that the leaſe (which be- 
longed to the defendent, but which he had not by him) 


ſhould contain none but fair and uſual covenants;“ and the 


breach aſſigned was, the leaſe contained a covenant “ not 
to alien, aſſign over, or underlet the premiſes, without leave 
of the leſſor for that purpoſe firſt had and obtained ;? which 
was averred not to be fair and uſual, and therefore a breach 
of the agreement. Lord Kenyon was of opinion, that it was 


à fair and uſual covenant, and nonſuited the plaintiff, 


Cruſoe ex dem. 
Blencowe v. 
Buſby. | 
3 Will. 234. 


2. Where the covenant was to that effect, “ That the 
leſſee ſhould not aſlign, transfer, or ſet over the ſaid pre- 
miſes, or any part thereof,” and the leſſee made a leaſe for 


Hart of the time, it was adjudged, that ſuch under-leaſe was 


no aſſigning, ME Dc. and ſo was no breach of the 


Covenant. 


Pultney v. 
Holmes. 
2 Stra. 405. 


Fox v. Swan. 
Style 483. 


3. 80 where the lefſeg made a jake of his whole term, 
but reſerved the rent to himſelf, it was held to be no aſſignment, 
but an an en . leſſee parted with his whole 
term. 


4. So where the covenant was, © That the leflee ſhould 
not aſſign over his term without the leſſor's conſent firſt 
had in writing, and the leſſee deviſed the term without any 
ſuch conſent obtained ;” this was held to be not ſuch an 


i —— as was a a breach of covenant. 


4 | 0 5. 80 


could aſſign for to carry into execution the 
will? the Court were equally divided. 


: "COVENANT. ; 
= So any aſſignment by act of Jaw is not a breach of this 
covenant, as if the leſſee become a bankrupt, an aſſigument 
under his commiſſiom is not a breach of the covenant. 


Though this is ſo laid down in the laſt caſe, the point 
ſeems not completely ſettled; for in this caſe where the 
queſtion was, Whether in caſe of ſuch covenant, an executor 


„„ But where ſuch aſſignment is not neceſſary, the exe- 


„ cutor or adminiſtrator ſhall be {ſtrictly bound by ſuch a 
« covenant,” | ST Cs e 


For where the covenant in a leaſe was, © That the leſſee, 


his executors, adminiſtrators, or aſſigns, ſhould not /e, let, 


or aſſign over the whole premiſes demiſed, or *any part of 


them, without leave in writing firſt had and obtained,” under 
penalty of forfeiting the term, and the lee, admini/tratrix 


did under-let for part of the time; this was held to be a for- 


feiture, and that leave by parole was not ſuſhcient, 


withſtanding the leſſor's entry. | 0 | 
7. If the leſſee is bound not to alien or aſſign without 


ih So where the covenant was not to aſſign the whole 
or any part of the lands demiſed, without the leſſor's conſent, 


purpoſes of the 
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Doe ex dim. 
La. Stanhope 
» Skeggs. 
Tr. 21G. 3. 
B.R. 


Roe ex dim. 
Gregſon v. 
Harriſon. 

Paſc. 28 G. 3. 
2 T. Rep 425. 


129 


Collings v. Silly, 
Style 265. 


and the leſſor entered into part himſelf, and then the leſſce 


aſſigned ; this was held to be a breach of the covenant, not- 


licence, if that licence is obtained, and an aſſignment takes 


: place, the aſſignee is not bound by the covenant, but may alien 
without licence again obtained ever after; for by the licence 
the condition is gone and diſpenſed with. N 


8. So if a forfeiture has incurred by aſſignment, if the 
leſſor accepts rent afterwards, it is a waiver of the for- 


feiture; but in ſuch caſe it muſt appear, that at the time 


he accepted the rent he knew of the forfeiture incurred, as 
otherwiſe he ſhall not be bound, . Wo 


5. Of the Covenant for Repairs, and to deliver up in 


good Plight as the Leſſee received the Premiſes. 


1. If the leſſee covenants to keep an houſe in repair, and 


leave it in as good plight as it was zt the time of making 


| beſt to keep it in 
covered, 


the leaſe; in this caſe the ordinary and natural decay is no 
breach of covenant; but the leflee is bound to do his 
the ſame plight, and ſo ſhould keep it 


And where there is this covenant on the part of the leſ- 


| fee, if he pulls down houſes, or ſuffers them to decay, no action 


will lie againſt him till the end of the term ; for before that 


time He may repair them : but if he cuts down timber or trees, 
covenant lies immediately, for ſuch 
 Jame plight, at the end of 


cannot be replaced mn the 
the term, OD | 


nd 


Dumpor's caſe, 
4 Co. 119. 


2 T. Rep. 430. 


oy 


"Piezh. Abe. 


title Covenauts 
fol. 4. 


F. N. B. 3426 


Under 


„ 
Bullock v. 
Dommit. 

6 T. Rep. 650. 


Douſe v. Earle. 
3 Lev. 264. 

2 Vern. 1126. 
S. Wo 
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Beale v. Taylor. 


1 Leon. 237. 


2Ld. Raym. 420. 


Prettyman 
v. Thoras. 


| Roſewell's caſe. 


5 Co. 19. a. 


Figginbotham?s 
caſc. 5 Co. 19. 


Bennet's caſe. 
Cre. Eliz. 9. 


Pi ler point x v. 
Thumbleby. 
1 Koll. Abr. 


411. 


repair and pay himſelf by way of retainer : 


B. 7s counſel ſhould adviſe ; 


COVENANT: 


Under a covenant racy to repair, Sc. without any 
exception, the leſſee is bound to rebuild the houſe if it has 
been burnt down even without the leſſee's fault. Vide Weigal 

v. Waters, 6 T. Rep. 488. 


2. © A general covenant to repair, and to deliver up in 
& repair, ſhall extend to whatever erections or buildings 
c ſhall be raiſed during the term.” 


For where on a demiſe of three meſſuages for forty-one 
years, the leſſee covenanted © to build three houſes in the 


room of thoſe which were then ſtanding, to maintain the 


houſes ſo to be erected, and to deliver them up in ſufficient 
repair.” The leſſee erected five horſes, and at the end of 
the term let one of' them out of repair: covenant was ad- 
udged to lie; for the covenant to leave in repair ſhould 
extend to all. | 


3. It has been held, that if the leſſor covenants to repair 
during the term; if the leſſor will not do it, the leſſee may 
but Holt, Chief 
Juſtice, doubted of this, unleſs there was a covenant to 
deduct the expence of the repairs from the rent. 


4. If the covenant is, « It is agreed that the leſſee ſhall 


quot. 2 3 "ON keep the houſe demiſed in good repair, the leffor putting it in 


20d repair,” covenant lies againſt the leflor on theſe words, | 
if he does not put it into ) repair. 


6. Of che Covenant for Ls Aſſurance. 


1. If the covenant is, „ That the party ſhall make ſuch 
further aſſurance to the leſſee or purchaſer, as his counſel 
ſhall deviſe,” in this caſe the leffor or purchaſer himſelf” cannot 
deviſe the aſſurance ; for then it would be no plea th fay, g 
— _ non dedit advi 1 ; but the counſel ſhould 

eviſe it. | 


And where the-covenant 10 the ſame 8 laſt caſe, the 
counſel ſhould not give the advice or uctice of the afſurance he 


had deviſed, immediately 2 he ler or bargainor ; but he 


ſhould give it to his client the leſſee or bargainee, who ſhould 
communicate it to the party who was to make it. | 


2. If A. covenanted with B. to make ſuch aſſurance as 
iſt, B. muſt give notice of the . 
ſurance, otherwiſe A. could not know how to make it: 2dly, 

B. ig to give the afſurance to A. for his peruſal, and to take 
advice on it, and A. is to have convenient time to per- 


fect it. 


3. If the covenant he to - Crider an at all times 
at the charge of the covenantee, the covenantor ſhall have 
a reaſonable time to do it after having notice of what iS 


5 mtgpded; 


=. VS. -—'V 


* 


' COVENANT. 


7. Of the Covenant to pay Taxes. 
1. In this caſe, the rent was reſerved in the leaſe to be 
paid, without any deduction or abatement whatſcever ; it was 


nevertheleſs reſolved in this caſe, that as by the land- tax act 
the tenant is enabled to deduCt the 'Jand-tax out of his rent, 
that he has a right in all caſes Jo to flop it out of the rent to his 


landlord, unleſs there is an expreſs agreement that he ſhould not. 


2. Where there is the covenant uſual in leaſes that the 
tenant ſhall pay all taxes, ( the land-tax only excepted, ) under 


this clauſe the landlord is only Sud to allow the land-tax at 
the rate and in proportion to the rent, at the time of the de- 
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Cr anſton V. 
Clark. 
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Hyde v. Hill. 
3 T. Rep. 377» 


miſe, not for any increaſe on account of the improvement 
of the eſtate; in this caſe, on a building leaſe, the land-tax 


at the time of the leaſe made was 3/. 8s., but in conſe- 


quence of houſes being built, an addition was made to the 


land-tax of 5 J. 125.; it was adjudged, That the leſſor was 


only abliged to allow the 34. 87. the aſſeſſment when the 


leaſe was made. 


8. Not to plough Meadow, and to uſe and deliver 
up the Land in an huſband-like Manner. 


In this caſe it was decided, That this covenant ſhall only 
extend to what was really meadow at the time of the demuſe ; 
and if the land is deſcribed in the leaſe under the title of 
meadow, which in fact is en arable, the tenant ſhall not 
be eltopped by the words of the leaſe, to prove it not to have 
been meadow. | | | | 


2. In covenant on a leaſe whereby the defendant cove- 


nanted to uſe the land in an huſband-like manner, and 
to deliver it up in like condition. In ſumming up to the 
jury, Juſtice Buller laid it down, That it was matter of law 


to determine what was uſing the land in an huſband-like 


manner, and gave it as his opinion, that under ſuch a cove- 
_ nant the tenant ct to uſe on the land all the manure made 
there, except that when his time is out, he might carry away 


ſuch corn and ſtraw as he had not uſed there, and was not 


_ obliged to bring back the manure ariſing from it. 


« An action will lie againſt a tenant for not uſing the 
. land in an huſband-like, though there is no covenant to 
that effect.“ Co Jo „„ | 


For where declaration in this action ſtated, that the de- 


fendant became tenant to the plaintiff of a certain farm, c. 


and in configeration thereef undertook and faithfully promiſed 
not to carry away the dung, &'c., but would cultivate the 


land in an huſband-like manner, c.; after a verdict for the 
Plaintiff, it was moved in arreſt of judgment, that there was 
no conſideration for the promiſes ; the Court held, that the 
bare relation of landlord and tenant was a ſufficient conſider» 
ation to enable the plaintiff to maintain the action. | 
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COVENANT. on 
| 9. Of the Covenant to ſurrender or determine 
| 98 the Term. | 


Where the leafe contained ſeveral covenants for payment 
of rent, c., and there was a covenant, „ that the leſſee 
might determine, at the end of three or five years, his term, 
giving fix months notice, and that from and after the expira- 
tion of ſuch time, and the payment of all rent and arrears t 
be paid by the tenant, and performance of covenants, the inden- 
ture ſhould ceaſe and be void; it was adjudged, that the pay- 
ment of rent and performance of covenants was a condition 
precedent the determination of the term, and the mere giv- 
ing notice without ſuch performance would not enable the 
leſſee to determine the leaſe. : Ee 5 


3. OF COVENANTS SECURED BY POND OR PENALTY. 
1, © There is a difference between covenants in general 


& and covenants ſecured by a penalty or forfeiture, In the 
« latter the obligee has his election to bring an action of 


cc debt for the penalty, after a recovery of which he cannot 


cc again reſort to the covenant ; becauſe the penalty is a ſa- 
ce tisfaction for the whole: or he may waive the penalty, 


„ and proceed on the covenant, and recover more or leſs 
than the penalty zozies gquoties.” EO 


Another diſtinction is, where the penalty is only in nature 
of puniſhment, or in terrorem, and where it makes part of the 
agreement as a compenſation. 1 | 


As if the covenant be © not to plow meadow,” and there 
be a penalty of 50 J. an acre, there a court of equity will 
relieve; for there the penalty is as a puniſhment : but if the 
covenant had been © to pay 5/. for every acre of meadow _ 
plowed,” this is part of the agreement, and there is no 
alternative it is the particular liquidated ſum agreed upon 
by the parties, and is the proper quantum of the damages 
which the jury ought to find. | bn 


And therefore where the covenant was by the defendant, 
not to marry any one except the plaintiff; and if he did, 
that he would pay her 1000 J.; this ſum, it was held, ſhould 
be the ſettled quantum of the damages to be found by the 


Jury. 


2. A difference is alſo to be obſerved between aſſigning a 
breach on an action of covenant and in debt on a bond for 


the performance of covenants : that in covenant it is ſuffi- 


| — to aſſign the breach in the word of the covenant ; be- 
C 


Co. Litt. 282. 2, 


auſe all is recoverable in damages, and there ſhall be what 
the plaintiff can prove he has ſuſtained ; but in debt on the 
bond a certain breach muſt be aſſigned. ES 


Though if the /ub/ance of the breach ſo aſſigned is proved, 
it is ſufficient, though not preciſely as laid: as bond by = 
C ³¼ 


| « 


8 
„„ 2 OO. 
leflee not to cut trees, and breach aſſigned in cutting twenty 


Free, £ 
the cutting of the trees is the ſubſtance. 


3. At common law, if debt was brought on a bond for 
performance of covenants, the plaintiff could aſſign but a 


üngle breach. But if the action was covenant, he might 


aſſign as many as he pleaſed. 


But it is now enacted by ſtatute 8 Sg W. 3. c. 11. % 8. 
« That in debt on a bond or penal ſum, for performance of 


« covenants, the plaintiff may aſſign as many breaches as he 


4 pleaſes, and the jury ſhall aſſeſs damages for ſuch as have 
« been brokerf: and in caſe of judgment on demurrer, or 
« by nihil dicit, the plaintiff may ſuggeſt upon the roll as 
« many breaches as he ſhall think fit, upon which a writ of 
„ inquiry ſhall go: but the defendant may pay all damages 


tion; but the judgment ſhall {till remain as a further ſe- 
* curity to anſwer the plaintiff ſuch damages as may be 
c indenture, upon which the plaintiff may have a /cire factas 
toties quoties,” OD = wh 5. | 


The reaſon of enacting this ſtatute was this: That at 
common law the party might bring debt, and recover the 


whole penalty, which, as it often exceeded the real damage, 


the other party was driven to equity for that relief which 


this ſtatute gives. 8 FE 
: Theſe deciſions on the ſtatute have therefore taken place: 


1. If debt is brought for the penalty, and 7/ue joined on 

nil debet, the jury ſhould not give a verdict for the whole, 
but et damages for each breach aſſigned; and therefore, 
where, in this caſe, the plaintiff took a verdict for the whole 
penalty, a venire facias de novo was awarded. 


2. But where there is judgment on demurrer, (or nil dicit,) 
there the plaintiff muſt have judgment for the whole penalty; 
but he cannot take out execution for the whole, but muſt 


proof of the cutting of ten will ſupport the action; for 


and coſts, &c., and then there ſhall be a ſtay of execu- 


ſuſtained for further breach of any covenant in the ſame 


12611 


Drage v. Brand. 
2 Wilf. 377. 


Goodwin v. 
Crowle. 


Cowp. 3 57. 


| fue out a rit of inquiry: but the judgment ſtill remains as 


a ſecurity for further breaches. 


But on the defendant's paying the penalty of the bond and 
the coſts of the action, the Court Hill order ſatisfaction to 
be entered on the record. e 


And nete, 1. That if a bond is for performance of cove- 
nants, it is forfeited by a breach of a covenant in law; as if 
the leſſee is evicted out of the premiſes demiſed. | 


2. If a man covenants to enter into a bond to the leſſee 
© for the enjoyment of certain lands demiſed, arid does not 
expreſs what the ſum ſhall be, he ſhall be bound in ſuch a 
lam as is equal to the value of the land, . 
| Ed Ee oy . 4. WHAT 


Wilde v. 
Clarkſon. 
6 T. Rep. 303. 


Nokes's caſe. 
4 Co. 30. 
2 Ref. 


In Samon's 
caſe. 
3 Co. 78. a. 
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4. WHAT SHALL BE A BREACH OF COVENANT. 
Under this head I ſhall conſider, at what time a breach of 


covenant may be committed; and 2dly, In what manner, 


1. As to the time, 


C. 283] - 


French v. 
Trewin. 
Lord Raym. 
124. 


Boone v. Eyre. 


2 Black, Rep. 
1312. 


Campbell v. 
Tones. 


© Covenants conſe dered with reſpeat to the time of Perform: 


&« ance are of three kinds : 


1. „ Such as are mutual and i where either 


ce party may recover damages from the other for the 1 injury 


&« he may have received from a breach of the covenants in 
“ his favour, and where it is no excuſe for the defendant to 
&« allege a breach of the covenants on the part of the plain- | 
« tiff.“ | 


As here where the plaintiff declared, on a covenant be- 
tween his teſtator and the defendant, © That the teſtator 
ſhould aſſign to the defendant an hooks,” and that the de- 
fendant ſhould pay 3o/l.:” and the breach aſſigned was, 
« That the defendant had not paid the 301.“ He pleaded, 
That the teſtator had not aſſigned; and on demurrer it was 
held, That theſe covenants were mutual and independent, 
and the parties might have reciprocal actions: ſo that the 
plaintiff's action lay before the aſſignment. 


So where the plaintiff declared in covenant on the ſale of 
an eſtate by him in Dominica, in conſideration of 500 /. and 
an annuity of 160 J. per ann.; and the defendant covenanted 
with the plaintiff „ that he, the ſaid Boone (the plaintiff), 
well, truly, and faithfully doing, fulfilling, and performing 
the ſeveral agreements, covenants, M., that he the defend- 


ant would well and truly pay the faid annuity ;” the breach 
was for two years and a half arrears of the annuity, It was 


2 L. Rep. $70, 


4 


2 Saund, 155. 


adjudged that theſe were mutual covenants, and not one a 
condition precedent the performance of the other, and ſo 
that one could not be pleaded in bar of the other. Per De 
Grey, Ch. Juſt, Where the participle “ doing, perform- 
ing,” Wc, is prefixed to a covenant, it i; clearly a mutual 
covenant, and not a condition precedent. 


So where A., in conſideration of 250 J. wy by B., and 
of the further ſum of 250/. to be paid, &c., covenanted that 
he would, with all poſſible expedition, inſtruct B. in a cer- 
tain mode of bleaching linen, (for which he had got a pa- 
tent,) and B. covenanted that he would on or before the 
25th of February 1794, or ſooner if A. ſhould have before 
that time inſtructed him, Sc., pay the further ſum of 250 . 
it was held, that the covenants of A. and B. were inde» 
pendent covenants, and that A. might ſue B. for the 250/. 


without averring that he had We, A B. the mode oe * 


ing linen, Ec. 


Of this firſt ſpecies of mutual covenants, and which beſt 
ſhews their nature, are thoſe where there 1s a negative coe: 
nant 


. COVENANT. 1 
nant on one part, and an affirmative on the other, in conſi- 
deration of the performance of the negative. | 


* 


As where there was a negative coyenant not to follow a 


trade, and in conſideration of that the plaintiff promiſed to 
pay him 100 J. per ann. during his life, this was held to be 
an independent covenant, and not to depend on the per- 


formance of the other: for the defendant never can be ſaid 


to perform his covenant, for a negative covenant never can 
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Hunlock v, 
Blacklow. 

2 Saund. 155. 
Cole v. Shallot. 
3 Lev. 41. 

+ DP 


be ſaid to be performed, ſo that the plaintiff would be with- 


out remedy for his 100/. per ann, if there were not mutual 
and independent remedies. | EE ane 

2. The ſecond ſpecies of covenants conſidered with re- 
te ference to the time of performance are, ſuch as are con- 
« ditions and dependent, in which the performance of one 
& depends on the prior performance of the other; and 


„therefore till the prior condition is performed, the other 


« party is not liable to an action of covenant, 


% The principal doubt under this head is, what conſti- 
„ tutes a prior condition; 
% have taken place;” 


1. The plaintiff declared that he covenanted to transfer 
to the defendant, on or before the 21ſt of September, ſo much 
ſtock, and that the defendant, con/ideratione præmiſſorum, co- 
venanted to accept and pay for it; and breach aſſigned that 
he was ready to transfer, and that the defendant then and 
there refuſed to accept or pay for it. On demurrer it was 
objected, that the transfer was a condition precedent, and 


that the plaintiff ſhould therefore ſhew an actual transfer 


before he brought his action; but it was held, that in conſi- 
dieralione præmiſſorum is in conſideration of the covenant t9 


and theſc reſolutions following 


Dougl. 665. 


[ 283 } 


Blackwell 


v. Naſh. 

2 Stra. 535 
Terry . 
Duntre. 
2 H. Bl. Rep. 
389. S. P. 


tranſfer, not of the actual transfer: that it was therefore 


not 2 condition precedent, but that a tender was ſufficient to 
ſupport the action. | | | 


2. In executory contracts, if the agreement be, that one 
ſhall do an act, and for the doing thereof that the other ſball 
pay, there the doing the act is a condition precedent, and 
the party who is to pay ſhall not be compelled to part with 
his money till the thing can be performed for which he is 
to pay, | Eo es. FE 
But there are exceptions. 


Thorpe v. 
Thorpe. 
Salk. 171. 


As if the day appointed for payment is before the time 


when the thing can be performed, an action may be brought 
for the money before the thing be done; for then it appears 
that the party relied upon his remedy, and intended not to 
make peformance a condition precedent ; but aliter where 
the day is ſubſequent zo the performance. 


3. But 
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Puter v. Carter. 
1 Roll. Ab. 438. 


l t 
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3- But where prior performance is neceſſary, that per- 
formance by one party immediately raiſes a duty on the 
part of the other, and he is bound to perform his part within 


convenient time, and without requeſt. 


Per Lord Mans- 


field. 
Dougl. 665. 


6 T. Rep. 571. 


Kingſton v. 
Preſton. 
Paſch. 13 
Geo. 3 B. R. 
quot. Dougl. 


664. 
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4. « The dependence, therefore, or independence of core - 


© nants is always to be collected from the evident ſenſe 


« and meaning of the parties, and however tranſpoſed the 
« words may be, their precedency muſt depend on the order 
« of time in which the intent of the parties requires their 
« performance.” | EEE, 


As where the plaintiff declared that the defendant cove- | 
nanted, * That at the end of a year and a half he would 
reſign his buſineſs of a mercer in favour of the plaintiff and 


another, who ſhould execute deeds of partnerſhip for four- 


teen years, and that immediately after the execution of ſuch deeds, 
he would permit the plaintiff and ſuch other to carry on the ſaid 
bujineſs in the defendant's houſe, and that he (the plaintiff) 
covenanted that at and before the ſealing of the ſaid deeds, 
he would procure good and ſufficient ſecurity to be given to 
the defendant to ſecure to him 250 J. per month until the 


value of the ſtock ſhould be reduced to 4000 J., and aſſigned 


Doug. 665. 


a breach, that he was always ready to perform his part, but 


that the plaintiff had not reſigned, and refuſed to ſurrender 


up the ſaid buſineſs at the time fixed, The defendant 
pleaded that the plaintiff had not given nor tendered ſuch 
ſufficient ſecurity for payment of the 2501. On demurrer 
the defendant had judgment; for the eſſence of the agree- 
ment was, that the defendant ſhould not truſt to the per- 
ſonal ſecurity of the plaintiff when he delivered up to him 
his ſtock and buſineſs, and therefore the finding ſecurity 
was a condition precedent, and performance ſhould have been 
averred, ES 1 OS. 


3. © The third ſpecies of covenants, conſidered with 
« regard to the time of performance, are ſuch as are mutual 


, conditions, and to be performed at the ſame time. In 


1 Lev. 293. 


« theſe, if one party is ready, and offers to perform his 


- © part, and the other neglects or refuſes to perform his, 


% he who is ready and offers, has fulfilled his engagements, 
« and may maintain this action for default of the other, 
t though it is not certain that either is obliged to do the 
ze iet GK. | | . 5 


As where the plaintiffs declared on an agreement by the 
defendant to pay 600 J. on the plaintiffs afſigning an equity of 
redemption of a certain quantity of ſtock to one Lane, an 
executing to him general releaſes of all demands of the plain- 
tiffs againſt him, and then averred that they had offered 10 
aſſign to Lane the equity of redemption of ſuch ſtock as 


atoreſaid, and had tendered to him a draft of ſuch aſſignment 


and relcaſe, and then offered to execute the ſame, and 
33 5 : e would 
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would have then executed the ſame, but that the defendant 
diſcharged the plaintiffs from ſo doing, and that the defend- 


ant had not paid the 600 J., or any part of it. It was ad- 


judged that the word en makes it a covenant to be performed 


20 


at the ſame time by each party, and that therefore where 


the plaintiffs offered, and were ready to perform their part, 
and the defendant refuſed to perform his, that the plaintiffs 


ſhould maintain their action for the non-performance. 


2. But where the plaintiff relies on a tender and re- 
4 fuſal, it ſhould appear that he could have performed his part 
„ when the tender was made,” „ 

For where the iſſue was on the tender of ſtock at a certain 
day, it was proved that though the books were not open for 
transfer of ſtock that day in common form, yet that by leave 
of a director (which was not uſually denied) a transſer might 
de made, but that the defendant never attended. It was 
reſolved, that the plaintiff had not performed his part ſo as 


Clark v. Tyſon, 
1 Stra. 504. 


do entitle him to the action, for perhaps leave might not 


have been obtained, and ſo he could not perform his part. 


3. Therefore if one party diſables himſelf from per- 


4 forming his part by any act of his own, the other party 
« is not obliged 1 offer to perform his part, but may have 
« his action immediately $Qhc 7 2 
As where the leſſor covenanted with the leſſee to make 

him a new leaſe on ſurrender of the old within twenty years, 
and before the twenty years expired, the leſſor aliened the 
land to another by fine, it was adjudged that the action lay 


Maynie v. Scott. 
Cro. Eliz. 450. 
Maine's caſe. 
8. C. 
5 Co. 20. b. 


immediately; for that he had diſabled himſelf to accept a 


ſurrender, and ſo to make him a new leaſe. 


2. I ſhall now confider in what manner a breach of cove- 
nant may be committed. SN | 


1. If the covenant is a covenant in deed, this action will 

lie only for a migfeaſance, but not for a nonfeaſance.” As if 
2 man grants a way, covenant lies for ſtopping it up, but 
not for letting it out of repair. SS | : 


For covenants in deed muſt be broken by /ome act 
cc done.“ = RE ON. 
As where in marriage-articles the huſband covenanted 
that the lands aſſured to the wife for her dower were of the 
yearly value of 1000 J., and ſhould ſo continue notwith- 
ſtanding any a& done or to be done by him, and the breach 
aſſigned was that the lands were not of the yearly value of 10001. 


x Saund. 322. 


- : 
Lord Rich v. 
Lady Rich. 

Cro. Eliz. 43. 


It was adjudged that the covenant would not lie, for there 


Was no act cauſing a enen. 1 
So where a parſon let his rectory for three years, and 
Covenanted with the leſſee that he ſhould have and enjoy 


it for the term without any expulſion, or any act to be —_ 


4 Leon. 48, 49, 
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by the leſſor. The parſon was afterwards deprived for not 


reading the articles, under flat. 13 Eliz. and his ſucceſſor hav- 
ing ouſted the leſſee, he brought an action on the covenant, 
and it was held not to lie, for this was no act of the leſſor, 


but merely a nonfeaſance, and ſo not within the coyenant. 


In like manner, as if a man covenants not to do waſte, per- 


miſſive waſte is out of the covenant. 
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Holder v. 
Tay lor. 
Hob. 12. 


Penn v. Glover. 
Cro. Eliz. 420. 
Dobron v. Crew. 
Cro. Eliz. 705. 


2. „gut in the caſe of a covenant in Jaw, action lies on 
& it, though there has been 0 act to cauſe a breach.” | 


As where the defendant was leſſee by the word demiſ, 
and covenant was brought by the leſſee; becauſe that the 


 leflor was not ſeiſed, but a ſtranger, and the action was 


held well to lie on the covenant in law, though the ee had 


neuer entered, and no actual expulſion had taken place; for it 


would not be reaſonable to force the leſſee to enter and be- 
come by ſuch entry a treſpaſſer. . = 


3. © Breach of covenant muſt always refer to that which 
ec is the ſulſect. matter of the covenant of undertaking.” 


As where there was a covenant in the leaſe of a manor 


for years, that if the leſſee diPurbed, or put out any of the 


copyholders paying their duties and ſervices, that the leaſe 
ſhould be forfeited, c. and breach aſſigned, that the leſſee 
entered upon a copyholder in a cowhouſe, parcel of the pre- 
miles, and beat him; and for that diſturbance this action was 
brought. On demurrer it was adjudged, that the covenant 
only applied to diſturbance by outer of the lands of the copy- 


holder, not to perſonal injuries, and ſo that the covenant was 
J < oa | „„ 


Morgan v. Hunt. 
2 Vent. 213. 


Lady Ruſſell 
v. Gulwell. 
Cro. Eliz. 657. 


over the land demiſed. 


So where in covenant for quiet enjoyment by the defend- 
ant to the plaintiff, the breach aſſigned was, That the 


defendant had exhibited a bill in Chancery again him, far 


ploughing meadow, and obtained an injunction, which had been 
diſſolved with 20/, coſts.” On demurrer, this was held to 
be no breach of covenant, for it was quiet enjoyment ; and 


this was a ſuit for 2uœ fe. 


4. Breach of covenant muſt always be committed ol 
« that which is granted by and paſſes under the deed eontaining 


cc the covenant.” “. 


For where the plaintiff demiſed to the defendant certain 
premiſes excepting one cloſe, and breach was aſſigned, an entry 
into this cloſe, the action was held not to lie; for though 
the exception was an agreement that the cloſe ſhonld not 
paſs, yet it was no agreement on the part of the leffee that 


be fhould not occupy nor enter on it, and therefore his fat be 
a 


no breach. The only caſe in which an exception ſhall be an 
agreement to charge the leſſee is, when he agrees to let the 
leſſor have a thing dehors which he had not before, as a way 


: 5. « To 


Us ” A br 


c ay, CO 


words was created joint. 


the benefitbf the eſtate,” 


; n 
5. © To ſupport this action, the breach muſt be com- 


ee mitted during the exiſtence of the ate, on which the co- 
« yenant is placed; for if the eſtate expires, at the time 
« the covenant is broken, this action, it ſeems, cannot be 
% maintained.” EW as | 


As where the tenant for life leaſed for years: the leſſee 
by indenture bargained and ſold all his eſtate, to have and 
to hold in as ample a manner as he held it: the tenant for 


life died before all the years were expired, and the bargainee 
brought his action againſt the bargainor for the eviction be- 


fore the end of the term; and it was held not to lie: for 


. 
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Landydale 
v. Cheyne. 


Cro. Eliz. 157. 


Brudenell v. 
Roberts. | 
2Will. 143. S. P. 


this was no warranty; if it had, as by the death of the tenant 


for liſe the leaſe expired, the covenant founded on it deter- 


mined with the eſtate. 


« But if he eflate continues after the breach committed, the 


« action will lie even after the eſtate expires.” 
As where the covenant was, that the leſſee ſhould enjoy 
the premiſes diſcharged of tithes, but that if the leſſee 


was ſued for them, and a recovery had, that he ſhould re- 
tain ſo much out of the rent : after the term expired, the 


2. OF COVENANT WITH REFERENCE TO THE 


PERSON. 


Theſe are, 1. Such as are Joint and ſeveral. 2. Such as 


reſpect aſſignees. 3. Heirs and executors. 4. Baron and 


feme. 5. Tenants in common, 


1. OF JOINT AND SEVERAL COVENANTS, 


1. Where a covenant is made 79 many jointly, as “e with 
and to them together, and guolibet eorum ;” yet ſhall its con- 


ſtruction be determined by the intereſt which it paſſes; 
that is, if each of the covenantees hath, or is to have, a 


ſeveral interęſt or eſtate, there, though the words be joint, 
each ſhall have a ſeveral intereſt under the words * cum quo- 
libet eorum : but where the intereſts are not ſeveral, theſe 


Lanning v: 
Lovering. 
Cro. Eliz. 916. 


leſſee was ſued for two years tithes owing while he was in 
| poſſeſſion, and had a recovery againſt him. He was al- 
lowed to recover to that amount in covenant againſt the 
A ö — be 


Slingſby's caſe; . 


5 Co. 19» b. 


words ſhall not make the eſtate ſeveral, which by the former 


And the action is to be brought therefore jointly or ſe- 


* yerally, according to the intereſt which, it paſles.” 


2. „ Ho joint covenants ſhall be taken diſtributively for 


bid. 
Matthewſon's 
caſe, ante 246. 


- % 
- © —— tri, oncbet ann? an 
ꝛũH— —— Eg he. 6 r T . — , 


a 
| 
\ | 


— 
—— 


— — 
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Meriton's caſe. 
Noy 86. 
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* 


Coleman v. 
Sherwin. 


alk. 337; 


Faſt Skidmere 
& alt. v. 
Vaudſtevan. 
Cro. Eliz. 50. 
z Roll. Abr. 220. 


Lilly v. Hedges. 
1 Sera. 553. 


Litt. 3175. 
Clayton v. 
Kinaſton. 

Caſe K. B. 222. 


| perſons. 
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As where two made a leaſe and covenanted, © That 
the leſſee ſhould enjoy the land without let from them or 
any other perſon,” and one alone diſturbed the leſſee; it was 
adjudged to be a breach of covenant, and that this action lay 
againſt the diſturber, though the words of the covenant were 


not ſeveral. 


3. Where the covenant is a covenant in lau, it ſhall be 
« taken to be joint, if the intereſt is ſo, and the action 
© muſt be brought againſt the covenantors jointly. for a 
« breach at the time of the making of it: but for a ſubſequent 
cc breach it may be ſued ſeverally.” 1 


The plaintiff declared, on a demiſe by the defendant 
and one J. S. virtute cujus he entered and was poſſeſſed till 
ejected by the defendant, and that neither the defendant 
nor J. S. ought to have demiſed, for that one R. was 
ſeiſed in fee. It was reſolved, That there being no expreſs 
covenant, the action was founded on the covenant in law, 
on the word © Demiſerunt ;” and as the intereſt granted by 


the word was joint, ſo was the covenant, and the action 


ſhould have been brought againſt both the leſſors for that 
breach, and would not lie againſt the defendant alone. 
2. But as to the breach by the evifon, it was well aſſigned; 
for it wa, the ac of one only, and in conſtruction of law each 
did demiſe, and it was a ſeveral contract as to their ſubſe- 
quent acts. 355 5 


4. If a deed indented is made between two parties, and 
a third perſon is afterwards named in the deed, and com- 
priſed in the covenant, and ſuch third perſon ſeals the 
deed, yet no action will lie for or againſt him on the inden- 
ture; and a releaſe from him ſhall be void, for he is no party 
to the deed. But if the deed was a deed-poll as to omnibus 
Chriſti fidelibus, c, there a covenant may be made to divers 


Ss 
5. Where a covenant is joint and ſeveral, an action may 
be brought againſt one, and breach aſſigned in the neglect 
of both (as in covenant by two, to receive the plaintiff's 
rents, and to account; and breach aſſigned the not ac- 


counting, they nor either of them ); for perhaps one never 


ſealed the deed, and one man often covenants for the act of 


6. If ſeveral covenant jointly and ſeverally, a defeaſance to 


* 


one 15 a defenſance to all: but the covenantee may covenant 


with one not 10 ſue him, and yet ſue the others; for though in 
ſuch caſe a releaſe to one would be a releaſe to all (Co. Lit. 


232.) and a covenant not to ſue is to avoid circuity of action, 


conſtrued a releaſe, yet it is not ſo in its nature; and 
therefore where he has a remedy left againſt the reſt, it 
{hall be conſtrued a covenant, and no more, 9 put 


/ 
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But two deeds made at the ſame time, between the ſame 
parties, that have not a reference one to the other, ſhall not be 
conſtrued a defeafance one of the other, | 


| And riote, That in the caſe of leaſes fof years, the defea- 


10 


n may be after the firſt dee: But it is otherwiſe ii the . 


| ' caſe of freeholds of corporeal inheritances. 


2. OF COVENANTS WHICH RESPECT ASSIGNEES. | 
| It, Theſe are Either againſt aſſignees; or, 2dly, By 
en. e i 


1. OF COVENANT AGAINST ASSIGNEES, _ 

1. When the covenant relates to and is to operate on a 
thing in being, parcel of the demiſe, the thing to be done by 
force of the covenant is quodammodo annexed to the thing 
demiſed, and ſhall go with the land, and bind the aſſignee 

to the performance, though not named. As if the covenant 

is to repair an houſe then demiſed, this ſhall bind the aſſignee, 
though not named. But it is otherwiſe where the covenant 
relates to a thing not in being at the time of the demiſe. As 
if it be 70 build a wall on the land demifſed; this riot being 


in ez when the covenant was made, it ſhall not extend to 


the aſſignee, if not named. e 

2. But if the covenant mentions the aſſignee 4 as If the 
leſſee covenants for him and his aſſigns, there the aſſignee 
ſhall be bound, by any covenant, for any thing to be dont on 
the thing demiſed ; as here to build a wall on the lands de- 


miſed: but to do any thing which is merely collateral to the 


thing demiſed, as to build an houſe on ſome other part of the 
leflor's land, there the aſſignee ſhall not be bound; though 
he is named. nd gel wn po . | 


3. 4 Wherever a covenant is for the benefit of the gte 


“ demiſed, this ſhall extend to the aſſignee, though not 
* named.” -- LO Ea 

As in this caſe, where the leſſee covenanted for himſelf, 
his executors and adminiſtrators, © to leave fifteeti acres 
every year, untilled,” and afterward aſſigned his eſtate to 
the defendant; and the breach aſſigned was “ That the de- 
fendant had not left the fifteen acres untilled; but on ſuch 
a day had ploughed part,” &c. exception being taken that 
the aſſignee not being named was not liable; it was ad- 


Cookſon v. COR. 
Cro. Jas. 125. 


judged, That the covenant bring for the benefit of the eftale, 


that he was liable. 


4. Soa covenant which extends to the ſupport of the 
* thing demiſed, ſhall bind the aſſignee, though not 


« named.“ 


5 As a covenant (0 pat the Louſes, &c. demiſed—ſor ſuch 
is for the ſupport of the things demiſed, or, according to 
„ Fr EE NE oe, | Spancer's 


k 


| , 


Dean & Chapte: 
of Windfat's 
caſe, | 

5 C0. 24. 


— 15 on 
. — - 
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/ 


Tatem v. 
Chaplin. 
2 H, Black. 133. 


cht ©. 


| Spencer's caſe, ante 289. extends to it as being in ee at the 


time of the demiſe, and therefore ſhall bind the aſhgnee. 


80 wliere the covenant was, that the leſſee, his executors 
and adminiſtrators, ſhould reſide on the demiſed premiſes with 
thei family and ſervants during the term demiſed: the action 


Was againſt the defendant as afſignee, and demurrer, that the 


Greſcot v. 
Green. 
Salk. 199. 


Churchwardens 
of St. Saviour's, 
Southwark, 

v. Smith. 

1 Bl. Rep 351. 
3 Burr. 1271. 


Holford v. 
Hatch, 
Doug. 174. 


Tilney v. Norris. 
Carth. 319. 
Spencer's caſe, 
5 Co. 17. b. 


Deriſl:y Vs 
_Cuſtance. 


4 T. Rep. 75. 


Doug. 736. 
L 291 ] 


Doug. 441. 


% no action will lie againſt him.“ 


aſſignce was not named, and fo the action not maintainable; 


but over-ruled, for the covenant was one that run with the 
land, and ſo bound the aſſignee, though not named. 


45 « Though the aſſignee be named in the original | 
& covenant z yet if it has been broken before aſſignment, 


As where the leſſee covenanted to pull down certain old 
houſes, and rebuild others within ſeven years, the leflee did 
not perform his covenant, and at the end of ſeven years 
aſſigned to the defendant, againſt whom the action was 
brought, and held not to lie, the breach being complete before 
the offegnment. IE | „„ 


6. To entitle the leſſor to maintain an action of cove- 
«« nant againſt a leſſee, as a//ignee, he muſt be affignee of 
« the whole term.” _ N 5 


For where the original leſſee made an under-leaſe for a 
time, fomewhat leſs than the term of his leaſe, and the leſſor 
brought covenant againit the under-leſſee ; it was adjudged 
not to lie, he not being a//ignee : and the plaintiff having 
declared againſt him in that capacity, was noenſuited, 
(Vid. ante 201.) e 


7. If there is a covenant which runs with the land, as 
to repair ex. gr. and the leſſee aſſigns over, and the aſſignee 
dies inteſtate, the leſſor may have covenant againſt the admi- 
niſtrator of the aſſignee, and declare againſt him as aſſignee. 
For ſuch covenants bind thoſe who come in by act of law, 
as well as act of the parties. . 


So where the plaintiff declared on a covenant in his leaſe 
for quiet enjoyment, the leaſe being made by the defendant's 
anceſtor, and that the reverſion came to and vefled in the de- 


Fendant by aſſignment thereof, in evidence it was proved, 


That the land deſcended to the defendant, as heir to the firſt 
leflor;z this proof was held to maintain the iſſue. | 


8. © With regard to how far the leſſee or aſſignee are 
« chargeable in covenant, there is a conſiderable difference. 
6 1. The leſſce has, from his covenant, both a privity of 
& contract and of eſtate : and though he aſſigns, and thereby 
« deſtroys the privity of eſtate z yet the'privity of contract 


continues, and he is liable venant, notwithſlanding the 
& g ment. But, 2dly, The aſſignee comes in only in pri- 


te vity of eſtate, and he therefore js liable only while in poſ- 
« , lou. | . 8 ol gb 
= ce Ag 


| the breach of any expreſs covenant, though committ:d by 


COVENANT; 
As to the firſt, therefore, leſſee is liable for a breae 


« committed by the aſſignee after the aſſignment. 


In this caſe it was reſolved, That if the leſſee aſſigns, 
though the leſſor accepts rent from the aſſignee, yet for 
the 


 affignee after the aſſignment, this action will lie againſt the fir/? 


Ie, on the ground of the privity of contract ſtill conti- 
nuing. But an action of debt will not. 3 Co. Walker's caſe. 


So where the leſſee became a bankrupt, and ſo all his effects 


aſſigned, and the aſſignees ſold the term of which he was 


aſſignees. | . „ 
hut as to the ſecond, that the aſſignee is liable only while 
in poſſeſſion, it was reſolved, That if the leſſor brings cove - 


nant againſt an aſſignee of his leſſee, the aſſignee may plead, 
« That before action brought, or cauſe of action accrued, S. 
that he had aſſigned over :” for the aſſignee is only charge- 


able in covenant for 2 breach committed be in poſſefſton, 


not for a breach after aſſignment : as was in this caſe, the 


non-payment. fte, 8 

And it is no objection that the aſſignee may aſſign to a 
beggar; for it was the leſſor's folly to accept of the ori- 
ginal aſſignee. But he is not without remedy, ſince the 
leflee is {till liable in covenant, or he may diſtrain on the 


eee, 
And though the aſſignment was to a feme covert before 


the cauſe of action accrued, yet it is good to diſcharge the 
aſſignee. For the feme covert is of capacity to purchaſe, 
though her huſband may diſagree to it. Co. Litt. 3. a. 
356. be „„ 55 | 


Bernard v. 
Codſcall. 


Cro. Jac. 309» 
Norton v. ” 


Ackland. - 
Cro. Car. 418. 
S. P. oe, 


Auricl v. Mills. 


4 Ts Rep. 94 · | 
| leſſee, he was nevertheleſs held to be liable on his expreſs. | 
covenant.for rent arrear, after the ſale and aſſignment by the 


Pitcher v. 


. c. 


Barnfather 


Doug. 435. 


' But it is to be obſerved, that this diſtinction now men- 
« tioned between the leſſee and aſſignee applies only to the 


. caſe of expreſs covenants in deed ; for it differs in the caſe. 


of covenants which are collateral.” 


For if the leſſee aſſigns, for the breach of any expreſs cove- 
nant, this action will /ie againſt the leſſee or his executor, or 


againſt the aſſignee, for a breach committed by the aſſignee 
after aſſignment, and after the leſſor had accepted rent from the 


offignee; but it will lie for a breach of a covenant in law, or 5: C. 


which is collateral, againſt the lefſee only. 


10. « Covenant will lie againſt an aſſignee of part of the 


thing demiſed.“ Foes e 

As where the plaintiff demiſed two houſes with cove- 
nant on the part of the leſſee for himſelf and aſſigns to re- 
pair; he aſſigned one of them, and for not repairing, the 
leſſor brought covenant againſt the aſſignee, and the action 
Was held well to lie. VVV 

J U 2 11. * How 


Batchelor v, 
Gage. 
Sir W, Jones. 


227. 
Cro. Car, 188. 


Konan v. 
Kemiſe · 

Sir W. Jones, 
245» 

Longham v. 
King. 

Cro. Car. 221. 
6 


3 


f 


Walker 9 
Reeves. 

Mich. 22 G. 3. 
B. R. quot. 


Dog. 444 


COVENANT: 


11. © How far actual poſſeſſion is neceſſary to enable the 
&« jeſſor to maintain this action againſt an aſſignee, it has 
& heen decided.” = „„ 555 

That by the aſſignment the title and poſſeſſory right paſſes, 
and the aſſignee becomes poſſeſſed in law. That as there- 
fore an aſſignee is only liable while in actual poſſeſſion, that 
if he aſſigns over, before a breach, though his aſſignee has 
not taken actual poſſeſſion, yet that he (the firſt aſſignee) is 
not liable to an action of covenant. As here, where the 
defendant was the aſſignee of the original leſſee, and cove- 


nat being brought againſt him for rent reſerved on the leaſe, 


Taten v. 
2 4 
; ug · 438. 


Spencer's cafe. 
5 Co. 17. 
3 Ref. 
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* 


Bally v. Wells. 
3 Will. 25. 


Bourdillon v. 
Dalton. 
Elpin. N. P. Caſ. 


214. 


he pleaded, © That, before the rent became due, he had af- 


| ſigned all his intereſt in the premiſes to one Rigg, who, by 


virtue of ſuch aſſignment, entered, and was poſſeſſed. The 
plaintiff replied, that at the time when the rent became due, 
the defendant remained and continued in poſſeſſion, abſq. hoc, 


that Rigg had entered, c.: and on demurrer it was held, 


That the aſhgnment being admitted, the actual poſſeſſion 


was not ſufficient to charge the firſt aſſignee, the poſſeſſion 


in law being in the ſecond aſſignee by virtue of the aſſign- 
But where the defendant was a mortgagee, and the mort- 
gage was made in the form of an aſſignment of all the 
lefſee's term (which ſhould regularly have been by an under- 
leaſe), it was adjudged, that the mortgagee could not be 
ſued as aſſignee, he having never taken actual poſſeſſion, and 
even though the mortgage had been forfeit ; for the mort- 
gage is only conditional, a ſecurity for money, not an actual 
transfer of property. 8 N 

12. If a man leaſes ſheep, or any thing perſonal, and the 
leflee covenants for himſelf and his aſſigns at the end of the 
time to deliver up the ſheep or things to let, or pay ſuch a price 
for them: if leſſee aſſigns, this covenant ſhall not bind the 
aſſignee; for it is but a perſonal contract, and wants ſuch 


privity as is between the leſſor and the leſſee and his aſſigns, _ 


by reaſon of the reverſion. ö 


But it was reſolved in this caſe, That a leaſe could be 
made of zithes with covenants which would extend to and 


| bind the aſſignee: the covenant was, © That the leſſee, his 


executors, adminiſtrators, or aſſigns would not let any of the 


farmers of the pariſh of Monk/town have any part of their 


tithes,” upon which an aCtion was adjudged to lie againſt 
the aſſignee. „ e „„ 

13. Where a bankrupt was poſſeſſed of a leaſe, and which 
paſſed of courſe under his aſſignment to his aſlignees, it was 
ruled, that notwithſtanding ſuch aſſignment, as the aſſignees 
never took poſſeſſion, they were not liable, as they were not 
bound to take poſſeſſion, and they could only be charged by 


reaſon of the poſſeſſion. 


2. OF 


2. OF COVENANT BY THE AS:IGNEF, + 


1. Covenants in law, which run with the land, ſhalt ex- 
tend to the aſſignee, who may maintain this action on them. 
As upon the words * demiſe and grant,” the aſſignee ſhall 
have a writ of covenant if ejected; for as the leſſee or 
aſſignee have the annual profits in return for rent, therefore 
for the loſs of theſe he is entitled to a compenſation from 
the leſſor, | ee Weg 


55 


Nokes's caſe, 
4 Co. 80. 
Spencer's cafe. 
5 Co. 17. 

4 Reſ. 


2. „ Aſſignees who come in by a& of law ſhall have the 


« benefit of theſe covenants, and maintain this action.“ 


As tenant by fatute merchant, flatute flaple, or elegit, or he 
who purchaſes a leaſe for years ſold under an execution; al 
| theſe are aſſignees. So is tenant by the curteſy ; ſo the huſ- 


5 Co. 17. a 


band of feme leſſee for years who ſurvives: all of whom may 


maintain this action as aſſignees. 


3. At common law no grantee or aſſignee of a reverſion 
« could take the benefit ar advantage of a condition for 
e re-entry. It was therefore enacted by ſtatute 32 H. 8. 
« c. 34. That all perſons grantees of the reverſion of any 


Co. Litt. 225, a. 
Lite, ſ. 347. 


lands from the king, or grantees or aſſignees of any 


 «® common perſon, the heirs, executors, ſucceſſors, or aſſigns, 

e ſhall have like advantage againſt the leſſees by entry for 

e non-payment of rent, or for waſte, or other forfeiture, as 
the ſaid leſſors or grantors themſelves had.“ = 


On this ſtatute it is to be obſerved, 

1. That as the words of the ſtatute are againſt Ir, it 
| ſhall not extend to gifts in tail. e | 

2. That the . of part of the eftate in reverſion, or of a 
grant for years o 
advantage of the condition. PE | 

* 3. But the aſſignee of part of the reverſion ſhall not take 

advantage of the condition ; as if there be lefſee of three 
acres, and the reverſion is granted of twg of them, the 


part of the reverſion in fee, may take 


| Co: Lite. 21 $:.s 


Ibis. 


Co, Litt. 21 | 
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grantee ſhall not have advantage of the condition, for it is 


entire, and cannot be apportioned. 


4. Whoever comes in by act of the party, as by bar- 
gain and ſale of the reverſion, is an aſſignee within the 
act; but it is otherwiſe where one comes in by act of 
| * as the lord by eſcheat, or to one who is in of another 
_ eſtate, | | e a 


F. The grantee ſhall not take advantage of a conditiqn 


| before he has given notice to the leſſee, but he way of a 
_ Covenant. | . | Ee = er Nr oe 


Ibid.. 


1 
Cro. Jac. 476; | 


F-3- 6. The 
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Ibid. 6. The erantec or aſſignee ſhall only take advantage of 
| ſuch conditions as are for the benefit of the reverſion, like 

thoſe put, as for waſte, non-payment of rent, &c.; but not 

for paying a ſum in groſs, as delivery of corn, or ſuch like. 


.2 Show. 134. 7. The aſſignee of the leſſor may maintain covenant 
| gat the leſſee after the leſſee had aſſigned. and he had 
accepted of rent . _ 3 for fuch 1 is within the 


ſtatute, 


Sir James Brett So alſo the aſſignee of the reverſion, who hath accepted 

1 rent from the aſſignee of the leſſee, ſhall nevertheleſs have 
covenant againſt the executor of the leſſee, and for a breach 
of covenant done after the aſſignment; for it is a covenant 
in fact, and runs with the land, and the leſſee by his own 
act ſhall not diſcharge himſelf. | 


Glover v. Black. 8, It was formerly an opinion, (. 15 222. Hub. 178. ) that 

— the ſurrenderee of a copyhold was not an aſſignee within the 

| ſtatute : but modern caſes are otherwiſe ; that the ſurren- 
deree of a copyhold reverſion may bring debt or covenant 
againſt the leſſce within the equity of ſtat. 32 H. 8., for it 
is a remedial law, and no prejudice can come to the lord. 


Barker v. 9. Though by the cuſtom of London an apprentice may 
— be aſſigned, yet the aſſignee cannot have covenant on the 


indenture of apprenticethip : for there cannot be an aſſignee 
"Ox cuſtom, and he-is no party to the contract. 


8 OF COVENANT BY OR AGAINST THE HEIR ox 
EXECUTOR. | 


F. N. B. 343. 1. . real, or ſuch as are annexed to FO eſtate, 
| & ſhall deſcend, and the action be brought either by vr 
[ 295 J © againſt the r executor, e to the eſtate and 

« time of the breach,” \ 2 
— v. And where the covenant was to ufc the land in an 3 
Taunton Lent bandlike manner, and to deliver it in like condition, and 
AM. 2785. MSS. the action was by the executor of the landlord againſt the 
tenant; it was ruled by Juſtice Buller, That this was a co- 
venant which -ran with the land, and that ſo the executor 

might ſuc on it. 


* Ag to the eftate, the heir ſhall have the action by reaſon 
# of the reverſion and injury to it.” | E. 


— = thy As where the leſſee for years ens 1 to repair and 

ey. ba. leave in repair, it was held, That the heir ſnould have an 

Skinn. 305 action of covenant on this, though not named; for it was 3 

2 - covenant which run with the eſtate, and ſo ſhould | go with 
i the reverſion to the heir, | 

fn di So where the plaintiff Jerkived on a covenant to repair, 

Salk. 141, as heir to his anceſtor, who died the 10 V. 3. and the 


breach was laid on the 3 Aun, and for zen e before, which 
included 


\ 


DEF yo 7 we 


5 included the time the gingoſtor was s living; and objection 


being taken for thus including the time of the anceſtor, it 
was over-ruled by Holt, who held, That if the premiſes. were 


out of repatr in the anceſtor's time, and continued ſo to the 


295 


time of the heir, that it was a damage to the heir. and that 


he ſhould recover, not with reference to tht length of time 


that the premiſes were out of repair, but as much as ſhould 


be ſufficient to put them into repair. 


2. As to the time of the breach, the action i is n to the 
executor, as in this caſe: 


The plaintiff, as executor, declared, that the aten 


had ſold to the plaintiff's teſtator certain lands, and coye- 
nanted with him, his heirs and aſſigns, that he ſhould enjoy 
_ againſt him and Sir Philip Vanlore, and all claiming under 


them, and aſſigned a breach that one claiming under Sir 
P. Vanlore had ejected his teſtator: it was objected that the 
action ſhould have been brought by the heir or aſſignee : 


but it was held, That the eviction being in the lifetime of 
the teſtator, he could not then have heir or aſſignee, and ſo 


the action belonged to the executor. But guere, if the reaſon 
might not alſo be, 'That as the purchaſe was out of the per- 
ſonal eſtate of the teſtator, and the damages recovered would 
3 to "ue that therefore the executor ſhould bring the 


action ? 


Lucy v. | 
Levington, 
2 Lev. 25. 


. The action of e covenant lies againſ? chi heir or executor 


; allo, according to their eſtatees. 
* 1, Executors or adminiſtrators who come to any term of 


lands or tenements, as ſuch, are bound by the covenants 


which run with the eſtate, as belonging to the perſonal pro- 
| perty of the teſtatar or inteſtate. 


As if the leſſor covenants with the leſſee to WET him a 


* new leaſe at the end of his term, and the leſſee dies, his ex- 


ecutor may have covenant on this, though not named. 
„Where lands come to an executor or adminiſtrator, they 


c may be charged for a breach in their own time, as non 
66 payment of rent, or with an action of covenant, either 


*in that right or AS aſſignees ; but there is this differ- 
(c ence: 8 | 


That if the plaintiff declares 3 them as off ignees, 
they are charged as tertenants, and be e is de bonis 


Fropriis. 


But if the action is brought againſt them, as executors 
or adminiltrators, the judgment thall be de bonis teftutoris, 


_ even where the breach has been committed in their own 

time; ag for repairs, ex gr.: for it is the teſtator's covenant 

which binds the executor as reprelentiog N, and he there- 
fore muſt be ſued by that name. 


4 2. But: 


Hob. 188. infra, 
*[ 296 ] 


Chapman v. 
Dalton, 
Plowd, Com. 


286. 


Per Lee, Chief 
Juſtice in Lyd- 
dell v. Metcalf. 
1 WilC. 4. 


Tilney v. 
Norris. 


Saik. 309. 


Buckley v. -ic, 
Salk. 317. 
Collins. 0 
rouglizood, 


Hob. 188. 


296 


. Fe ay. 


Beaver v. Laine. 
2 Mod. 217. 


Aleberry v. 
Walby. 
| 1 Stra. 229. 


COVENANT. 
2. % But covenants merely perſonal, deſcend erelußvely | 
© to the executor or N and covenant A ly ; 
© againſt them.“ . 


As if A. covenants that B. ſhall bet D. as an apprentice 
for ſeven years, and dies, and B, departs within the time, 
covenant will lie againſt the executor 0 A. * not 


named. 
4. or COVENANT BY. 3 axp WIr E. 
By ſtatute 32 H. 8. c. 28. it is enacted, © That in leaſes 
« for life, or for years, of the wife's land, the wife ſhall 
«& be a party to the leaſe, and the reſervation be to her and 


q her heirs; and therefore in covenant on ſuch leaſes the 7X 
« wife ſhould j join.“ | | 


But where the covenant is to baron and lane, the buſband 
alone may bring the action. 


And where the leaſe was of 1 of which the mite was 
tenant in common with another, and the huſband and wife 
brought the action, it was held, That the wife "ne or 


E might not join in the acti ion. 


029 1 


Kitchen v. 
Pnckley. 


* 
Sir T. Raym. 
70. S. C. 


1 Roll. Ab. 517. 


Green v.Horne. 
Salk, 197. 


5. OF COVENANT BY "TENANTS IN COMMON. 


In actions perſonal, tenants in common ſhall join : they 
therefore ſhould join in an action of covenant. 


Tenants in common of a reverſion, on a leaſe for years, 
ſhall join in covenant for not repairing 3 3 for it is in the per- 
ſonalty merely. | 


I ſhall now proceed to comndider the caſes under the head 
of Pleadings in this action, premiſing the Tollowing caſes as 
to the per/ons who ſhould bring the action. 


1. Where the action is founded on an indreture, 50 
« perſon bringing the action muſt be 4 wy to > the deed, or 
« he cannot maintain the action.“ 


As where in covenant the plaintiff declared, that 4. FOR 
arreſted at his ſuit, the defendant, in confdenition that he 
would order the bailiff to let A. go at large, covenanted with 
the plaintiff to bring in the body of A. and deliver him to 


the bailiff on ſuch a day; and on oyer the deed appeared in 


lc verba : I (the defendant) do promiſe and engage my- 
ſelf to bring in the body of A. and deliver him to B. (the 
bailiff) on ſuch a day.“ On demurrer, it was held that the 
plaintiff ſhould not have this action, he being no party to 


the deed; for though covenant may be brought on a deeds 


poll, in which no perſon certain is mentioned, but gene- 
rally, © To all whom it may concern” yet a perſon muſt 
be named in a deed mdented, or he cannot have an action 5 


On it. | 0 
But 


COVENANT. 


But where 2 deed began © It is agreed,” Sc., ww the 
arties names were not mentioned in the body of the deed, 
| 2 at the end was “e in witneſs whereof we have hereunto 


jet our hands and ſeals,” and both parties Jigned and ſealed is, 


4 


Nurſe v. 
Frampton. 


214. 


it was held that it was a ſufficient naming in the your and 


that an action of covenant lay on it, 

2. „ Whereyer a covenant is for the benefit of any per- 
« ſon, he muſt take notice and ranfage of i it at his own 
e 

As where there was 2 covenant by the defendant (leſſee) 


44 to permit the plaintiff (leſſor) to ſow clover among the de- 
| fendant's barley ;” and the plaintiff aſſigned a breach, that 


Hughes v. 
Richman. 
Comp. 125. 


the defendant had ſowed the barley 2vithout giving him notice. 


The defendant pleaded, that he had not prevented the plain- 


tiff; on demurrer, the plea was held ſufficient, for the de- 


fendant was only bound by his covenant to permit, and the 
notice ſhould have been taken by the Fir, for whoſe 
Z benefit the covenant was. | 


m. or THE PLEADINGS. 


1. ' PLEADINGS ON THE PART or THE PLAINTIFF. 


1. The declaration in this action ſhould ſet out ex- 
10 preſely, that the covenant was made by deed.” - & 


For where the plaintiff declared in covenant, <* That the 


| defendant per ſcriptum ſuum fatum apud Weſtminſter, granted 
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Moore v. Jones. 
2 Stra. 814. 
Cro, Eliz. 517. 


to the plaintiff,” & c.: this was held to be error; for there 8 p 


were no words which imported it to be a deed, without 
which the action could not be maintained. 


It was formerly held, That where the plaintiff ſo declared 
on a deed, he ſhould always make a profert of it, and that 
the Court could not diſpenſe with it; for the defendant had 


Thoreſby v. 
Sparro'v. | 
T7 Will. 16. 
2 Stra. 1186. 


a a right to it by law, and this was the caſe, though the deed S. c. 


appeared to be loſt, or to be in the detendant's poſſeſſion. 


But now the plaintiff may declare that the deed has been 
. time and . and the * ſhall be diſpenſed 
wit | 


gut in n hs laintif ould not 2 out the whole 
0 deed at length, or ſuperfluous parts.” 


As in covenant on a leaſe, it is ſufficient to fog, 60 That 
the defendant had, by indenture, demiſed certain premiſes 
to the plaintiff (without naming them) ſubjeA, among other 
things, to ſuch a proviſo,” and then ſtate the covenant and 
breach. This was by the order of Court. 


2. “% Where the covenant is general, a general alignment 
4. 


6 of 2 breach i is ä | 


Read v. 


Brookman. 
 3T. Rep. 5r. 


Dundas v. Lord | 


Weymouth, 
Cowp. 665. 
Price v. 
Fletcher. 


Cowp. 727: 
S. P. 
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Farrow V. 
Chevalier. 
1 Salk. 339. 


Muſcot v. 
Ballett. 
Ciro. Jac. 369. 
9 Co. 60. 
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Hancock 
V. Field. 
Cro. Jace 170. 


Nicholas v. 
Pullen. . 
1 Lev. $3. 


1 Keb. 379.413. 
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As where the covenant was, Not to buy or ſell for two 
years, without leave of the plaintiff; and the breach aſſigned 
was, „That the defendant diverſis diebus et vicibus between 
ſuch a day and ſuch a day, had fold to A. and ſeveral other 
perſons unknown, goods to the amount of 100/. After a 
verdict, it was moved in arreſt of judgment, That the breach 
was uncertain as to times and perſons; but it was held to 


be ſufficient as a general aſſignment; for it was ſo deſcribed, 


that a recovery in this might be well pleaded in bar to an. 
other aCtion for the ſame cauſe. = ; . 


* covenant itſelf.” As, Y | 5 

If the leſſor covenants that he is ſeiſed in fee, or hath full 
power to leaſe. In declaring in covenant, it is ſufficient for 
the plaintiff to ſay, “That leſſor was not ſeiſed in fee, or had 
not full power to leaſe.” 3 „ | 

And then the defendant muſt ſhew that he had full power 

to leaſe, or was ſeiſed in fee, by ſhewing what eſtate he had 
at the time of making the leaſe, which then puts the plaintiff | 
upon ſhewing a ſpecial title in ſomebody. elſe. SL EO 


« But where the covenant is broken by ſome af of a third 


cc But the moſt general aſſignment is in the words | of the 


« perſon, it is not ſufficient to ſtate the breach generally, 


& for that act ſhould be ſet out; but it ſhould ſeem that it 
wh might be ſufficient to ſtate that breach in the replica · 
a e | pg | | 

As where the covenant was to ſave harmleſs from all ſuits 
and lawful evictions, the defendant pleaded performance. 
The plaintiff replied, that one J. S. took out an hab. fac. 
poſſeſſion. debito modo exeunt. &c., and by virtue thereof expel- 
led him. The deſendant demurred, and had judgment; for 
debito modo is not ſufficient, without ſhewing particulars. The 
hab. fac. poſſeſ. always recites the term of the judgment, and 


that it at leaſt ſhould be ſet out. = 


Wingfield v. 
Jherwood, 
Stile 5. 


3. Where the plaintiff aſſigns a breach, it ſhould be 


« ſo ſet out, that it may appear clearly to be within the 


&« covenant.” 


As where the defendant. covenanted in a leaſe, that he 


would not cut down more timber than was neceſſary for the re- 


pairs of buildings. The plaintiff (leſſor) aſſigned a breach, 
that the defendant had cut down trees to the value of 1ol. 


and converted them to his own uſe; and after a verdict, the 


judgment was reverſed for error : for there ſhould have been 
an averment, „That he had cut down more than was ne- 
ceſſary for repairs ,” for as there aſſigned, it was not within 
the covenant. Ei EY. 


For ſuch affignment of the breach was not within the 


« words of the covenant, and ſo was bad for the uncer- 
5 | e tainty; 


COVENANT. 


ce tainty; ; 1 where the covenant. may mot have been broken, 
„ the declaration aſſigning the breach i in that manner is ill.“ 


As where the covenant was by the defendant, that he, his 


executors, adminiſtrators, or aſſigns, would repair a mill, aud 


breach aſſigned the not repairing it by the defendant, his 


executors, adminiſtrators, and aſſigns. On demurrer the 
declaration was held to be bad; for the breach ſhould be in 
the disjunctive, or his aſſigns: for if my of them did re- 
| 88 the action would not lie. 


4. « Where there is a provife i in as deed, 98 hs 
« covenant, the plaintiff need not ſet it out in his declara- 


tion, but leave the defendant to plead it.“ | 
As n a covenant to deliver ſo much ſaltpetre before 50 


20th of Ofober ; and there was a proviſo, that if defendant 


war prevented by the ſea, that the .deed ſhould be void. It 


was held, that the plaintiff need not ſtate the proviſo, as it 


might avail himſelf. 


e But where hows is an 3 making part of the co- 


« venant, the plaintiff, in ſetting out the breach, ſhould alſo 
ec ſhew that the breach was not within the encopliney for 
« the declaration is on the whole covenant, and the brunch 
« will not be within it unleſs fo ſet out.“ | 


As where the plaintiff declared on a covenant by the 4. 


ſendant, to repair all the pales of a garden then demiſed, 


except thoſe to the eaſt ſide, and aſſigned the breach, in not 


Colt v. Howe. 
Cro. Eliz. 348. 
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Elliott v. Blake. 
Sir . Raym. 


65. 


would be matter of defence for the Ao? of which he 


Sir T. Jones, 


125. 


repairing /ec. formam conventionis. This was held well after 


a verdict ; but it was agreed, That it would have been bad 


on ſpecial demurrer, for want of lieg out 6 * uhat ag pale ; 


were not thoſe excepted.” 3 


And mote, „That if the plaintiff declares on a covenant 


«© which he ſets out, and afterwards aſſigns an REARED 
« breach, if under a ſciz. it (hall be rejected.? | 


As where the plaintiff declared upon articles, dated: TY 
zoth of December 1718, not to ſet up the trade of a baker, 


from the date of thoſe articles, for ſo many years, and after- 
Wards aſſigned a breach, That defendant did afterwards, 
to wit, I of May 1718, follow a trade.” This being 1 incon- 


_bltent with the articles, was rejected. | 
5. 6 Where a covenant is in the alternative; that i is, where 


« the covenantor undertakes for one of two _ breach 
“ ſhould be aſſigned as to both.” ' 


As where the defendant 3 that he would! not 
take wood without the aſſent or aſſignment of the leſſor or 


aſſigns: it was held not ſufficient to ſay that defendant took 


Hayman v. 
Rogers. 
1 Stra. 232. 


woll v. 


Noon. 


1 Leon. 250. 


wood without the aſſignment of leſſor or his aſſigns; for * 


might b be with their * and ſo n no breach. 5 
| But 


— — — — 2 
o 
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Aleberry v. 
Walby. 
1 Stra. 229. 
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Loggin v. Lord 
Orrery. 

Lord Raym. 
132. 


Lanning v. 
Lovering. 
Cro. Eliz, 927. 


Nokes's cafe. 
4 Co. 80. b. 


( 302 ] 


' COVENANT. 


But where the covenant was © to pay or cauſe to be 
paid, that the defendant had not paid, was held to aſſi 
the breach ſufficieatly, without ſaying “or cauſed to 4 


paid;“ for if the defendant had cauſed to be paid, he had 


paid. | 5 
„ But where the covenant is founded on the contingency 
ce of two things, and that which ſhall firſt happen, the plain- 
ce tiff may declare, on a breach ariſing from the happening 
« of one of them, without making any mention of the 
« other.” F 8 
As where the plaintiff declared on a covenant, whereby | 
it was agreed, that he ſhould deliver to the defendant a 
mare, and the defendant was to pay for the ſame twenty 
guineas, at the death of his mother, or day of marriage, 
whichever ſhould firſt happen. It was adjudged, That it 
was ſufficient, in declaring on the covenant, to ſtate the hap- 
pening of one of the contingencies, without ſaying that it was 
the firſt; and that if even the other had happened firſt, the 
declaration was {till good; for the delay was the plaintiff's 


Own. 


6, „% Where the action is for breach of covenant by he 
« act of a third perſon, the declaration ſhould ſet out, that 
«© the breach was by ſuch a perſon, under a claim of title, or 


« by lawful af; for the covenant on the part of covenantor 


« does not extend to the illegal acts of others, who are 
„ themſelves liable to an action.“ ; = 


As where the leſſor covenanted that the leſſee ſhould hold 
the lands diſcharged of payment of tithes, and the breach 
aſſigned was, a recovery of them in an action by the parſon. 
It was held on demurrer, That the breach was ill aſſigned, 
becauſe he had not alleged that the ſuit was lawful, or the 
tithes due ; for the covenant did not extend to illegal ſuits. 


The queſtions under this head are thoſe which for the | 


e moſt part ariſe under the expreſs covenant for quiet enjoy- 


« ment, or the covenant in law under the demiſe, and an 
« expulſion by a third perſon.” - EE 1 


The declaration, therefore, ſhould always ſtate the 
« diſturbance or eviction to be by a perſon by claim of title, 
« and not of title only but of good and elder title, for per- 
« haps the eviction might be by a perſon claiming under the 


« Jefee bimſelf.” 


e 


| tht 


; 


” COVENANT. 

| that Savery had elder title; for otherwiſe the covenant in law 
was not broken, x = | 8 
But it is ſufficient in ſuch a caſe, to aſſign the breach 
« by act of a perſon claiming by elder title, without flating 


0 


2 Lev. 37. 


1 quhat that title is ; for perhaps the plaintiff may not know 


r the title of the perſon expelling him: or ſtate that he 
« evicted him by legal proceſs.” Se, 


And therefore, if it appears from the declaration itſelf that 
the claim was by elder title, and not under the plaintiff him- 
ſelf, it is good, without ſetting it out as e/der title. 


As where the defendant declared on a demiſe to him for 
z year, and the breach aſſigned was, that J. S., who had 
title by 4irtue of a demiſe made to him of the ſame land, before 
that made to the plaintiff, had entered and evicted him; it 
was held to be well, on motion in arreſt of judgment; for 
the title appeared ſufficiently to be an elder one, and not 
under the plaintiff. 5 EEE. | 


— 


F oſter v. 
Pearſon. 
4 T. Rep. 617. 


Proctor v. 
Newton. 
2 Lev. 37. 


% And ſo where the breach is by a perſon included in the 


a couenant, it is not neceſſary to ſtate any title as to him 


« for the action is founded on the covenant itſelf.” 


As where the leſſor covenanted, * 'That during the term 
neither he, his heirs or executors, ſhould interrupt the leſſee;“ 
and the breach aſſigned was by entry of he executors of the 
lefſor, it was held, 'That no title need be ſet out as in them, 


Force v. Vines. 
1 Roll. Rep. 21. 


Ratcliff's caſe. 


1 Brownl. $0. 
S. Pcs: --- 


they being included in the covenant on the part of the leſſor. 


7. How far the breach ſhould be aſſigned, as affecting 
aſſignees, the diſtinction is ſettled in this caſe, viz. That 
where a thing is to be done by a man or his aſſigns, the 

breach muſt be in the disjunctive, that it was not done by 
him or his aſſigns : but where the act is to be done zo a man 
or his aſſigns, it is ſufficient to aſſign the breach, that it was 
not done to him, without mention of his aſſigns. 


Smith v. Sharp. 
1 Salk. 139. 


% But it ſhould ſeem that the rule here laid down, is only 


© the caſe where the action is not againſt the firſt covenantee 
we „%% - 

For where the covenant was on a leaſe to the defendant, 
by which he covenanted, he, his heirs and aſſigns, every 


Gyſe v. Ellis 
I Stra. 228. 


year, to plant eight crab-ſtocks ; and breach aſſigned that 


be had not planted ſuch a year; it was held to be well, 
without mentioning his afſigns : for the action being againſt 


the firſt leſſee, an aſſignment was not to be preſumed, 


So where the defendant covenanted for himſelf, his heirs 
And aſſigns, to pay rent, &'c.; and the breach aſſigned was, 
that he had not paid, without ſaying or his aſſigns,“ the 
Court held the breach well aſſigned; for they would not 
preſume an aſſignment. 1 1 

i 55 0 n 


Mayor of Lun- 
don v. Sir Filer 
Tench. 
Mich. 1733» 
B. R. 

Buller N. P. 164. 
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8 
Lovelock v. 
Sorrell. 


Mod. Caſ. 79s 


Polyblank v. 
Hawkins. 


Dougt. 314. 


fee, and not as ſtated, 


But it was agreed in this caſe, that the plaintiff need /et 
out no title, but declare generally © quod dimiſiſſet:“ and it was 


Aleberry v. 
Walby. 
x Stra. 229. 
2 Rel. 


Rea v. Burnett. 
2 Lev. 124. 


Needler v. 
Gueſt. 
Allen 19. 
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Incledon v. 
Cripps- 
Salk. 658. 


age, and could be rejected. But, if the title had bee 


COVENANT) - 
In declaring againſt an aſſignee, the plaintiff may declare. 


- againſt him generally as aſſignee, vithout ſetting out the meſne 


aſſignments, tor perhaps he may not know them. 

8. „If the plaintiff, in declaring in covenant, ſhould ſtate 
te the eſtate under which he derives his right to the action, 
& and he mi-/lates it, it 18 his error,” 2 IE 

The plaintiff, in ſtating his title in this caſe, ſet forth, 
That one Strobridge, who was ſeiſed in fee, made the leaſe 
in queſtion, and that on his death the eſtates in reverſion 


_ deſcended to the wife of the plaintiff, as his heir at law, 


whereupon he (the plaintiff) became ſeiſed of the reverſon, 


as of freehold, in right of his ſaid wife. On demurrer, the 


declaration was held to be ill; for from his own ſhewing, 
the eſtate he had was in him and his wife, in her right as of 


there ſettled, 7 hat where he had ſet out the title imperfecth,, 
(as in not regularly ſetting out a deſcent, by omitting the 
perſon under. whom plaintiff claimed,) that this was ſurpluſ- 
n ſtated 


wrong, as in the laſt caſe, it had been error. 


9. © In covenant, to pay a ſum certain, there can be no 
cc apportionment of demand, for the breach muſt follow the 
© covenant, which is entire.“ 5 ES 


Therefore, where the plaintiff declared, on a charter- 
party, whereby the defendant covenanted to pay the plaintiff 
ſo much, viz. 3 J. per ton for goods imported, and aſſigned 
a breach in not paying for ſo many tons, and one hoghhead : 
on demurrer, the breach was held to be ill aſſigned in charg- 
ing for the hogſhead, the covenant being only ſo much per ton. 
But aliter, had it been to pay ſo much per ton ſecundum 


 ratam, 


So where the covenant was, that the defendant was to 
take the plaintiff for his clerk, and allow him 25. per quire 
for what he ſhould copy; and breach aſſigned the non-pay- 
ment for four quires and three ſheets; judgment was in this 
caſe reverſed; for there could be no apportionment for the 
three ſheets. PET 


But where the plaintiff ſo claims more than the contract 
will ſupport, he may enter a remittitur for what he has 
claimed too much, and take judgment for the reſt, where 
the demand is not ſettled to a certain amount by the deed, 


but depends on ſomething extrinſic; for if the demand is ſo 


ſettled, as if it be a covenant to pay 20 4. there can be no 


' 126; Where there i is a joint comment ſeveral, all ſhould 
join in the action, or on demurrex on oyer it will be bad. 


hut if any named in the indenture have not ſealed it, they 
ſhould be excluded by an averment to that effect. But ad- 
vantage muſt be taken by pleading in abatement, if the action 
is brought againſt part only of the covenantors. 


11. Covenant for non- payment of rent muſt be brought 
where the lands lie, though the rent be made payable in 
another place. As here, where the lands lay in Ireland, and 
the rent was reſerved to be paid in London, it was adjudged, 
| That the action ſhould be brought in Treland. 


But debt for rent, where it — be e brought. 
ante 212. = | 


A Where the plaintiff cannot ſue on a breach of 
4 covenant, without ſome previous circumſtances to be 
e performed, the declaration * aver the  pevformunies 
of them.“ | 


As where the defendant covenanted to ſatisfy the puiutiff 
for all ſums of money which the defendant's ſon ſhould em- 
beꝛzle while apprentice to the plaintiff, within three months 


Vid. 


Vernon v. 
Jefferyes. 
2 Stra. 1146. 


Ee 
Buller N. P. 1 58. 


Barker v. 
Damer. 

1 Salk. 80. 
1 Show. 191. 
S. C. 


Crookhay v. 
Woodward. 
Hob. 217. 


after proof and requeſt made, the declaration laid only the 


embezzlement and requeſt, but not the time or proof. The 

plaintiff had a verdict 3 but * was arreſted for this 

8 

5 2. OF THE PLEADINGS ON THE PART or THE 
DEFENDANT. | 


Fheſe are, 1ſt. Performance. 2. Other fe in 


Bar. 3. Nil habuit in Tenementis. 4. Non eſt Factum. 
5. Entry and Eviction. 6. A Releaſe. 7. Accord and Satiſ- 
faction. 8. A Tender and Refuſal, 9. Levied by/Diſtreſs. 


10. Infancy. 11. Bankruptcy. 


7 of the Plea of Pirie 


TR to which plea, 1. „ If all the covenants (in an iden- 
ce ture are in the affirmative, the defendant may plead per- 
40 formance generally: ; but if any are in the negative, he muſt 
plead to them ſpecially (for a 1 cannot ho performed) 
and to the reſt generally.” 


And if he pleads otherwiſe, on demurrer, the defendant 
| ſhall have judgment. | 


Therefore where the defendant covenanted by charter- 
party, that he would ſail from the Thames to ſuch a place v 
in Spain, and the words were, „That he decederet procederet, 5. 
& ach deviet ;” he pleaded performance generally, and it 
| Was held ill; for e Was an W negative covenant 


- 6 that 


[3651] 
Co. Litt. 303. b. 


Croſwell v. 
Peachy. 
Cro. Eliz. 691. 


Laughwell. 
v. Palmer. 
1 Sid. 87. 
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en that he ſhould not deviate;” to which he ſhould have 


. pleaded ſpecially; for though he ſailed from the Thames to 


Ellen v. Bote. 
Alleyn 72. 


| Co. Litt. 203. b. 


Show. 1. 


Spain, he might have deviated. : 


| And the caſe is the ſame in debt on a bond for perform. 


ance of covenants. Performance is a bad plea ; for ſome of 
the covenants might be negative. : To 
2. * So if any of the covenants is in the ditjunctiue, he 
« muſt /hew which he has perfotmed.” - m 
So where the covenant is for the act of a ſtranger, per- 
« formance generally 1s a bad plea, it ſhould ſhew how per- 
formed.“ | ep 


is, Of the Plea of other Covenants in Bar. 


1. 4c A covenant in one indenture ſhall not be pleaded in 
cc bar to a covenant in another indenture, except ſuch be a 
& defeaſance of the former; for perhaps the iſijuries may 


* not be equal.“ 


As whete the plaintiff declared, That the defendant, by 
indenture, covenanted to pay to the plaintiff 300 J. per ann. 


ſo long as his wife ſhould live with and be ſupported by the 


plaintiff, and the action was for one quarter's ſalary. The 
defendant pleaded, That afterward, there was another inden- 
ture made between the ſame parties, that whenever the ſaid 
defendant and his wife ſhould come and cohabit together, 
that the allowance ſhould ceaſe; and pleaded further, that 
they did cohabit. . On demurrer, it was ruled to be a bad 
plea, and that the defendant ſhould have an action on his 
indenture, but could not plead it in bar of a covenant in the 
other. F 5 
But a defeaſance by another deed may be ſo pleaded in 
bar; but the ſecond deed muſt appear to be intended to ope- 
rate as a defeaſance, and contain proper Fords for that purpoſe, 


as reciting the firſt deed, and declaring it to be thereby 


e void.“ ” 5 

2. “But one covenant in a deed may be pleaded in bar 
te to a covenant in the ſame deed ; for the ſenſe of the parties 
ce is to be collected from the whole of the deed.” 


As in covenant for rent, the defendant was allowed to 
plead another covenant in the ſame indenture, that he (av 
lefſee) might retain ſo much of the rent for repairs aud 


charges. 


4. Of the Plea of Nil habuit in Tenementis. 
In this action the defendant cannot plead nil babuit 
in tenementis; for the indenture is an eſtoppel,” N 

| | e 8 6 4% 80 
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e 80 neither ſhall the defendant plead à plea which 


ce amounts to nil habuit in tenementis, though not ſo in 


„ terms.“ 


As where the plaintiff declared, as aſſignee of the rever- 


ſion from one Palmer who had by deed demiſed the premiſes 


in queſtion to the defendant for twelve years then unexpired; 


the defendant pleaded, That ten years before the making of 
the leaſe to him, that Palmer had ſold the reverſion in fee 


Palmer v.Ekins. 
2 Stra. $17, 


to one Bragg, and traverſes the ſeiſin of Palmer, as alleged 


by the plaintiff, To this plea there was a general demurrer, 
and the Court reſolved, 1. That the defendant's plea was 


tantamount to il habuit in tenementis ; for it denied the ſeifin 


in fee in Palmer, who had demiſed to him by deed, and fo 
was bad in law. 2. That the plaintiff, who was aſſignee, 
ſhould have the benefit of this eſtoppel, which runs with the 
land. 3. That the eſtoppel need not be replied, but ſhould 
be taken advantage of on demurrer, and that the plea in the 
| preſent caſe was bad on a general demurrer. 


4. Of the Plea of Non eſt Factum. 


15 Where the defendant pleads non eft factum, he cannot 
controvert the leſſor's title; for the iſſue is only on the exiſt- 
ence or goodneſs of the deed. PE ae do ape 


2. „ The defendant may, under this plea, ſhew that ſome 

© of the covenants in the deed have been altered or eraſed, 

ce or he may plead it;“ for if any covenant be altered or 

eraſed, the whole deed is diſcharged : for the deed is a com- 

plication of all the covenants, ſo that by changing any, the 
deed remains no longer the fame. e 


5. Of the Plea of Entry and Eviction. 


Friend v. 
Eaſtabrook. i 
2 Bl. Rep. 115%. 


2 Co, 23. 
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Cx. This is a good plea in covenant, but it muſt be pleaded 
to be ſuch as diſables the defendant from performing his cove- 


„ nant. - | - = 

For where the leſſce covenanted to build an houſe upen 
the land within ten years, and he alligned the term; on 
action brought for non-performance, the defendant pleaded, 


That the leſſor had entered and held poſſeſſion for part of 


Barker v. 
Fletwell. 
Codb. 69, 20. 


the ninth year. Per Cur. The defendant ſhould have ſhewn _ 


that the lefſor entered by wrong, and held him out, ſo that 


he could not build; for perhaps the leſſor's entry might have 
been lawful, as for non-payment of rent, which in fact was 


the caſe. 


So where the covenant was by the lefſee to drain ſuch 
water out of the land before ſuch a day, and on coyenant 
for non- performance, he pleaded, that before the day _ 


Carril v. Read. 
Cro, E.i2. 374 


Snelling V. 
Stagg and 
Andrews. 
Mich 26 

Car. 2. N. B. 
Buller N. P. 165. 


Co. Litt. 292. b. 
Eccles v. 
Lamhert. 
Alleyn 38. 


R rs v. Payne. | 


2 Wilſ. 376. 
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M.ddlemore 

v. Gooda'l. 
Cro. Car. 503. 
1 Roll. Abr. 41 1. 


6 Co. Blake's 
caſe, 43. 


Alden v. Blague. 
Cre. Jac. 99. 


of amends, accord is a good plea in diſcharge. 
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had entered and expelled him, and continued in poſſeſſion 
till after the day. This was adjudged to be a bad plea ; for 
it was a collateral act, and he ſhould have ſet out „ that he 
was prevented by the leſſor.” | e 


For if the covenant could be performed, an entry ſhall ; 


$ not excuſe the non- performance.“ 


As where, on a demiſe of a meſſuage with the appurte- 
nances, the defendants covenanted to repair, and breach aſ- 
ſigned in not repairing; the defendant pleaded an entry by 
the plaintiff into the back yard of the meſſuage. The Court held 
this to be no plea; for an entry into the back yard could not 
ſuſpend the covenant to repair the meſſuage, of which he 
was ſtill in poſſeſſion, though by ſuch entry the rent was 
ſuſpended. 5 Ls „„ 


6. Of the Plea of a Releaſe. 


If before a covenant is broken the cow-nantee releaſes to him 
all actions, ſuits, and quarrels, this doth not diſcharge the 
covenant itſelf ; becauſe that at the time of the releaſe there 
was no debt, duty, or cauſe of action. Ce 


But in that caſe, a releaſe of all covenants is a good diſ- 
charge of the covenant before it is broken. 955 


But wherever a diſcharge is pleaded in the nature of a | 


releaſe, the defendant mult plead it to be by deed, or it will 


be bad; for as the covenant is by deed, by deed only ſhall it 


be diſcharged. Blake's caſe, 6 Co. 44, a. 


And note, That where a covenant runs with the land, and 
the leaſe has been aſſigned, the covenantee cannot releaſe a 


covenant after it is broken, and action has been brought by 


the aſſignee; for the right of action is then attached in his 
perſon. But if covenantee had releaſed before a breach or 
action brought, it had barred the aſſignee even for a breach 
in his own time. Ms 


7. Of the Plea of Accord and Satisfaction. 


1. Accord and ſatisfaftion is another good plea in cove- 
* nant: for though this action is founded on a deed, and 


a deed can only be diſcharged by a deed, yet this is a 


good plea; for it is not pleaded in diſcharge of the cove- 
*.zant itſelf, but only in diſcharge of the damages, for the 
«© covenant remains.” FT e 


As when to breach aſſigned on a covenant, the defendant 


pleaded an accord or agreement, „ that the plaintiff ſhould 


“take thirty ſhillings in ſatisfaction of all damages;“ it was 
on demurrer ruled to be a good plea, for the reaſon above: 
for in every action where damages are demandable by way | 


7 2, ee But 


mage. ſuſtained. | 


it need not be pleaded with an wncore priſt. 
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2. „ But it is only a good plea where there has been an 
« actual breach for not till then are damages claimable.” 


For where the plaintiff declared, that in conſideration that snow v. 
he would permit S. P. to enjoy a farm at Chipſham for one Franklin. 
year, the defendant covenanted to pay the rent of 72 J. per Lutw. 358. 
ann., and alſo 200/. then in arrear; and the breach aſſigned | 

was, the non-payment of the rent, The defendant pleaded, 

that before any cauſe of action did ariſe on the covenant, that it 

had been agreed between him and the plaintiff, that the 


5 plaintiff ſhould take 30 J. in diſcharge of all covenants ; which 
the plaintiff had accepted. On demurrer, this plea was held 
to be a bad one, for at the time there was no covenant 


broken, and accord and ſatisfaction is no good plea, except 


in diſcharge of damages for a covenant actually broken, or da- 


g. Another plea is, that of tender and refuſal. But in this Carter v. 


action the damages, not the debt, being the thing in demand, 9 nes 


9. In covenant for non-payment of rent, the defendant Hare'v; Saville, 


cannot plead ler ied by diftreſs; for that is a confeſſion that 2 Brown 273. 


it war not paid at the day, to which time the breach refers; L 309 ] | 


but riens in arrere, or payment at the day, will be a good 


plea. 


10. Infancy is another good plea in this action; for an 3 v. 
*c 124 1 | 3 122 Fletcher. - 
infant cannot bind himſelf by deed, except for neceſſaries. Cro. Car. 129. 


This action was covenant againſt an apprentice, brought on 
the indenture, and held not to lie, he being an infant. 


11. If the defendant has leave to plead double, under Fiſh v. Miller. 
ſtatute 4 & 5 Ann. c. 16, he ſhall not be allowed to plead Gilb. 8 


Inconſiſtent pleas, as non eff factum, and a condition pre- 


cedent. th 


12. The plaintiff and defendant being joint leſſees of a Mayor v. 
leafe, the plaintiff releaſed his part to the defendant, who ay a} 
covenanted to repair, pay rent, and indemnity the plaintiff, CE 
On covenant brought, and breach aſſigned as to all, the de- 
tendant pleaded bankruptcy ; it was adjudged, That this being 
an expre/s and collateral covenant, was not diſcharged under 
the bankruptcy and certificate, for it was not a debt due at 


the time of the bankruptcy, and ſo could not be proved 
under it. 5 : ; „ 


4. OF THE EVIDENCE IN THIS ACTION. | 


1. « Where the plaintiff declares in covenant on any deed, 


ce he ſhall not be allowed to go into evidence of any matter 
out of the deed to ſupport his action; for the proof muſt 


6 4 . E : d * 
5 correſpond with the declaration.” 


309 
Littler V. 


Holland. 
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As where the plaintiff declared on certain articles, where- 
by he undertook to build two houſes for the defendant by a 
certain day (the 1/7 of April), in conſideration of which the 
defendant undertook to pay the plaintiff 500 l., and breach 
aſſigned in the non-payment, and averred performance, the 
_ defendant pleaded that the plaintiff had not finiſhed the 
houſes by the 1ſt of April, on which iſſue was joined: at 
the trial, it appeared that the parties had, by a fubſequenr 
paro! agreement, enlarged the time, and that the work was 
finiſhed within the time ſo enlarged, this evidence was held 
to be bad to ſupport the declaration, and the plaintiff was 
nonſuited; which the Court on application refuſed to fer 
aſide. ; | . 


2. © If the plaintiff aſſigns a breach generally, and after. 
„ wards narrows it to a particular matter, he ſhall be con- 
« fined to give his evidence to ſuch particular matter only.“ 


As where the breach aſſigned was, „That the defendant 
had not uſed the demiſed premiſes in an huſband- like man- 
ner; but, on the contrary, had committed great wwnſte, ſpoil, and 
deſtruction; it was adjudged that the evidence ſhould be con- 
| fined to the commiſſion of waſte, Sc, and that the plaintiff 
ſhould not be allowed to go into evidence of the not uſing 
the land in aa huſband-like manner if that did not amount 
to walte. _ TY d wy tg. 


3. Where the queſtion is reſpecting the time of a demiſe 
from A. B. where both parties admit his title, he may be a 


. witneſs; for this verdict cannot be given in evidence in any 


aCtion, either for or againſt him. 


Having now conſidered the rature of this aCtion, and the 
pleadings and evidence on it, the ſubſequent proceedings 
now alone remain, the Verdict and Judgment: but I ſhall 
previouſly mention this caſe relative to payment of money 
into court. CE 5 | | 


Upon a general count in coyenant, money cannot, be paid 
into court; for the action is for damages, which are uncer- 
tain, But on a ſpecial eount for a liquidated ſum, as for 
rents or for 5 J. per acre for plowing meadow, the Court will 
allow it. VVV | „ 


5. OF THE VERDICT AND JUDGMENT. | 


1. Where covenant is brought, and breach aſſigned, the 
not repoiring of houſes according to covenant, tbe damage: 
og ht ic be fich as are ſufficient to put the premiſes in repair at 
the time of the action braught ; and to that purpoſe they 
ougit to be applied, re 5 ; 


2. In covenant for non-payment of rent at divers days, 


whica amounts to ſo much, and in the declaration the ſum 


wo — te _ 1» 


_ arreſt of judgment. 
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75 nil caſt, it is not error, but the plaintiff ſhall have 2 | 


verdict for ſo much as is really in arrear. 


Where the breach was aſſigned in two coe and Auen 
*t appeared that for one the plaintiff had no cauſe of action, as Eliz. 685, 


= and for the other a good cauſe of action, iſſue being joined 


on both, and a general verdict found, and damages entire, the 


judgment was arreſted; for, tor Part, the Plaintiff had no 
cauſe of action. | 


If coverant be brought againſt tvo, and there be judg- porter v. Harris 
3 by default againſt one, and the other pleads perform- 1 Lev. 62. 


| ance, which is found for him, the plaintiff ſhall not have 
judgment againſt the other; for, on the whole, the plaintiiF 
has no cauſe of action. 


* c, In covenants eee if oy be once broken, and Swan's cafe, 
an N brought on the covenant and judgment for the U. Elz. 3. 


plaintiff, this judgment ſhall ſtand; and in caſe of a future 311 ] 
breach, plaintiff may have a ſeire facias on this Judge 


without bringing a new writ. 


And after a judgment by default, a welt of inquiry exe- Chauntflowe:: 


cuted, and damages — the defendant may move in . Pricſtley, et 
al. executors. 
| Cro. Ei.z. 914. 


And note, That where' there 4 is A ſpecial penalty i in a cove- Winter v. 


nant (as a charter- party, ex gr.) the plaintiff may either go Trimmer. 
for the penalty and reſcind the contract, or bring an action 1 Bl. Rep. 395 


on the caſe for breach of contract, and waive the penalty; 
in which cafe he may k recover more than the penalty. 


Seott v. Shep- 


2 Bl. Rep. 892. 
S. C ET 


CHAPTER IV. 


The Action of Aſſault and Battery. 


1. c A SSAULT is the unlawful ſetting upon the perſon 
« / N of any one, by the offer or attempt to beat, though 
cc without touching the perſon : as by raiſing a ſtick or fiſt 
ec to ſtrike, making a blow at a perſon, but miſſing him: 
& ſo lying in wait, beſetting one's houſe, is an aflault in 
«Jaw: 1 8 RT. = 
But words alone will not make an affault, though, what 
might otherwiſe be deemed an aſſault, words might explain 
away: as if a perſon lays his hand on his ſword, as to draw 
it, this might be deemed an aſſault; but when the party 
added, If this was not aſſize-time I would not take ſuch 
language; theſe words explained away the implied aſſault. 


e Battery is the actual \commiſhon of violence to the 
4 perſon, as, by beating, ſiiking, puſhing violently, or 
„ doing any *. injury, in an angry or ſpiteful manner.“ 


„ Under this head too falls mayhem, which is a more 
cc heinous kind of battery; that of wounding and depriving 
« a perſon in conſequence of it, of any member neceſſary 
c for his defence: as an arm, hand, eye, &c,” | 


In this action I ſhall conſider, 1. What ſhall conſtitute an 
Aſſault and Battery. 2. What ſhall excuſe it. 3. The Plead- 
ings on the Part of the Plaintiff and Defendant. 4. The 
Evidence. 5. The Verdict, Damages, and Coſts. = 


1. WHAT SHALL CONSTITUTE AN ASSAULT 

AND BATS ᷣͤ vv 

1. * The act cauſing the injury to the plaintiff need not 

& proceed from the immediate aſſault or act of the defendant ; 

« for any wanton act by which another perſon or thing 
&« cauſes a battery, will ſupport this action.“ . 


As where the defendant threw a lighted ſquib into the 
market- place, which being toſſed from hand to hand, by dif- 
ferent perſons, at laſt hit the plaintiff in the face, and put out 
his eye. This action was adjudged to lie againſt the de- 
fendant, though the injury was not cauſed by the immediate 


act of the defendant himſelf, 


80 


„ - WIE" 


. 


c 


ASSAULT AND BATTERY. 


80 if a perſon puſhes a drunken man againſt another, 
and hurts him, this is actionable, as an aſſault and battery, /: 
But if the defendadt intended to do a right act, as to aſſiſt 
him in going along the ſtreet without help, and in ſo doing 
an injury is done, he will not be anſwerable. 


„ 


2. To conſtitute an aſſault the injury ſhould os wilful, 
te or proceed from want of due care, for if not wilful, and 


„ done without default, the action will not lie.” As if a 


ſoldier at exerciſe, by accident, hurts his companion, it is 
not actionable; but it would be otherwiſe if it Proceeded 
from neglect, or want of due care. 


As if by a ſudden fright an horſe runs away with his 
rider, and runs againſt a man, it is no battery, and this may 
be given in evidence on the general iſſue; but if any perſon 


Had whipped the horſe, and made him run away with the rider, $ 
and hurt a third perſon, or the rider himſelf, he would be 


haves who had whipped the horſe. 


13 
Short V. 1 e- | 
joy. coram Lees 


G. Hall, 1752. 
BullerN, P. 16. 


Weaver v. 
Ward. 
Hob. 138. — 


Gibbons v. 
Pepper. 

4 Mod. 40s, 
Salk. 6. 37. 


3- © Where a perſon receives a bodily i injury in 3 
« quence of an act done by his own 1 confent, he ſhall not 


maintain this action.“ 


As where two perſons played at cabal by conſent, and 
one hurt the other, it was held to be no battery! ; for volents 


non fit injuria. 


« But in ſuch caſe the act from whence the injury pos 
« ceeds maſt be lawful.” ls 


For where, in this . the defendant would have giren 
in evidence that the plaintiff and he boxed by conſent, from 
whence the injury proceeded, it was held to be no bar to 


the action; for as the act of boxing is unlawful, the conſent 
of the parties to fight could not excuſe the injury. 


And in this caſe it was held, That if one licenſe another 
to beat him, ſuch licence is void, becauſe it is againſt the 


peace; and the ane had in this caſe a verdict and 
damages. | | 


* And note, That if two commit a bee 2 1 one of them 
dies after iſſue joined, yet mall the action continue againſt 


the other. 


© WHAT SHALL EXCUSE OR JUSTIFY THE | 
DEFENDANT IN THIS ACTION. | 


1. „ Wherever a perſon is acting under any 3 given 


to him E law, that ſhall be a ſulhcient juſtification. 


As, f. * If an officer has a writ or warrant againſt a perſon 
* who will not ſuffer himſelf to be arreſted, he may juſtify a 


Seating 01 or even wounding, in the attempt to arreſt him.“ 
| & 4 8 But 


Dalt. c. 22. 


Boulter v. Clerk, 
at n 


1747. 
Buller N. P. 16 
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Comb. 218. 
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Cro. Eliz. 145. 
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130. 


Ward v. Ayre. 
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* 
=, 


ASSAULT AND BATTERY, | 


But a Battery cannot be juſtified by an arre/? only, it will 
only juſtify the aſſault; for to juſtify a battery, reftance 


or an attempt to reſcue himſelf out of cuſtody ſhould be 


ſhewn, unleſs it be by way of molliter manus impoſuit, in 
which way alone the defendant may juſtify the beating, 
without ſhewing any reſiſtance or attempt to reſcue, _ 
And where a perſon juſtifies an aſſault and battery by 
virtue of a ſheriff's watrant, Ie need not ſbeꝛu the warrant ; 
for that muſt be returned to the ſheriff, | 5 


2. So in the exerciſe of his office a churchꝛuarden may 


Juſtify taking off the hat or laying hands on a perſon who is 


diſorderly in church, and turning him out for diſturbing the 
congregation ; but it muſt be by a molliter manus impęſuit. 


3. So the defendant may juſtify even a mayhem, if done 
by him as an officer of the army, as a puniſhment to the plain- 
tiff for diſobedience of orders, er other military crime: and the 
defendant may give in evidence a petition by the plaintiff to 
a council of war againſt him; and if by their ſentence the 
petition was diſmiſſed, it is concluſive evidence for the de- 
fendant. | 3 | | 3 


4+ A man may juſtify againſt any one vho aſſaults his 
evife, parent, or child, in their defence: ſo a wife may juſ- 
tify an aſſault in defence of her huſband. A ſervant may 
in like manner juſtify an aſſault in defence of his maſter; 
but a maſter cannot juſtify an aſſault in defence of his 
ſervant *: for the maſter may have an action againſt the 
perſon who beats his ſervant, with a per quod ſervitium 
amiſit, but the ſervant can have no ſuch action for beating 
his maſter, 2 | 


5. So one may juſtify the battery of a perſon who endea- 
vours wrongfully to di/pofſeſs him of: his lands, or to take away. 
his goods : but in the caſe of an entry on the lands, it muſt 
not be juſtifed as a battery, but as a mo/liter manus impoſuit. 


AM where the injury is a mere breach of a perſon's cloſe, 
the defendant cannot juſtify a battery without a regugſt to 
depart : but it is otherwiſe if one breaks down a gate, or 
enters vi et armis ; for there it is lawful to oppoſe force with 
force. ; oh 

6. A parent may give reaſonable correction to his child ; 
& &@ maſter to his ſervant or apprentice ; a ſchoolmaſter to his 
ce ſcholar, or a gaoler 1 his priſoner.” All theſe, therefore, 
are ſpecial juſtifications Le HA 

7. Wherever the aſſault or battery has proceeded from 
& the plaintiff's own fault, it is a ſuſſicient juſtification for 
„ the defendant.” | ED 

As where the plaintiff and defendant being at play, tho 
Plaintiff thruſt his money into defendant's heap; upon RES 

2 W 7 | 3 


—_ . 
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the defendant kept it, and then a diſpute and ſtruggle tock 


place, which was the aſſault for which this action was 
brought. The Court held the defendant juſtified and not 

gzuilty; for the firſt fault proceeded from the plaintiff, as fo 
a man might be made a treſpaſſer againſt his will. 


8. Under this head falls the moſt uſual juſtification in 


this action, viz. © That of ſon-afſault demeſne, or that the 


« firſt aſſault proceeded from the plaintiff himſelf.” 


If the defendant proves that the plaintiff firſt lifted up his 
ſick to ſtrike him, and offered fo to do, it is a ſufficient aſſault 
to juſtify his ſtriking the plaintiff; ſor he need not ſtay till 
the plaintiff has actually {truck him, for he might be diſabled 
by the blow. l | | 


« But there muſt be ſome proportion between the bat- 


« tery given and the firſt aſſault ; for every aſſault, however 
« ſmall, will not juſtify an enormous battery.” 5 


And the rule is laid down by Lord Holt, in this caſe, who 


held, That the meaning of the plea of ſon-aſſault was, that 
the defendant flruck in his own defence; ſo that if A. ſtrikes B. 
and a ſcuffle enſues, and the parties cloſe immediately, and 
in the ſcuffle A. is even mayhemed by B., that is to be juſ- 
tiſied under ſon-aſſauli but if, upon a little blow given to 
B. he gives a blow in return, which mayhems A. that is 
not juſtified under ſon-aſſault demeſne e for the reaſon why /on- 
aſault is a good plea in mayhem is, becauſe it might be ſuch 
an aſſault as would endanger the defendant's life. 


Therefore, in this caſe, the Chief Juſtice directed the jury 


to give a verdict for the defendant in a mayhem, the firſt 
aſſault being by tilting the form whereon the defendant ſat. 


But if the aſſault has happened in a church yard, ſon-afſault 
 demeſne will not juſtify the defendant; for the law ſo abhors 
violence in churches or church-yards, that it will not allow 
a man to ſtrike there, even in his own defence. 


3. OF THE PLEADINGS. | 


| I. OF THE PLEADINGS ON THE PART OF THE 
5 PLR... | 


1. The declaration in aſſault and battery cannot lay the 
offence on a day certain, and af divers other days and times; 
tor an aſſault is one individual act, a diſtinct offence, and 
| Cannot be laid with a continuando. | RES, | 


2, The offence ſhould be charged fully and poſitively, 
and not by way of recital, as © whereas A. B. on ſuch a 


n the King's Bench, 


day made an afſault.” This is where the action is by bill 
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For in the court of Common Pleas ſuch declaration would 
be good; for in that court the writ being ſet out in the 


- declaratidn, helps the want of a poſitive averment. 


But if the declaration is ſo in the King's Bench, the de. 
fendant ſhould take advantage of it by ſpecial demurrer ; for 
it will be good after a verdict. | ons 


3. For a battery of the wife, the huſband and wife ſhould 


Join in the action, and the damages be laid ad damnum ip. 


forum firſt, Becauſe the huſband is damnified by being put 
to expence for her cure, and in ſuing the action: and 2dly, 
Becauſe the action and damages ſurvive to the wife, to whom 

the injury had been committed. — 


And therefore, where the action was by huſband and 
wife, for a battery of the wife, and laid ad damnum iffius 
(viz. the huſband), the judgment was arreſted; for ſo the 


damages would not ſurviye to the wife, they being recovered 


only to the huſband. So if the aſſault and battery has been 
committed againſt 5 huſband and wife, he muſt bring his 

action alone for he injury done to himſelf; for the wife cannot 
join in an action for an injury done to the huſband : and 


therefore where a joint action was brought for ſuch battery 


and damages ſeparately aſſeſſed, the writ abated quoad the 
huſband. | „ 8 

4. The plaintiff, in his declaration in this action, may laß 
many things in aggravation, for which he himſelf could not 
maintain an action: as here, “for making an aſſault on 
himſelf, entering his houſe and aſſaulting his ſervants,” &c. 


F. If the defendant pleads fon-afſault demeſne, and the 


plaintiff can juſtify, he ſhould plead it; for he cannot give 
it in evidence under the general replication of de injuria ſua 


propria, | | 


And if the day is material, and the-defendant pleads /or- 
a/ſault, the plaintiff ſhould new aſſign; for otherwiſe, proof 


of ſon-afſault, any day previous to bringing the action, is a 


complete anſwer to it. 


Note, In this actiom, as in all others founded on torts, if 
the battery has been done by ſeveral, the plaintiff may bring 
his action either jointly or ſeverally. | = 


2. OF THE PLEADINGS ON THE PART OF THE 

| | | DEFENDANT. „„ 
1. To this action there are three ſpecies of defence: The 
firſt is the general iſue, not guilty; the ſecond, matter of eu- 
cuſe, as, that it was done by accident, and without the de- 
fendant's default, Sc., which may allo be given in evidence 
on the general iſſue : the third is a 7u/iification, which inſiſts 
upon ſome matter which made it lawtul for the n 


make the afſault. But a ju/ification muſt always be pleaded 


which we 


W ade c 5 YR: 
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and cannot be given in evidence on the general iſſue, as upon the 
eneral iſſue he cannot give ſon· aſſault demeſne in evidence; 
or it is a juſtification, and ſo of other cauſes of juſtification 
| Ai treated of before. | Boos $470 
But where in an action for an affault and falſe impriſon- 
ment againſt the captain of a ſhip, who pleaded not guilty; 
the defendant croſs-examined the plaintiff's witneſſes as to 
expreſſions uſed by the plaintiff, which would have juſtiſied 
the impriſonment, they tending to create mutiny and dif- 


| obedience. Though this evidence was objected to by the 
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Co, Litt. 282. b. 


Bingham v. 
Garnault. 
Sitting Londony 
I 785, * 
coram Buller J. 


plaintiff's counſel, yet the judge admitted it, holding as 


good evidence in mitigation of damages what was ſaid at the 


time ; for every thing which paſſed at the time was part of 
the tranſaction on which the plaintiff's action was founded, 
and he therefore could not be ſurpriſed by the evidence. 


2. If an indictment has been preferred for the ſame aſ- 


« fault and the defendant confeſſed it, and a cagnovit iudic- 


14 


, 


* 


2 Hawk. 333+ 


« tamentum been entered on the record, it eſtops the defendant 


« to plead not guilty to an action for the ſame offence,” 


*3. If the defendant juſtifies the aſſault and battery, he 


mulſt confeſs it, or, on demurrer, the plaintiff ſhall have judg- 


ment. e e POS, 
4- © The plea ſhould go to the whole offence as charged 
« in the declaration, or the plaintiff ſhall have judgment. 
« part of the offence of which it takes notice; ſon-afawlt 
« goes to the whole,” | „ 5 


For where, in treſpaſs for aſfault, battery, and wounding, 


dhe defendant pleaded, that he was conſtable of D., and for 
_ a miſdemeanor of the plaintiff's that he had laid hands on 


him, and carried him to the ſtocks, gue gf? eadam tranſgreſſio. 
On demurrer, the plaintiff had judgment; for the plea is a 
Juſtification, and goes only to the aſſault and battery, but 
takes no notice of the wounding, which is charged in the 
declaration, „„ „ | j 


„Neither is the general traverſe; as to the reſt, ſuffi. 


6 clone.” WHY 9 85 

For where, in aſſault, battery, and falſe impriſonment, the 
detendant juſtified the impriſonment under proceſs of an in- 
ferior court, but ſaid nothing more than a general traverſe 


to the aſſault and battery, the plaintiff had, judgment; for 


it was not ſufficient to jultify the impriſonment alone, though 
it includes a battery; but the defendant ſhould have pleaded 
to the aſſault and battery, by ſhewing reſiſtance made to the 
arreſt, . 5 | 1 „ | 
4. In an action againſt a ſervant, if he pleads a juſtifica- 
tion in defence of his maſter, he muſt plead it thus; © That 


the: 


Gibbon v. 
Pepper. 
Salk. 677 


1 


But if the plea is a juſtification, it ſhall go only to that 


pindlebury a 
v. Elmott. 
Cro, Eliz. 268. 


Truſcott v. 
Carpenter. 
1 Ld. Raym. 

0 229. ; 5 * 


Barfoot v. 
Reynolds - 
2 Stra. 953. 
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the plaintiff would have ſtruck his maſter if he had not ins 
terpoſed, and ftruck the plaintiff, prout ei bene licuit.” For 
the ſervant can only ſtrike to prevent an injury, not by wa 
of revenge; and therefore where the ſervant pleaded, * That 


the plaintiff having ſtruck his maſter in his preſence, that 


Yeward & ux. 
v. Baſely. 
x Ld. Raym. 62. 


he in his maſter's defence ſtruck the plaintiff,” the plea was 
held to be ill on demurrer, for the aſſault on the maſter 
might be over when the ſervant ſtruck the plaintiff, 


So in an action againſt the huſband and wife, the wife 
may plead that p aintiff was going to wound the huſband, 
and that ſhe, inſultum fecit, to defend him, and prevent the 
plaintiff from beating him. | irs 


e But in this or any other plea, the wife cannot plead 


& alone, the huſband muſt always join.“ 


Watſon v. 
Thorpe & ux. 
Cro. Jac. 239. 
| 319 


In affault and battery againſt the huſband and wife, he 
pleaded that his wife was aſſaulted, and that he in aid of 


and defence of her, aſſaulted the plaintiff, Sc. She pleaded 
ſon-afſault demeſne. There was a general replication to both 


pleas of de injuria ſua propria, and damages entire; and after- 


ward a repleader was awarded, for reaſon that the feme had 


pleaded alone, which ſhe could not do. # 


Fetter v. Beale, 
Salk. I 1 . 


Yelv. 68, 


Gray v. Hart. 
2 Salk. 517. 


6. * A former recovery of damages in an action for the 


es ſame offence is a good plea in bar,” Eh 


& And if the plaintiff has once recovered damages for the 
et aſſault and battery, he cannot afterwards recover in a new - 
te action, for any further miſchief or injury ariſing from the 
« {ame battery.” Sas” | 5 


As where, after the plaintiff in this action had recovered 
damages for the battery, a piece was cut out of his ſkull in 
conſequence of the former wounding, for which he brought 
a new action, it was held not to lie; for the battery itſelf is 
the ground of the action, and the injury the meaſure of the 
damages; but here the ground of the action was gone by 
the firſt recovery. 1 „ . 5 


So if a battery has been committed by ſeveral, and a re- 
covery had againſt one, ſuch recovery may be pleaded in 
bar to an action brought againſt any of the others for the 
ſame battery; for plaintiff can receive but one recompenſe 
VVV . | 


7. If the defendant juſtifies an aſſault and battery under 
a writ to the ſheriff, and watrant directed to him to arreſt 
the plaintiff, he ſhould ſet out from what court the writ 
iſſued, or it will be bad. Here he juſtified under a writ re- 
turnable in C. B., and it was held ill; for it might be a wit 
out of the K. B. or county palatine, which cannot be return* 
able in the Common Pleas, „„ 
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8. By ſtatute 21 Fac. I. c. 16., © all actions of aſſault and 
te battery muſt be ſued within four years; and this ſtatute 
0 muſt be pleaded in bar.” . | e 


Therefore where to this action defendant pleaded by miſ. Blackmore v. 
take non culp. infra ſex annos, it was on demurrer held to be 2 | 


2 bad plea. 


9. The defendant cannot plead double under the ſtatute, 2 Ld. Raym. 
the general iſſue not guilty, and a juſtification ; for they are 8 S. C. 


contradictory, ſince a juſtification mult admit what the ge- 
neral iſſue denies, Cr Ps 


2 Stra. 876. 


10. This being a tranſitory action, in which the time or co. Lit. 282. 


place are merely inducement, the place cannot be traverſed 


without ſpecial cauſe of juſtification, which extends to ſome 


certain place: as if a conſtable of a town of another county 
arreſts the body of a man that breaketh the. peace there, he 
may traverſe the county, but he mult not reſt there, but all 
other places ſaving in the town whereof he is conſtable. 


Note, By tat. 7 Fac. 1. c. 5. If treſpaſs in aſſault or bat. 
tery is brought againſt any juſtice of peace, conſtable, Ws. 
for any thing in execution of their office, they may plead the 
general iſſue, and give the ſpecial matter in evidence. 


By ſtat. 23 G. 3. c. 70. it is enacted, © That no writ ſhall Daniel v. 
&© be ſued out againſt or proceſs ſerved on an exciſe officer Wilſon. 
for any thing done in the execution of or by reaſon of hit e 


te office until after a month's notice in writing.“ | | 


In this caſe the defendant, who was an exciſe officer, 
having been in purſuit of ſome ſmugglers, had, after a vio» 
lent ſtruggle, in which he had been ſeverely beaten, taken 
ſome run goods, but the ſmugglers themſelves had retired. 
In about five minutes after the plaintiff, who had in truth 
nothing to do with the ſmugglers, paſſing by the defendant 
With ſpmething on his back, the defendant ſuſpecting him to 

be a ſmuggler ordered him to deliver what he was carrying. 

He anſwered, he had nothing to deliver, being only a fiſher- 

man, upon which the defendant aſſaulted him, for which 
aſſault this action was brought, and no notice having been 
given under the ſtatute the plaintiff was nonſuited : on a 
motion to ſet aſide the nonſuit it was contended, that notice 
was not required, the defendant not being then acting in 
the execution of his office: but the Court held, that the act 
was intended to protect ſuch officers as, acting in bond fide 
diſcharge of their duty, were inadvertently guilty of ſome 
exceſſes beyond the line of their duty; that that was the 
| Caſe here, the defendant having acted in the ſuppoſed exe- 
' Fution of his duty, and that he therefore was entitled to 
notice. | | 0 | p 
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4. OF THE EVIDENCE, 


1. OF THE EVIDENCE ON THE PART or THE | 4 
PLAINTIEFE. {3 


2 1. 1 8 5 plaintiff i in this action may allo proſecute the 


defendant by indictment for a breach of the peace, it is to 
be known that the plaintiff cannot give in evidence in the 
action a conviction on an indictment for the ſame afſault ; for i it 
is a rule of evidence, that no verdict ſhall be given in evi- 
dence except where the parties have been the ſame, and in 


one caſe the King is one of the parties, and in the other the 


plaintiff: nor is any thing to be admitted in evidence of 


Which both parties have not equal benefit; that is, ſuch as 


either party ſhould be Fqually:: at en to give in * 
in caſe it made for him. | ER 


2. © The plaintiff 1 was in a ole of aſſault allowed to give 
& in evidence what was felony.” 


As where in aſſault and battery, the defendant gave in 
ne that he was married to the plaintiff ; and to take 
away that evidence, the plantiff was admitted to prove that 


ſhe had another huſband living when ſbe married the plaintiff. 


3. In this caſe the memorandum was generally of Mi. 
chaelmas term, and ſon-afſault being pleaded, the fact was 
proved at a day within the term: a caſe being made, the 
Court held it well enough, for the plaintiff need have giyen 


no evidence on this plea, unleſs to aggravate damages; and 


the Court will not nonſuit N becauſe it is amendable by _ 
a new bill. | 


2. OF THE EVIDENCE ON THE PART or THE 
DEFENDANT. | | 


There is 2 difference to be obſerved bates was may 


be given in evidence on the iſſue of „n- aſſault demeſne and on 
*not guilty. If the defendant pleads Jon-afſault demeſne, and 


the plaintiff replies de in nfuria ſua propria, &c., the plaintiff 
ſhill not be allowed to give in evidence a battery at another 
day and place than that laid in the declaration. But upon 
not guilty pleaded, the plaintiff may give in evidence an 
aſſault and battery at any time or place. 


2. In an action by huſband and wife, for a battery of the 
wife, on the general iſſue pleaded, the defendant ſhall not 
be allowed to prove or to go into evidence that the woman 
is not wife to the plaintiff; it ſhould be pleaded in abate- 
ment, that ſo the plaintiff might x meet the e fairly. 


5. OF 
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5. OF THE VERDICT, DAMAGES, AND COSTS. 


| Tt is previouſly to be obſerved, that in caſes of very groſs 
affault, in which it is apparent that the damages will exceed 


- 10/., the- Court, or any judge of the court, may give leave 


to the plaintiff to ſue out a writ with a clauſe of ac etiam 
| hille, and hold the defendant to ſpecial bail, CD 
1 1. or THE VERDICT AND DAMAGES. bY 
1. In aſſault and battery, if the jury find upon the plea of 
not guilty, the defendant guilty in another town, or at an- 
other day than the plaintiff has laid, yet ſhall the plaintiff 


recover, for it is tranfitory. 


2. As to the damages, it is 2 general rule, that the plain- 


Litt. £ 485. 


« tiff hall have but one recompence in damages, though the 


ec aſſault and battery be committed by ſeveral, and though 
« his action be brought either joint or ſeveral.” _ 


As where in aſſault and battery againſt two, one pleaded 
not guilty, and the other ſon-aſſault demeſne, and both iſſues 
were found for the plaintiff; it was held, That there ſhould 
be but ſingle damages aſſeſſed. So where one defendant had 
pleaded ſpecially, and the plaintiff demurred, and had judg- 
ment on demurrer, it was adjudged that there ſhould be but 
ſingle damages aſſeſſed. | 1 


Therefore where the plaintiff declares jointly, the jury 
cannot ſever the damages ſo as to give greater againſt one 
than another. But if the jury find otherwiſe, the plaintiff 
may enter a nali proſequi againſt all but one, and have judg- 
ment againſt him. e „ 


But in this, as well as other actions of treſpaſs againſt 
te ſeveral, the 
« guilty. 25 | 

But in this caſe, where the action is joint, and no part of 
the evidence applies to one, the plaintiff muſt elect to pro- 
ceed againſt the reſt, and that one have a verdict. But in 


ſuch caſe, if there was good cauſe to make him a defendant, 
the judge will certify. ET 


And ſo in the caſe of a battery againſt huſband and wife, 
the jury may find the wife guilty, and the huſband not 
guilty ; and vice verſa, TE | 


3. Where there has been a mayhem, or wounding, the 
-ourt may upon view increaſe the damages, even though a 
mayhem was not laid in the declaration : but under the fol- 
lowing reſtrictions, viz. 1. The judge who tried the cauſe at 


% Prius may not himſelf increaſe the damages; he ought- 


to certify it by indorſing on the e what maim or wound 


jury may find ſome guilty, and others not 
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was proved : unleſs he is a judge of the ſame court wherein 
the motion is made for increaſe of damages. 


2. The plaintiff muſt always be preſent in court when the 7 
motion is made for increaſe of damages, 


3. The manner of wounding ſhould have been ſtated i in 
the declaration, 


” Re. Upon a motion to . the FIT ſuper viſum 
& wulneris, it ſhould be proved to be the /ame wound for 


ec which the damages were given.“ 


For where the maim in this caſe was the Joſs of an eye, 
the Court ordered the defendant and the witneſſes to appear 
and be examined, and ſeveral of the jury who tried the 
cauſe, and it appearing that no evidence had been given at 
the trial of the loſs of an eye, the Court would not increaſe 
the damages for that, for new evidence ſhould not * ad- 
mitted. 


5. But where the judge who tries the caſe certifies or 45 
clares that he is ſatisfied with the W the Court will 
not increaſe the damages. 


6. In this caſe, on a view of the party and examination 


of the ſurgeon, ore tenus, in court, the damages were in- 
creaſed from 111. 145. to $94 | 


Se. QF COSTS. 
1. By ſtat. 22 F 23 Car. 2. c. 9. * In aQjond of aſſault 


< and battery, if the damages recovered are under forty 


„e ſhillings, the plaintiff ſhall have no more coſts than da- 


cc mages, unleſs the judge ſhall certify that the afſault and battery 


« evere ſufficiently proved; and if any more colts are given, the 


cc judgment ſhall be void, and the defendant be acquitted, 


« and have his action againſt the plaintiff for ſuch vexatious 
« ſuit, and recover his coſts and damages in any court of 
ec record,” | 


It ſeems not to be completely ſettled whether in a caſe of 
this nature it is diſcretionary in the judge to certify or not: 


in this caſe Mr. Juſtice Fer held, That it was perfectiy diſ- 
cretionary to give or withhold the certificate. 


But it was there ſaid, that Juſtice Wine had held other- 


wile. 


But, x. The . muſt be ſolely an action of aſſault 
c“ and battery to deprive the plaintiff of his coſts; for if it 
« is coupled with any other offence which does not require 
t a certificate, and the defendant is found guilty, zhat ſhall 
c __ : out of the ſtatute, and give the plaintiff full 
6 coſts. 


For 
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For where in treſpaſs for an aſſault and battery, break- itbourn 
ing a ſtandard and roller, and taking and carrying away v. Kead. 
divers goods and chattels; the defendant was found guilty 8 7 18 
of all, except the taking and carrying away, and damages quot. 3 Will. 
found under forty ſhillings. On the queſtion ariſing con- 322. 
cerning the coſts, the Court held, That though the aſſault 
and battery alone might require a certificate, yet that part 
concerning the breaking the ſtandard and roller not requir- 

ing it, and both making one cauſe of action, that the plaintiff 
ſhould have his full coſtfffssf 55 
2. © But this matter to entitle the plaintiff to full coſts 
« where the damages are under forty ſhillings, muſt be 
« charged, and found as a ſubſtantive iſſue, and independent 


s of the aſſault; for where it is merely part or a conſequence _ 


« of the affault and battery, there ſhall not be full coſts.” 


For where the action was for aſſaulting the plaintiff, and cotterill v. 
tearing his coat, which the jury found to be a conſequence of the TING: 
battery, and damages under forty ſhillings, the plaintiff had * P. 556. 
no more colts than damages. e | oy 
And nleſs the tearing of the clothes be at a different Lockwood v. 


time, he ſhall have no more coſts than damages. Stannard. 


So where the declaration was, that the defendant aſſaulted Hamſon v. 
the plaintiff, puſhed him down on the ground, the ground Adſhead. + 
being covered with water, whereby his coat was wet and ous ah N 
ſpoiled, and he became ſick and weak: after verdict for the 32g. S. C. 
plaintiff, and damages twenty ſhillings, there being no certi _ _ 
ficate, the Court held the plaintiff not entitled to full coſts, L 324 ] 
for the ſpoiling of. his coat wwas not a diſtiuct thing from the aſs 

/ault, but an injury ariſing from the original cauſe of action, 

and a conſequence of it. OE | 


So where the action was aſſault and battery, with a nec Clerk v. Othery. 
non inſultum fecit on the plaintiff's horſe, and damages un- $a 924 
der 409. the ſpecial matter as to the horſe was held not to 

entitle the plaintiff to full coſts, it being part of the ſame 
offence. | | „„ . 

2. „ Though another offence be joined as the conſe- 

* quence of the aſſault and battery, if that is an offence in 

te itſelf actionable, though the damages are leſs than 4os., 

yet the plaintiff ſhall have his full colts,” | 


As in treſpaſs for an aſſault and battery of the plaintiff's 1 Stra. 192. 
wife or ſervant, per quod conſortium or ſervitium amiſit, and 
damages under 4os., yet ſhall the plaintiff have his full coſts; 
for the ſpecial damage is the giſt of the action, and of itſelf 
actionable, IE, | i | 

3. If the defendant juſtifies, he admits the battery, and in Richards v. 

ſuch caſe no certificate is neceſſary to entitle the plaintiff to HE: A 
e. B. 


full colts, if the damages are under 40. for the judge c. B. 
| = < >: | could Buller, N. P. 


3 30. 


"924 


Page v. Creeds 
3 Term Rep. 
391. 


3 Wil. 326. 


42 Wilſ. 326. 
P25 J 
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could only certify that the aſſault and battery was well proved, 
which the defendant admits. But if the defendant juſtifies, 
and the plaintiff makes a new aſſignment, to which the de- 
fendant pleads not guilty, if the damages are under 4os., 
the plaintiff muſt have a certificate to entitle him to full 
colts, 2 


« But the juſtification muſt be both of the aſſault and bat- 


« tery, in order to entitle the plaintiff to full coſts.“ 


For where in an action of treſpaſs for an aſſault and bat- 
tery, the defendant pleaded firſt not guilty to the whole; 
and, ſecondly, a juſtification of the afſault only, and the da. 
mages one ſhilling; it was refolved, That the juſtification 
not going to the ba tery, and there not being any certificate, 
that the plaintiff ſhould have no more coſts than damages. 


For the certificate under ſtat. 22 & 23 Car. 2. muſt be 
that the aſſaült and battery was well proved, not the aſſault 
alone; and therefor a juſtification of the aſſault only is not 
ſufficient. 1 8 | 


4. And by ſtatute 8 & 9 V. 3. c. 10. f 4. © If the 
te judge ſhall certify that the treſpaſs for which the action 
« was brought was wilful and malicious, though the da- 
«© mages were under 4©s., yet ſhall the plaintiff have his full 
ots. | | | | 8 | 

And where there was an aſſault only, and no battery, but 


that appeared to be ww/ful! and malicisus, (as drawing a {word 
and attempting to ſtab the plaintiff,) Lord Chief Juſtice 


Milles ſaid, That he would certify under this ſtatute, in 


order to give the plaintiff his full coſts, as the damages were 
under 4059. 8 | 


AS To cosrs To THE DEFENDANT. 


By ſtat. 8 & 9g V. 3. c. 11. Where there are ſeveral 


c defendants in an action of aſſault and battery, and one or 


c more ſhall be acquitted, the perſon ſo acquitted ſhall be 
« entitled to his full coſts, unleſs the judge certifies that 
tc there was reaſonable ground for making him a defend- 
dc ant.” Ante, 322. Coſgrove v. Hill. | 


2. By ſtat. 5 Fac. 1. c. 5. „ In actions of aſſault, battery, 
y 3”. 

% and falſe impriſonment, brought againſt zuftices of peace, 

& mayors, bailiffs, or conſtables, for any thing done by virtue 

« of their offices, if they have a verdict, or the plaintiff diſ- 

« continue, or be nonſuit, they ſhall have double coſts.” 


For conſtructions on this ſtatute, vid. ps/?, Ch. Treſpaſs 


And by ſtatute 21 Fac. 1. c. 12. the proviſions of the laſt 
act are extended to churchwardens and overſeers of the poor. 


t 006F: 7 


CHAPTER V. 
The Action of Falſe Impriſonment. 


PHE offence of Falſe Impriſonment conſiſts in the un- 
lawful detention of the perſon without any legal au- 


thority : it is therefore neceſſary to conſtitute this offence, to 


determine what detention is unlawful. 


Every detention of the perſon, as by confinement, either 


taining one in the ſtreet, isan impriſonment. 


T ſhall therefore conſider, 1. What arreſts or detentions 
are illegal, and as ſuch will ſupport this action: 2. What are 
legal, and ſo afford a good juſtification to the perſon ſued 


in a priſon or private houſe, in the ſtocks, or by forcibly de- 


| 2 Inſt. 589. 


in this action for the arreſt or detention: 3. The pleadings 


and evidence on the part of the plaintiff and defendant: 
and, 4. The verdict and damages. | no 


But it is previouſly to be obſerved, that no aCtion of falſe 
impriſonment lies againſt a judge of a court of record, for 
any act done by him in execution of his office, nor for any 
miſtake of judgment: neither are his acts or deciſions tra- 


Groenvelt v. 
Burwell. 


Salk, 39 6, 


verſable. This was decided in this action brought againſt 


the officers and cenſors of the College of Phyſicians, who, 
having a power to examine and puniſh by fine and impri- 
ſonment, were held to be a court of record, 


1. WHAT ARRESTS OR DETENTIONS ARE 
N IKEGAL. | 


| Arreſts are illegal, 1. Conſidered with reference to the 


| Perſon arreſted : 2. To the Writ or Proceſs: 3. To the Court 
_ whence it iſſues: 4. In Caſes reducible to no certain 
"nary | Ca "OR 


1. OF ILLEGAL ARRESTS WITH REFERENCE TO THE 


I. An executor or adminiſtrator can only be arreſted for a 
debt of teſtator's or inteſtate's, on a ſuggeſtion of a devaſtavit ; 
*therefore, where no ſuch ſuggeſtion was made, and the-plain- 
tiff who had adminiſtered to her huſband was arreſted for 
a debt due by him in his lifetime, this action was adjudged 
to lie againſt the plaintiff in that action, and the attorney in 


Barker Execu- 


tor v. Braham 
& Norwood. 


PL 327 ] 


it who had ſued out the writ. It was conteſted in this caſe, 


that the action ſhould not lie againſt the attorney; but the 
EE | -Y 2 Court 


* 
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Cameron v. 
Lightfoot 

2 Black. Rep. 
1190. 


Tarlton v. 


8 Fiſher. 


Doug]. 646. 
Counteſs of 


Rutland's caſe, 
6 Co. 52. b. 


Wilſon v. 
Tucker. 
Salk. 78. 


Bardolph v. 


Perry & ux. 
Moor, 701. 
Wilmot v. 
Butler. 


Sayer Rep. 149. 


Langſt ff v. 
N. 
1 Wilſ. 149. 


Harriſon v. 
Bearcliffe. 
2 Stra. 1272. 


Edwards v. 
Rourke & ux. 


1 Term Rep. 


Andrews. 


2 Black. Rep. 
720. and cafe 
ibid. | 
Poyley v. 
White 

Cro. Jac. 323. 


- againſt the wife when: /ole, and pending the ſuit ſhe marries, 
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Court held him liable, the offence 
all are principals, | 


ce But a diſtinction is to be obſerved between arreſts of 
« perſons not liable to arrefts, and arreſts of perſons who are 
tc liable in general, but have a particular privilege or exemption ; 
« for the arreſt of theſe laſt is not illegal, nor ſubjects 
« the party to this action.“ | _ | 


being a treſpaſs in which 


As where the plaintiff was a zwitneſt in a cauſe at Węſimin- 
er, and was arreſted by the defendant in returning from 
thence, falſe impriſonment was held not to lie againſt the 
party who arreſted him; for the exemption from arreſts is a 
privilege not of the perſon but of he court, and the writ is not 
void, for the ſuit continues, though the party may be diſ- 


charged on motion. | 


So in the caſe of other privileged perſons, as peers, certifi- 


_ cated bankrupts, inſolvent debtors, or ſuch like, no action of 
falſe impriſonment lies for arreſting them; but in ſuch caſes 


the action was held clearly not to lie, as againſt the officer 


who made the arreſt, for he was at all events juſtiſied by the 


writ, which was compulſory, 


But in caſe of an arreſt on a Sunday, the proceſs being de- 
clared by the ſtatute to be void, this action will lie. 


2. ©. In actions againſt hy/band and wife, the arreſt is only 


legal, if made in purſuance of theſe caſes.” _ 


1. If the action is againſt the huſband and wife for a debt 
of the wwife dum ſola, and judgment for the plaintiff, the capiar 


| ſhall iſſue to take the bodies of B50 huſband and wife in exe- 


cution, for it muſt follow the judgment. 


' Soin an action againſt the huſband and wife for an aſ- 
ſault by the wife, it was held that both might be taken in exe- 
cution. | | „„ 


But this is the caſe only in arreſt on final proceſs; for in 
the caſe of meſue proceſs, where both were arreſted for a debt 
of the wife's, dum ſola, ſhe was diſcharged, and he retained 
till he found bail for both. | Fs | 


So where non eff inventus was returned as to the huſband 
to a writ againſt both, and the wife only arreſted, ſhe was *diſ- 
charged out of cuſtody, though the ſuit was for a debt of the 
wife's, dum ſola. f . 

So where an interlocutory judgment was ſigned againſt 
both, and a ſci. fa. iſſued againſt the bail, who ſurrendered 
them into cuſtody before execution, the wife was diſcharged. 


2. But if the action had been originally commenced 


and 


* 
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and the plaintiff has judgment, the capias mall 


iſſue againſt 
the wife only, and not againſt the huſband, 


3. But on all judgments obtained on the wife's contraQs, 


or for her torts committed during coverture, the writ ſhall go 


- againſt the 3u/band alone. 


3. Where a writ iſſues againſt any one, and the officer 
«© miſtakes the defendant, and executes the writ by arręſting 
« a wrong perſon, the perſon ſo arreſted may maintain this 
action, even though he was himſelf acceflary to ſuch falſe 
60 arreſt. 5 N | | Res 
As where in falſe impriſonment the defendant juſtified, 
his name; who anſwering which was not his true 
name, the defendant arreſted him; on. demurrer this plea 
was held to be bad, for the officer muſt take the right perſon 
at his peril, . 7a 
80 where a commiſſion of rebellion iſſued againſt one 


that he, having a warrant againſt 4 S., aſked of the plaintiff 


urbane, and a perſon of the name of Green appeared be- 


fore the commiſſioners, and affirmed himſelf to be Thurbane, 


„ 
Anon. 
Cro. Car. 513. 


Coot v. 
Li ghtworth. 
Moor, 457. 


 Thurbane's 
caſe, Hard. 323, 


and being apprehended, he reſiſted and ſnatched the com- 


miſſion and tore it in pieces. For this on an attachment it 


was ruled by Chief Baron Hale, that though he had fal/ely 


affirmed himſelf to be Thurbane, yet that would not excuſe the 


_ commiſſioners from falſe impriſonment, for they had no war- 


rant to arreſt him. 


But in ſuch caſe, though miſtake will not excuſe, | yet it 1 


will go very far in mitigation of damages, 


2. OF ILLEGAL ARRESTS WITH REFERENCE, TO THE WRIT, 


I con OTHER PROCESS, WG 

This is, 1ſt, Where the Arreſt is made without Proceſs, oh 
a Charge only: 2dly,, Where the Proceſs is void; 3dly, Where 
it is irregulaa. 8 | 18 


8 Of Arreſts on a Charge only. 


If a perſon ſuſpect another to have robbed him, or to have 
committed any other felony, and charge a conſtable with 
him, who takes him into cuſtody, and brings him before a 


magiſtrate, before whom an inveſtigation taking place, the 
charge turns out to be unfounded, the perſon who gave ſuch 


charge is liable to an action for falſe impriſonment. The 


But the merely giving a perſon in charge to a peace-officer 
where the officer never takes the perſon into cuſtody, is not 
an impriſonment which will ſupport an action. 8 


Stonehouſe . 
Elliot. 6 Term 
Rep. 375. 
Eſpin. N. P. 
Caſ. 271. 8. C. 


doubt in this caſe was, Whether in ſuch caſe the remedy was 
not caſe for maliciouſly charging the party ? Pof, 334. Sa- 
muel v. Payne. | | 8 „ 


Simpſon 
v. Hill. 
Eſpin. N. P. Caſ. 


431. 
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Parſons v. 
Lloyd. 

3 Wilf. 341. 
2 Black. Rep. - 
845. S. C. 
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| 2. In the Caſe of Void Proceſs. _ 

The plaintiff in this action was arreſted by the now de. 
fendant, by a writ of capias ad reſpondendum, returnable the = 
term next but one to the teſle (it was of Trinity Term, and re- 
turnable in the Hilary following): this writ being irregular 
and void, (as every writ of meſne proce/s ſhould be returnable 
the next term to the tefte, for otherwiſe the defendant might be 
impriſoned for a long time, ) falſe impriſonment was adjudged 


to lie againſt the now defendapt, who was plaintiff in the 
formeraQion; though it was agreed that this writ had been 


a good juſtification to the officer. 


Phillips v. Biron. 
x Stra. 509 


3. In the Caſe of Irregular Proceſs. 


As where the defendant in a former action (the plaintiff 
in this) had been arreſted by a ca. /a., founded on a judg- 


ment, which was afterwards ſet aſide for irregularity; it was 


adjudged, that he might well maintain this action for the 
arreſt, And a diſtinction was taken between proceſs irre- 

gular and erroneous; viz. © That if erroneous, it is the | 
ic act of the court, and the party ſhall nor ſuffer ; but if it 
« js irregular, it proceeds from the act of the party or his 


dc attorney, and an action will he on it.“ 


Burſlem v. Fern. 
2 Wilſ. 47. 


Smith v. 
Bouchier. 
2 Stra. 993 


[ 330 ] 


And the proceſs of arreſt has been held irregular and void in 
the following caſes: | 


ift, «© Where filled up without proper authority.” 


1. As where Burſtem the plaintiff being indebted to one 
Jones, Jones' attorney ſued out a writ againſt him, but the 
under-ſheriff left a blank in the writ for the name of a 
bailiff, and Fones's attorney inſerted the name of Fern (the de- 

endant), who arreſted the plaintiff. Falſe impriſonment was 


adjudged to lie againſt Fern, for the arreſt was illegal, as 


the under. ſberiſ ſhould have inſerted the name in the writ of 
ſome ſheriff's officer; for by leaving it to the attorney, he 
might nominate perſons of no property, or infamous cha- 
racters, who might be guilty of oppreſſion, and have nothing 
to anſwer to the party injured: the arreſt ſhould be by the 
officers of the ſheriff, who have given ſecurity to him. 


2dly, Where it has iſſued informally.” 


The defendant in this caſe juſtified an arreſt of the plain- 
tiff, by proceſs out of the Vice-Chancellor's court of Oxford, 
and ſhewed that by the cuſtom a plaint:ff making oath of his 
cauſe of action, and that he believes that the defendant will 
abſcond, may have a warrant to arreſt him and hold him till 
ſecurity given, and then ſhews. that he made ſuch oath of 
his cauſe of action, and that he ſuſpeFed that the defendant 


would run away; upon which he had a warrant from the 
Vice-Chancellor, and arreſted the now plaintiff, Upon de- 


murrer, 


cy * Oo WO * a * 8 


— 
U 


< JI 


cannot be arreſted in another, without a teflatum capias, or 
| ſuggeſtion that the defendant was commorant in ſuch other 
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murrer, the Court held the cuſtom not to be purſued, for 


the cuſtom is to ſwear to the belief of the defendant's inten- 


tion to abſcond, and here the plaintiff only ſwore to his f. 


picion, which is not the ſame; for that may be a ground of 
ſuſpicion, which will not induce a belief, and the arreſt being 
thereſore made under the cuſtom, was illegal, and that fo 
the party might have this aCtion of falſe impriſonment. 


3. When the proceſs was not returnable on a day certain, Johns v. Smith, 
under which the defendant had been arreſted, the writ was Cro. Jac. 514. 
adjudged to be void, and this aCtion to lie for the arreſt. = : 


4. Where the defendant was arreſted, and the affidavit to 2 Wilſ. 226. 
held him to bail avas irregular, ſaying in indebted for is indebted, | 
ſo that he was entitled to be diſcharged; Juſtices Clive and 

Gould were of opinion, That this aCtion lay againſt the plain- 


tiff, or filazer, for ſuch arreſt. | 


5. Where a judgment is of one county, the defendant Allen v. Allen. 
2 Black. Rep. 
694. 


county. In ſuch caſe, therefore, where the defendant was 


| fo arreſted, without any refatum or ſuggeſtion, this action 
was held to lie. | TY, | | 


3. OF ILLEGAL ARRESTS, WITH REFERENCE TO THE COURT | 


OR MAGISTRATE WHO HAS ISSUED THE PROCESS. | 
This is, 1. By ifluing Proceſs where it has no Juriſdiftion ; 


2. Where it exceeds or does not purſue its Juriſdiction: 3. Where 


the ſubſequent Proceedings are irregular, | 
I. Where there was no Juriſdiction. 

1. If a perſon is arreſted by proceſs out of an inferior Higginſon v. 
court not having juriſdifion, he may have this action againſt en 7 
the plaintiff in that action; and his having pleaded to that 280 © 
action in the inferior court ſhall not be ſuch an admiſhon of Buller, N. P. 
the juriſdiction as ſhall bar him of his action for the falſe 83. . 
impriſonment; for every one ſhould know the extent of that 
court's juriſdiction to which he applies for redrels, | 


2. Where the Inferior Court exceeds or docs not L 2211] 


purſue its Juriſdiction. 


1. © And wherever an authority to commit is given by 


4 ſtatute, it muſt be ſtritly purſued;” as in the caſe of Smith 


and Bouchier, Ante, 329. | 


1. So where, by ſtatute 14 H. 8. all perſons are forbid to nyag Bon- 
practiſe phyſic in London, or within ſeven miles of it, unleſs ham's cate. 
allowed by the preſident and cenſors of the College of Phy- CD. . 
ſicians; and ſour cenſors are appointed yearly, who may prun/b 
by fine and impriſonment perſons offending in practice, non bene 


 Wendo et extquendo facultate medicine, The plaintiff practiſed 


in London without being ſo allowed, and being ſummoned, he 


laid be avould practiſe without their permiſſion ; for which, by 


1 4 Warrant 


334 


Dyer v. Miſſing. 
2 Black. Rep. 


i 1035. 
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Warrant from the prefident and cenſors, he was committed to 


the Counter; and on bringing this action for falſe impriſon. 
ment, it was held well to lie: 1. Becauſe the act appoints 252 
cenſors to fine and impriſon, here it has been done by e pre- 
ident and cenſors: 2. The offence fqr which the party is to 
be committed is pro non bene exequendo facultate medicine ; here 
the commitza? is for ſaying that he would praffife without their 
permiſſion : ſo that the power of committing not being ſtrictly 
purſued, the perſons committing were held to be treſpaſſers, 
and that the action lay. WE | 


2. © So in the caſe of commiſſioners of bankrupt.” 


This action was adjudged to lie againſt the defendants, 
who were commiſſioners - of bankrupt, for committing the 
plaintiff, (whom they ſuſpected of ſecreting part of the 
bankrupt's effects,) for not appearing on the fir? ſummons. 
The ſtatute of 1 Fac. 1. c. 15. enacting, That in ſuch 
* caſe a ſummons ſhall firſt go to the party to appear, and 
& on his default, or neglect, a warrant or ſecond ſummons; and 
cc if brought in on the warrant, he refuſes to be examined, 


4 or on a ſecond ſummons neglects to come, then, and not be- 


& fore, the commiſſioners have power to commit;” and here 


having been committed on the firft ſummons, the impriſon- 


ment was contrary to law. Tn” 


Miller v. Seare 
& alt. 
2 Black. Rep. 


1141 


L 3321]: 


Cravvley's cafe. 
C10. Jac. 567. 


Hill. v. Bate- 
man. 
1 Stra. 710. 


niſhes by penalty, and orders the party to be impriſoned 


And this action lies againſt commiſſioners of bankrupt ſor 
any commitment not warranted by their power; as for not 
anſwering a queſtion, which queſtion appears to be impro- 
per; or where they do not acquieſce in a ſufficient anſwer, 
but commit the party; ſo if the lime committed for is im- 


proper. 


3. Where the Court or Magiſtrate has Power, but 
the Proceedings are irregular. 


1. The defendant was committed by the ſeſſions for not 
taking on himſelf the office of conſtable of a place of which 
he denied that he was an inhabitant. This commitment was 
adjudged unlawful, for he ſhould i have been indifed for 
refuſing to undertake the office; and if he had been found 
on the indictment to be an inhabitant of the place, he 
ſhould have been fined, and committed only for non-payment 
of the fine. | | | TER 


So where the defendant was a juſtice of peace, and con- 
victed the plaintiff for deſtroying the game, and though it 
was proved hh the plaintiff had effects ſufficient to anſwer the 
conuiction if diſtrained, yet the defendaut ſent him immedi= 
areiy to Bridewell, without endeavouring to levy the penalty 
upon his goods. This action was held well to lie againſt the 
Juſtice for ſuch irregular commitment; for the ſtatute pu- 


only 


* 


— 
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only in cafe of non-payment ; therefore the juſtice ſhould firſt 
have iſſued his warrant tp levy the penalty. LN wes 


So where the plaintiff was convicted in a penalty for har- 
bouring run goods contrary to ſtatute of Ges. 1. in a penalty 
of 13/., which he offered to pay, but was kept in cuſtody 21// 
he paid a further ſum of 5,8. 4 d. for fees, which could not by 
law be demanded : this action was adjudged to lie for ſuch 
detention, when he was entitled to a diſcharge. pr 


For, by law, an officer arreſting a perſon on a warrant, 
cannot detain him for his fees. 5 | 


But where a perſon was arreſted, and ſoon after a dif- 
charge was given him by the plaintiff, but the officers de- 
tained him 24 hours after the diſcharge was ſent: on an 
action being brought againſt the ſheriffs for falſe imprifon- 
ment, the defence was, That they detained the plaintiff in 


Smith v. Sibſon. 
1 Wilſ. 153. | 


Maſon v. 
Cutterſon. 

1 Lord Raym. 4. 

Taylor v. 

Brander & alt. 

Eſpin. N. P . Caſ. 


45. 


this action only till they ſearched the office to ſee if there 


were any more writs againſt him. Lord Kenyon held, That 


where a perſon is arreſted, that the officer is not bound to 


ſearch if there are any other writs againſt the perſon arreſted 
till a written diſcharge comes from the plaintiff at whoſe ſuit 


the perſon is arreſted ; the officer is there allowed a reaſon- | 


able time to make this ſearch, and as 24 hours ſeemed a 
_ reaſonable time for this purpoſe his Lordſhip directed a 


nonſuit. 


2. «“ So though the original arreſt might be warrantable, 
yet for any ſubſequent oppreſſion or cruelty, this action lies.” 


As where the defendant was governor of Senegambia, and 
the plaintiff being an officer, from the dangerous ftate of his 
health, had quitted his poft without leave, for which-he was 
juſtly put into confinement ; but it appearing that circum- 
ances of ag” and wanton cruelty had been practiſed, as 

_ confining him for a long time in a dungeon, withoftt the be- 


Wall v. M*Na- 
mara. 
r T. Rep. 536. 


nefit of freſh air, when dangerouſly ill, he recovered conſider- 


able damages in this action. „ | 
For other caſes of arreſts, vid. Action of Treſpaſs on the 
_ Caſe, Chap; Hl. | 6 | | 
4. OF CASES REDUCIBLE TO NO CERTAIN HEAD. 
As, 1. The mayor and burgeſſes of St. Alban's made a 
rate for building a court-houſe, to be aſſeſſed on the mhabit- 
ants at large, and made a bye-law thereon, © That any one 


refuſing to pay ſuch rate ſhould be impriſoned.” Under this 
bye-law the plaintiff was taken and impriſoned, and this 


Clark's caſe, 
5 Co. 64. 
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action was adjudged to lie for ſuch impriſonment; for no 


| bye-law can create ſuch a power; it is contrary to Magna 
Charia, whichꝭdeclares, That nullus liber homo capietur aut 
impriſenetur niſi per judicium parium ſuorum.“ 5 | 
2. So where a perſon was arreſted and the perſon at 
Whoſe ſuit he had been arreſted ordered the ſheriff to diſcharge 


* 


Withers v. 


Henley. 


: Cro, Jac. 379- 
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Rafael v. 
Verelſt. 
2 Black. Rep. 


1055. 


Moſtyn v. 
Fabrigas. 


. Cowpe 161. 
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him, and releaſed him of the action, notwithſtanding which 
the ſheriff detained him, this ation was adjudged to lie 
againſt the ſheriff, So where there was a ſuperſedeas ſent to 
the ſheriff, and the party was not diſcharged, this action wag 
held to lie. „„ 


5 « Where any Falſe impriſonment has been done by 256 
& influence or procurement of another, this action ſhall lie.“ 


As where the defendant, who was an Zaft India go- 
vernor, prevailed on the Nabob to impriſon the plaintiff : this 
action was adjudged to lie againſt him, though the actual 
impriſonment was by another. VV | 

4. So this action lies for any injury committed in a foreign 
country; as in this caſe, againſt the governor of Minorca by 
an inhabitant whom he had falſely impriſoned, : 


5, By ſtat. 5 H. 4. c. 20. juſtices of peace ſhall impriſon : 
no perſon but in the common gaol, ſaving the rights of 


lords, who have gaols in their franchiſes. res If falſe 
1 


3 Bl. Com, 127. 


Britton v. Cole. 
Salk. 48. 
Counteſs of 
Rutland's caſe. 
6 Co. 52. 
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| « if made by an officer having authority to arreſt, or under 
« ſuch officer's or magiſtrate's warrant under hand and ſeal, 


Samuel v, 
Payne, 


Dough. 345. 


impriſonment would not lie on this ſtatute, 1 
peace impriſons a perſon elſewhere? 


2. WHAT ARRESTS OR DETENTIONS ARE 
LEGAL. . 


1. The firſt is the caſe of arreſts under the proceſs of 
ct ſome court of juſtice having cognizance of the cauſe, 


a juſtice of 


„ which proceſs has regularly iſſued,” 


But a diſtinction is to be obſerved in the caſe of officers 
and private perſons. If the action is againſt the fherif* for 
the arreſt, he ſhall 7u/7;fy ſufficiently by fhewing the ꝛꝗvrit. 
So it is in the caſe of his bailiff or officer, with this differ- 
ence, that the ſheriff mu? ſhew the writ returned, if return- 
able; which the bailiff need not, as it is not in his power, 
But if the action is againſt the plaintiff in the firſt action, 
or a mere ſtranger, they cannot juſtify unleſs they ſhew a 
judgment as well as execution for the judgment might have 
been reverſed. a . 


2. A ſecond good juſtification under 2 legal arreſt ie, 


«© and expreſſing the cauſe of the commitment.” 


1. A peace officer can juſtify an arreſt on a charge of felony, 
though he has no warrant againſt the perſon charged, and 
though it ſhould afterwards appear that no felony had been 
committed; but in ſuch caſe a private perſon could not juſ- 
tify, for a peace-officer is bound to take into cuſtody a perſon 
charged with a felony, and bring him before a magiſtrate; 
and it would be miſchievous if the officer was firſt to try and 


_ exerciſe his judgment at his peril. 


Vid. ante, 
Stonehouſe 
v. Cot, 


But if a felony has been aFually committed, a conſtable or 
even a private perſon may juſtify an arreſt, if it 1s er 
h | without 
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without malice, and in purſuit of the offender upon fair and 
reaſonable grounds of ſuſpicion, _ 3 
But EN. a watchman took up a perſon for ſpeaking 
loud and making a noiſe in the ſtreet, and brought him to a 


_ conſtable, who ſent him to Tothill-fields Bridewell, it was 
held by Eyre, Ch. Juſt. that this was not ſufficient to juſtify 


Hardy v. 
Murphy & ale. 
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Eſpin. N. P. Cat. 


294» 


either the arreſt or ſubſequent committal, and an action for 


falſe impriſonment was held to lie. 


2. „ But where the arreſt is by warrant, it muſt appear 
that the warrant was legal; that is, iſſued in a caſe of 


2 laſt. 46. 


« which the magiſtrate had cognizance; for if not, the 


« warrant ſhall not juſtify the officer acting under it.” 


As where a juſtice of peace iſſued his warrant to the de- 
fendant to arreſt the plaintiff, on a complaint for non-payment 
, ſervants wages, and the defendant did arreſt the plaintiff ; 
this action was adjudged to lie againſt him, for a juſtice of 
peace has no ſuch power to grant ſuch a warrant to appre- 
hend the party complained of; he can only iſſue a ſummons : 
it was therefore an illegal warrant, and no juſtification to 
the defendant. | „ s 

So an officer cannot juſtify an arreſt and impriſonment 
for non-payment of taxes under the general printed warrant 
which ſuch collectors have ſigned by two juſtices : but he 
ought to have a ſpecial warrant. . 


3. So a magiſtrate may commit for any contempt ſhewn 
him, but it muſt be while in execution of his office. There- 
fore where in this action the defendant juſtified that he 
being mayor of the corporation of V. the plaintiff ſaid, 
„He was a fool,” wherefore he committed him. It was 
Held Il, for not ſhewing that he was in his ſeat, or exercif- 
ing his office. 2 | | | 


3- A third good cauſe of arreſt is ſuch as is warranted by 
the neceſſity of the thing : as arreſting a felon by a private 
_ perſon; impreſſing ſailors in the time of war; apprchending 

waggoners for offences or miſbehaviour on the highway, and 
ſuch like cauſes, 2 | 

4. Serretaries of State may commit for ſuſpicion of treaſon, 
as conſervators of the peace did at common law; and it is 
Incident to their office: and a commitment to a meſſenger is 

But they have no power to iſſue a general warrant to arreſt 
the perſon, or ſeize the papers on a general information, 


5. © Commanding officers in the ſervice of the army or navy 


« have a power of putting their inferior officers under an 


Shergold v. 
Holloway. 
2 Stra. ioca. 


Maſters v. 
Butcher. 
1 Lord Raym. 
740. 


Anon. 
Moor 740. 


3 Bl. Com. 127. 
Foſter's Crown 
Law. 
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Rex v. Kendal 
& Roe. 
I Salk. 347- 


Entick v. Cars 
rington, 


2 Will. 275. 


- 


* arreſt; but it muſt be done on good grounds, and not 


, oppreſſively.“ hi 
5 | As 
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| Swinton v. 
Molloy. | 
Term Rep. 537. 


Le Caux v. 
den. 
Dougl. 592. 
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As where the defendant was captain of the Trident man 
of war, and put the plaintiff, who was the purſer, into con- 
finement; he kept him there for three days, after which he 
liberated him, without any charge of court-martial. The 
plaintiff recovered for the impriſonment. | 


6, Falſe impriſonment will not lie for the taking and de. 
taining the mariners of a ſhip, which has been captured as 
a prize, though the Court of Admiralty afterwards find her 
not to be a lawful prize. For the Court of Admiralty poſ- 
ſeſſes an excluſive juriſdiction not of prize only, but of every 
matter dependent on it, which this is, as the mariners muſt 
be brought in with the veſſel; and that Court can give da- 
mages for the injury and detention to the individuals who 


Are injured, 


Lowden v. 
Goodrick, 
Fcake 46. 


Petit v. Ad. 
dington. 
Ibid. 62. 


Sayre v. Lord 
Rochford. 
2 Flack. Rep. 


1155. 


L 3369 


Hillyficld v. 
Stanyford. 
Mic. 25 Car 2. 
Bull. N. P. 23 


4. OF THE PLEADINGS AND EVIDENCE. 


1. OF THE PLEADINGS AND EVIDENCE ON THE PART 
or THE PLAIN TIFF. 5 


I find no caſes of conſequence to this head, except the 
following, viz. 1. That under the alia enormia no facts 
can be given in evidence which might, conſiſtent with 
« decency, be ſtated on the record.“ Lb 


Therefore on a declaration for falſe impriſonment the 
plaintiff cannot give in evidence, that he was ſtinted in his 
allowance of food, unleſs it is ſpecially ſtated in the declara- 
tion. | 


So he cannot give in evidence, that being confined in a 
common priſon he caught the gaol fever, unleſs ſpecially laid 
as a conſequence of the impriſonment. loa rot 


2. That no new matter foreign to the iſſue is admiſſible 
cc jn evidence, under the general replication of de injuria ſua 
« propria, of any fact which is not contained in the plea; 
<« for thoſe alone are traverfed by the replication.” 


For where to an action of falſe imprifonment the de- 
fendant pleaded a juſtification of the arreſting the plaintiff 
under an information for treaſonable practices, made to him 
as ſecretary of ſtate, for which offence he had been admitted 
to bail by the chief juſtice of the King's Bench, The plain- 
tiff replied the general replication of de injurgs ſua propria 
abſq. tali cauſa. It was adjudged, that under this replication 
that the plaintiff could not give in evidence a fender and re- 
Fuſal of bail, for it was not contained in the iſſue. 


3. The defendant in this caſe juſtified, that he had ar- 
reſted the plaintiff by a /aziza? for 20 J. which he owed him; 
the plaintiff replied, and traverſed that he owed ſo much 
money, and a repleader was awarded; for the debt is but 


inducement, which ſhould not be traverſed, 


9 | I. «Where 
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4. „ Where the writ, or proceſs is but inducement to the 
ec action, in which caſe 7s tenor need not be ſet out; but 
« the ſubſtance merely; a variance in point of form, though 
« not in ſubſtance, ſhall not be held fatal.” BY 

As where, in an action of falſe impriſonment, the bill of 
| Middleſex, on which the party had been arreſted, was ſet 
out in the declaration as follows: „* The ſheriff is com- 
manded to take A. B. (the then defendant) and Fohn Doe, 
if, Sc. and them, &c., ſo that he have their bodies before 
our Lord the King at Weſtminſter, on, &c. (verbatim to the 
end): the bill of Midd/z/ex being read, was in theſe words: 
„„The ſheriff is commanded to take A. B. and 
if they ſhall be found in his bailiwick, and them ſafely to keep, 
ſo that he have their bodies,” &c. It was inſiſted that this 


ohn Doe, 
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Wilſon v. 
Mawſon. 
Sittings Mic, 

12 G. 2. quoted 
1 T. Rep. 237. 


was a variance between the bill of M:ddle/zx and the record; 


but Ch. Juſt. Lee held, That the bill of Middleſex need not 


have been ſet out, that the ſubſtance was ſufficient, and 


| therefore the evidence was ſufficient, as there was no vari- 
ance between the bill of Middleſex 
out in the record. | ; 


4. As to what may be given in evidence 
enorntia, & c. vid. poſiea, 419, 5 
2. OF THE PLEADINGS AND EVIDENCE ON THE PART 

OF THE DEFENDANT. | 


1. Where this aCtion is brought jointly againſt the plain- 
tiff in the former action and the officer, they may ſever in 
their defence, for the writ would be a good juſtification to 
the officer; but if the officer joins the plaintiff in the ſame 
plea, he waives the benefit he may have himſelf; and if the 
| plea is bad as a juſtification for the other, judgment ſhall 

alſo go againſt him. | - e | 

And ſo if they join in the plea, and it is bad for the 
officer, it ſhall be ſo likewiſe for the other party; as here, 
where he did not ſhew the proceſs returned, under which 
he juſtified. 1 

2. Where the defendant juſtifies under proceſs of 2 
court of limited juriſdiction, the plea ſhould ſhew hat the 
« cauſe was properly ſubjeft to ſuch juriſdition,” 


As wherggin this action the defendant juſtified under a 
Preſcription yn Marſhalſea court to hold plea of all cauſes 
within the verge, and under a caps returnable at the next 
court, under which the plaintiff had been arreſted. This 
action was held to lie for ſuch arreſt, for reaſon that the 


proceſs was ill awarded, and the arreſt unlawful: 1. Be- 
cauſe it did not appear that the parties to the action were of 


the houſehold, between whom only the court has juriſdiction: 
2dly, Becauſe the proceſs was not returnable on à day certain, 
but at the next court 1 a 


and ſo much as was ſet 


under the alia 


Smith v. 
Boucher, 

2 Stra. 994- 

2 Re. 2 
Philips v. Biron. 
1 Stra. 509. 

2 Rel, 


Middleton 
v. Price. 
1 Wilſ. 17, 


Johns v. Smith, 
Cro. Jac. 314. 
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Dye v. Olive, So where the defendant juſtified, under an order of 2 
March 117- Fourt of record in London, as a ſerjeant at mace, to arreſt 
the plaintiff, pro quodam contemptu, for not paying 20s. to 

B. G., which he owed him. On demurrer the plea was held 

to be bad, for to impriſon a man pro quodam contemptu, is 

E too general, and by this plea it does not appear that the 
Court had juriſdiction ; and the officer is only to obey the 

order of the Court in matters of which it hath juriſdiction. 


2. © Where the defendant juſtifies, in like manner, under 
& proceſs of an inferior court, and a ſpecial authority to 
« impriſon, the plea ſhould ſhew that Hat authority was 


« friftly purſued.” : 
Swinſtead v. For where in treſpaſs and falſe impriſonment, the de- 
Lyddal. fendant juſtified under an order of the Court of Conſcience in 


* London, directed to him to arreſt the plaintiff, and carry him 
to the Counter, and impriſon him till he paid 9. 6 d. virtuts 
cujus, he took him and detained him. On demurrer, the 
plea was adjudged to be bad; for the order was, to im- 

riſon him in te Counter, which his plea ſhould have ſhewn 
that he had done, as he confeſſes he took and detained him. 


Adams v. But where the defendant juſtifies under a proceſs of the 
1 5 inferior court, it is ſufficient for the defendant to allege 
in his plea that a plaint was levied, and proceſs had in the 
inferior court, and that ſuperinde talliter fuit proceſſum, and 
a capias awarded, without ſetting out all the proceedings of 
the inferior court at length. TN 


Middleton 3. Where an officer, or other perſon, juſtifies under pro- 
i agg ceſs, which is returnable, he muſt in his plea ſhew that it was 
= Stra. 1184, returned, or the plea will be bad. 3 3 
Co. Litt. 282. And note, “ That the action being in its nature tranſitory, 


ce the place laid in the declaration is not traverſable, except © 
« the juſtification extends only to a particular place.” 


Smith v. Hellier. As where, to falſe impriſonment in Middleſex, the de- 
©ro. Eliz. 167. fendant juſtified that Lynn was an ancient village, and that 
L 338 ] it ufetatum fruit to chooſe a mayor annually, who was keeper 
of the gaol, and that the plaintiff was committed to gaol on 
a plaint entered in the court there, ab/que hoc that he was 
guilty in Middleſex. The juſtification being local, the traverſe 
was held to be good. | | s 

4. The fatute of limitations is a good plea if this action. 
1. As to which it is enacted by ſtat. 21 Fac. c. 16. That 
cc all actions for aſſault and battery, or falſe impriſonment, 


4c ſhall be brought within four years after the offence com- 
« mitted, or they ſhall be barred.” | 


If the impriſonment is laid for a continued length of time? 
Apſley. as here, from 32 Car. 2. till the 3d of April, 4 Fac. 2. the 
Salk. 449. defendant may divide the time, and plead the ſtatute of 
limitations as to part, and not guilty, or any other plea, to 

| c 


Se ar a, EN, 


Ju 
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the reſt; and in ſuch caſe the plaintiff ſhould not demur, 
but plead that the dureſs was continued. 5 
2. * In the caſe of faſtices of the peace, or conſtables acting 
« under their warrants, another limitation is made by ſtat. 
« 24 Geo. 2. c. 44. which enaCts, That actions againſt them 


« ſhall be commenced within fx months after the offence _ 
© committed, or the plaintiff ſhall be barred,” 
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| If a man be impriſoned by a juſtice's warkiat the firlt Pickerſeill v. 


day of January, and kept in priſon ti'l the firſt day of Fe- 3 | 
bruary, if the action is commenced within fix months after C. B. ” 
the firſt day of February, it will be commenced in time; for Bull. N. P. 24- 
the whole impriſonment is one entire treſpaſs. IT „„ 
p. With reſpeCt to officers acting in virtue of their office, 
ſpecial provifion is made as to pleading by them to this 
effect: By ſtat. 21 Fac. 1. c. 12. it is enacted, © That juſ- 
« tices of the peace, mayors, bailiffs, churchwardens, and 


b overſeers of the poor, conſtables and other peace-officers, 


« may plead the general iſſue, and give the ſpecial matter in 

ci evidence. Likewiſe, that any action brought againſt them 

« ſhall be laid in the proper county ; and if, upon not guilty | 
« pleaded, it ſhall appear that the fact was done in another 

© county, the jury ſhall find the defendant not guilty.” _ 


And by ſtatute 24 Geo. 2. c. 44. it is further enacted, 
That no writ ſhall be ſued out againſt a juſtice of peace 
% for what he ſhall do in execution of his office, / notice 
« in writing of ſuch intended writ ſhall be delivered to him, or 
« left at his place of uſual abode, at leaſt a month before, 
and the juſtice may tender amends; and in caſe the fame 
te is not accepted, he may plead ſuch tender in bar of the 
action, together with the plea of not guilty, and any 


other plea, by leave of the Court; and if upon iſſue joined 239 3 | 


ce the jury ſhall think the amends ſo tendered ſufficient, they 
* ſhall find a verdict for the defendant. 85 


Under this clauſe of the ſtatute it has been decided, That Briggs v. 
where a juſtice of peace, who was alſo lord of the manor, went Sir F. Evelin. 


with his gamekeeper to ſearch for guns and other inſtru- 2 f. * 
ments uſed for deſtruction of the game, and ſeized a gun 


114 
* 


which had been left at a blackſmith's to repair; and 
trover was brought for the gun, that he ſhould have a 
month's notice: for though, under the game act, he, as lord 
of the manor, has power to ſeize guns, c. uſed to deſtroy 
the game, yet here he muſt be preſumed to be acting as a 
ice of peace under the power given by ſtat, 5 Ann, c. 14. 


2. „No action ſhall be brought againſt any conſtable, 


_ © or any other perſon acting by his order for any thing done 


c . 5 8 5 3 f 
in obedience of a juſtice's warrant, until demand made of 


* the peruſal and copy of ſuch warrant, and the ſame has been 

t. refuſed for the ſpace of ſix days; and in caſe the warrant 

** has been ſhewn, and a copy taken, and afterwards an 
| | | | | cc action 
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Anor, 
I Stra. 446. 


FALSE IMPRISONMENT. 
& action brought againft the conſtable, without making the 
c juſtice a defendant, the jury ſhall. on producing the war. 
& rant, find a verdict for the defendant notwithſtandidg any 
ic defect of juriſdiction in the juſtice. | 


« And if the action be brought jointly againſt the con. 
« ſtable and the juſtice, upon producing the warrant, the 
«« jury ſhall in like manner find for the conftable. 


And if the jury find againſt the juſtice, the plaintiff ſhall 
& recover from him the coſts he has to pay the conſtable; 
« with a proviſo, that if the judge certifies that the injury 
« was wilfully and maliciouſly committed, the plaintiff ſhall 
cc be entitled to double coſts.” | | 


The ſeveral cor ſtruQtions on this ſtatute are: 


I. 48 To JUSTICES OF PEACE. . 

1. If the juſtice pleads tender of amends under this tat. 
24 Geo. 2. the'plaintiff may have a rule for the defendant 
to bring the money into court, for the plaintiff to take the 
ſame, on his diſcontinuing the action. Ea 


2. Though the juſtice has omitted to tender amends, yet 
he may have a rule to pay a ſum of money into court as 
amends ; but it muſt appear, before this is allowed, that the 
action is brought againſt the juſtice for ſomething done as a 
Juſtice in the execution of his office, In this caſe the motion 
was to that effect, and the Court granted a week's time to 
plead ; in which time it appearing from the plaintiff's notice 
of action that the defendant was ſued as a, juſtice of peace, 
the Court made the rule abſolute as above, Th 


3. If the action is brought for an illegal commitment, or 
any other unlawful act againſt the juſtice of peace, he is 
obliged to ſhew the regularity of his proceedings, and the 
information, Sc. laid before him, upon which his proceed- 
ings or convictions were founded, muſt be produced and 
proved in court. | | 


4. A ſecretary of fate is not a juſtice of peace, nor his 
meſſengers conitables, within the ſtat. 24 G. 2. 


2. AS TO INFERIOR OFFICERS. 


1. © The privileges given to conſtables and inferior officers, 
“ under theſe acts, are confined to caſes in which they are 
acting in execution of their offices.” hw - 


For where the conſtable and another quarrelled, and the 
conſtable beat the other, this happened at Dover, and the 
action was brought in Middleſex, when the conſtable inſiſted 
the action ſhould be brought in the proper county, by tat. 
21 Zac.; but the objection was over-ruled, for that ſtatute 
is confined to caſes in which the couſtable is acting in ex- 


ecuuon of his office, and this was a private quarrel. 5 


2+ 


pas is iP 


FALSE IMPRISONMENT. 
2. The protection afforded to the conſtable or inferior 
officer under the ſtatute, is only while ating in obedience to 


the jultice's warrant ; therefore the defendant mult always 
| ſhew that he did fo act, and where the Juſtice cannot be 


liable, the officer is not- within the protection of the act; 


dience of his warrant, 


3. An overſeer of the poor, who diſtrain's for a poor's 1 
under a juſtice's warraut, is an officer within the protection 


of the act. 


4. © The act only extends to actions brought againſt 
cc Anett for torts committed. by them in the execution of 
« their office, not for actions of another nature.” 


For where the action was aſſumpfit for money had and 
received, to recover back from the officer the money levied 


by him on a conviction which had been quaſhed, it was ad- B. R 


Katute was npt neceſſary. 


judged, That —_ of the copy's of the warrant under the 


4. or THE VERDICT AND DAMAGES. 


1. „ j. ry can only give damages in this action to 
the time of the action brought.” 


For where it was for falſe impriſonment for four months; 


from the 1/7 October, and damages entire, and the declara- 


tion was of Michaelmas term, and ſo damages were given 


for part of the time after the action commenced ; judgment 


was arreſted. 


But where the impriſonment w was ſo laid, viz. for twenty- 
five weeks, from the 18th of Ober, and the declaration 
was of Michaelmas term, and verdict for the plaintiff; it 
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Webb v. Turr er. 
2 Stra. 109 5+ 


was moved in arreſt of judgment, That the action was 


brought tov ſoon, and it appeared that damages had been 


given for an imprifonment long after the action had been_ 


depending but it was reſolved that the contin.ands being 


laid under a /c:z, would not vitiate what was properly laid in 


point of time, and the plaintiff had judgment, 


2. How far (when this action is brought jointly) the jury 
may ſever in the damages, vid. ch. Treſpaſs, under the head 


Verdict, the caſes there applying here. 


By ſtatute 5 Geo. 13. all writs of error wherein there hall 
ea variance from the original record, or other defect, ſhall 
be amended, 


- [og Therefore, 7 


= | FALSE IMPRISONMENT. 


verelſt & Smith Therefore, where an action of falſe impriſonment was 
v. Rafacl. brought againſt 7, erelſt and Smith, but Verelſt only was found 
CowP: 425 guilty : by miſtake, a writ of error was brought in the 
name of both, and the Court allowed it to be amended, by 

ſtriking out the name of the defendant below, who had been 

acquitted, VVV 5 

For coſts to the defendant, vid. Action of Afault, the law 

being the ſame, | ; TC 
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CHAPTER VI, 


The Action of Adultery. 


1 ground of this action is the injury done to the 
huſband, by alienating the affections of his wife, de- 

ſtroying the comforts ariſing from her company and that of 
her children, and impoſing on him a ſpurious iſſue. 


The principal matters to be conſidered in this action are, 
1. The Evidence neceſſary to maintain it: 2. The Damages: 
3. The Pleadings and Cofts. | | 


I. OF THE EVIDENCE. 

1. cc Plaintiff muſt bring proof of the actual ſolemnization 
« of a marriage ; nothing ſhall ſupply its place: cohabit- 
« ation or reputation are not ſufficient, nor any collateral 
« proof whatever.“ OD Bond, | | 


As where the plaintiff, in this caſe, proved articles made yyorris v. 
after marriage with his wife, for the ſettling of the wife's Miller. 
eſtate, within the privity of the relations on both ſides, co- 4 Fur. 2037. 
habitation, name, and reputation; he proved further, that 
the defendant, on being aſked where Mrs. Morris was, an- 
ſwered, In the next room: ſhe being there with him. So 
that he confeſſed that he had committed adultery with the 
plaintiff's wife, which it was contended was an admiſſion of 
the marriage; but it appearing that the marriage had in fact 
been celebrated in Mayfair chapel, but the regiſter or book 
could not bs admitted in evidence (ſtat. 26 Geo. 2. c. 3. /. 14.), 


the miniſter who had married them having been tranſported, 


and the clerk being dead; for want of proof of an actual 
marriage, the plaintiff was nonſuited. | 


But proof of the marriage, either by a copy of the re- pull. N. p. 27. 
giſter of the church where the ceremony was performed, or 

by the teſtimony of one who was preſent at the ceremony, 343 ] 
will be ſufficient — „ N 


And the copy of the regiſter is of itſelf ſufficient evidence git 4 Barlow. 
of the marriage, without proving the identity of the parties ; Dougl, 163. 
for marriage-regiſters are as records. | | 7 


In an action for crim. con. the marriage was proved by a Howard y. 
perſon who was preſent when it was ple in the Fleet 5 | 

in the year 1737, and the plaintiff's counſel offered to give Sittings Weſt. 
5 | oh 5 += bo la 
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S. C. 


wife had been criminal 


one ſhilling damages. 


ADULTERY. | 
in evidence the Fleet regiſter, as a confirmation of the teſti- 
mony. Chief Juſtice De Grey refuſed the evidence, and 
ſaid, The ground of rejecting the evidence was that the 
whole of the tranſaction was illegal, and the regiſter made 
by a perſon under no tie, and therefore not entitled to 
credit. | 1 5 1 | 


But jt is not neceſſory to prove a marriage according to the 
ceremony of the church of England : it is ſufficient if the 
plaintiff is of any religious ſect; to prove a marriage ac- 


cording to the 1ites and ceremonies of that ſcct; as Few, 


Duakers, & c. 


2. The confeſſion of the wife will be no proof againſt 
the defendant; but a diſcourſe between her and the defend. 


ant may be proved: ſo letters written to her by the defend- 


ant may be read as evidence againſt him, though her letters 


to him will be no evidence ſor him, 


3. A copy of the regiſter of a foreign chapel is not evi- 
dence to prove à marriage: but in all cafes except for adul- 
tery, the acknowledgment of the parties, and the reception 
by their friends as man and wife, is ſufficient proof of their 


2. OF THE DAMAGES. _ 
1. The injury in the caſe of adultery being great, the 


damages arc generally conſiderable; but they depend upon 


circumſtances; that is, they are incieaſed or diminithed 


from the conſideration of the rank and quality of the plain- 


tiff: ſo from the peculiar turpitude of the cafe, as if the 
defendant was the friend, relation, or dependent of the 


plaintiff: ſo if it appeared that the plaintitt and his wiſe 


lived happily before that tranſaction and acquaintance with 


the defendant : fo that the wife had always borne a good 
character till then: fo that there was a ſettlement and pro- 


viſion for the. children of the marriage: all theſe go in aggra- 
vation of the damages, in which alſo the circumſtances and 
property of the defendant are always conſidered. | 

2. On the other hand, many circumſtances go in exte- 


nuation of the offence, and mitigation of damages: as if it 
appears that the plaintiff encouraged the defendant's addrcſics 


to his wite, or connived at it. 


As in this caſe, where it appearing that this was the 
caſe from many circumſtances; one in particular, from his 
ſhewing his wife naked when goin ginto a bath, to the de- 
fendant the plaintiff, though a man of rank, obtained but 


So the defendant may give in evidence that the plaintifs 
„„ ons 
: V 80 


” 6 * . ” * * 
— * * — f 4 
” — 4 1 


— 


- So it may be proved that ſhe eloped before; or that the Bull. N. P. a. 


huſband turned her out of doors, and refuſed to maintain 8 Ps 
her, and that he kept company with other women ; or that : | 
he conſented to the defendant's familiarity with her: all theſe 
are proper evidence in mitigation of damages. | | 
So the defendant may give in evidence that the wife had 3 v. 
| : a 8 7 3 N arlſton, at 
a baſtard before marriage: but he will not be permitted to Hereford, 156. 
give evidence of the general reputation of her being a proſti- Per Willes, 
tute, or having been ſo; for that may have been occaſioned 8 J 5 
e e 3 ; Rigby v. Ste- 
by her familiarity with the defendant himſelf : though per- phenſon, at 
haps, after having proved her criminality with other men, Sm 745. 
It my be admitted to go into evidence of her general cha- none ye | 
racter. r 1 OY 
3. In this caſe, it was laid down by Lord Mansfield as smith v. 
clear law, That if a woman is ſuffered by her huſband to Alliſon. 
live as a proſtitute, and a man is thereby drawn into crim. eee 
con. that no action will lie at the ſuit of the huſband; for it after Tr. 5G. 3. 
is a damage without an injury: but if the wife lives in ſuch Bull. N. P. 27. 
a ſtate of proſtitution without the privity of the huſband, it ; 
will not bar the action, be ſhe ever fo profligate, but only go 
to the damages. Pratt, Ch. Juſt, declared himſelf of this 
opinion about the ſame time. 5 ä | 
In an action for crim. con. with the plaintiff's wife, it was Weeion v. 
proved that they had ſeparated and then lived apart; the 3 
huſband, upon ſuſpicion of her miſcouduct, having put her Eaſter 1993 | 
to board and lodge, and agreed to pay for it: the acts of G. B. 
adultery proved were after this ſeparation. Lord Kenyon 5 Te: Rep. 
ruled, That the action would not lie, as the ground of this 
action was the depriving the huſband of the ſocicty and 
comforts from the company of his wife. He therefore non- 
ſuited the plaintiff, | : 


It is ſaid indeed, in this caſe, that though the huſband's gy, N. P. 25. 
privity and conſent to the defendant's familiarity and con- Civber v. Sloper- 
nection with his wife was clearly proved, yet that the action te. | 
was held to lie: but the diſtinction between this caſe and contra per 
that before laid down by Lord Manfeld, is caſily ſettled ; Lord Kenyon. 
the doctrine laid down by his tordthip being of an indiſcri- 4 J. Rep. 651. 
minate proſtitution, this only of a criminal connection with 
one perſon. | | b 


3. OF THE PLEADINGS AND COSTS, 
The declaration in this caſe ſtates the ofence, by making 


an aſſault on the wife, Sc. SSW. ; 
On this two caſes have occurred : 
1. As to Pleadings: 2. As to Coſts. 
In actions of aſſault the time of limitation is four years: Che v. Sayer. 
but in this action the giſt of the action being the criminal Mic. 23 Geo. 2. 
| . converſation B. R. 


＋ 6 1 


5 


Bull. V. P. 28. converſation and not the affault, not guilty within ſ year; 
- _ 755% js the proper plea under the ſtatute of limitations; it being 
declared on as caſe for the criminal converſation « 


2. As to Coſts. | 
bo — v. This action is not conſidered ſo far an action of aſſault, 
4 WI. , * that in caſe the plaintiff has a verdict with damages under 


2 Bl. Rep. 855. forty ſhillings, that he ſhall loſe his coſts ; for the ſpecial 
injury being the ground of the action, he ſhall have full 
coſts, though the damages are under forty ſhillings, 


2 v. And note ; This action being founded on a tort, the Court 
4 T. Rep. 651. refuſed to grant a new trial in this caſe on the ground of 
exceſſive damages, though it appeared that the huſband had 
been groſsly culpable, even ſo far as would have juſtified a 
verdict for the defendant. The damages were 5000/, 


\--.8 
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The Action of Replevin. 


1. D EPLEVIN is a remedy grounded on a diſtreſs, 
K being a re-deliverance to the firſt poſſeſſor of the 
thing diſtrained, on ſecurity given by him to try the right, 
and to re-deliver the diſtreſs if judgment be againſt him. 


In treating of this action, I ſhall firſt conſider the Pro- 
ceedings by which Replevin is made: 2dly, The Pleadings ; 


under which I ſhall conſider, 1. The Nature of the Action, 
with reference to the Things for which it lies: 2. With re- 


ference to the Perſon : 3, The Judgment, Cofls, and Da- 
mages. 1 „%%% a = 7 0 | 
1. OF THE PROCEEDINGS IN REPLEVIN. 

Theſe proceedings are either by common law or by 
ſtatute ; that is, by wori# or by plaint. 


1. The proceedings at common law were by writ ifſuing 
_ out of Chancery, commanding the ſheriff to cauſe the goods 


Co, Litt, 145. by 


2 Inſt. 140. 


taken to be re- delivered to the owner. Under this writ the 
ſheriff might act judicially, and inguire in his own court whe- 


ther the caption was juſt or not, and give judgment accord- 
ingly; and this was for the ſpeedy determination of thoſe 
cauſes in which the people might want their cattle. 


But ſtill there was an inconvenience in applying to Chan- 


cery for the writ, on account of the diſtance and delay. 
This was remedied by the ſtatute of Maribridge, 32 H. 3. 

c. 21., which orders, “ that the ber , on complaint made, 
** ſhall re- deliver the beaſts taken.” . 


This is the ſtatute mode of replevin by plaint, as founded 


on the ſheriff's precept to re- deliver the beaſts diſtrained, 
grounded on the party's complaint. And for the ſtill fur- 
ther convenience of the people, it is ordered by ſtat. 1 & 2 
Ph. & M. c. 11. That within two months after he re- 
< ceives his patent, or at his next county court, that the 
* ſheriff ſhall depute four perſons, dwelling at leaſt twelve 


* gives a penalty of 5/. per month for every month he 
nee e e 


24 A The 
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miles from each other, to iſſue replevins; and the ſtatute 
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facias ger them. 


 REPLEVIN. 


The ſheriff, under this act, may ia his replevin at at any 
time; for it would be inconvenient to make the parties wait 
till the county-court day. 


2. The ſheriff may, on complaint made, order his bailif to 
make replevin, cither by his precept directed to him, or by 


word. But in ſuch caſe, if done in the interval between the 


times of holding the e he muſt enter the _ 


at the next court, 


But before the actual iſſuing of the ſheriff's precept to 


replevy, the party repleyying is bound to find plegii de re- 
 forno habendo. The reaſon of which was, that as the com- 


mon law replevin was by original writ, the plaintiff only 
gave the nominal plegii de proſequendo ; the conſequence of 
which was, that it often happened that after the plaintiff 
had got poſſeſſion of his goods or beaſts which had been 
diſtrained, that he fold them; and though- the defendant 
might afterward have judgment de retorno habendo, that they 
were not forthcoming. 'This was remedied by ſtatute of 
Weſt. 2. c. 2. which ordered, „That the party, on ſuing 
« out his replevin, ſhould fad pledges de retorno Habendo: 
« and if the pledges were . that the ſheriff ſhould 
« anſwer.” 


Under this ſtatute, therefore; the ſheriff whether the 
3 is by writ or plaint, before he grants the one or 


executes the other, mult take W as well de Proſequends 


as de retorno habendo. 


2. The plegii de retorno o habends- may be by bond, and that 
too of the plaintiff in replevin himſelf, the condition of 
which ſhould be, not only that the plaintiff would proſecute 
the ſuit, but alſo that he would make return of the beaſts, 
if ſo adjudged in law, and alſo ſave harmlcſs the theriff for 
their delivery. | : 


3. But the ſheriff cannot take money or cattle as a pawn 
or ſecurity, in the nature of pledges de retorns habendo ; for 
the proceſs to bring the pledges into court is by /cire facias, 


to ſhew cauſe, Ec., and ſo to have money. c or . as 


pledges would be an abſurdity, 


*.q, If inſufficient pledges de retorno habendo are taken, the 
ſheriff, the under-ſheriff, and the replevin-clerk (that is, the 
officer appointed to make replevins, under ſtat. x & 2 
P. & M. are all liable to the deſendant, who has judg- 
ment de retorno hubendo. 


If the proceedings are by plaint, and removed by certi- 
orari, and the defendant has judgment, he may have a Vn =) 
facias againſt the pledges. 


But he may have his action on the cafe againſt * - ſherif 
if the pledges are inſullictent, without "mT previous ferre . 


Though 


8 
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Though he has a more ſummary mode by motion, as was 


the caſe of Richards v. Afton, ſupra. 


In the proceedings againſt the ſheriff, ſome evidence. 


muſt be given by the plaintiff. of the inſufficiency of the 
pledges or ſureties; but very ſlight proof is ſufficient to throw 
the proof on the ſheriff: for the ſureties are known to him, 
and he is to take care that they are ſufficient; as if he does 
not produce or name them, it is ſuthcient to charge him. 
Richards v. Acton, ſupra. 5 . | 


5. Beſides thoſe pledges which are diſcretionary in the 
ſheriff, he is ordered by ſtat. 11 Geo. 2. c. 19, To take a 
« bond with two ſureties, in a ſum double the value of the 
« goods diſtrained, conditioned to proſecute the ſuit and 
« to return the goods if a return is awarded; which bond 
« may be aſſigned to the defendant ; and if forfeited, may 
« be ſued in the name of the aſſignee. 1 


8 But if the ſheriff neglects to take a replevin-bond, the Court 
will not grant an attachment againſt him, but leave the party 
to his action againſt the ſheriff. E | | 


And where an action is ſo brought againſt the ſheriff for 
taking inſufficient pledges, the /um recovered ſhall be only to 
the amount of the dijtreſs, not to the ſum which might have 
been recovered againſt the plaintiff in replevin, for as, if he 
had taken a bond to return the things diſtrained, and as the 
condition of this bond would be ſatisfied by returning the 
goods themſelves, he cannot be liable beyond their value. 


On this point there has been a difference of decifion be- 


tween the courts of King's Bench and Common Pleas, the 


latter having held, That, in an action againſt the ſheriff for 
taking inſufficient ſureties in replevin, the plaintiff may re- 


Saunders v. 
Darling. 
Sittings Trin. 
10 G. 3. C. B. 
Bull, N. P. 60. 


Rex v. Lewis. 


2 Term. Rep. 
6 I 7. 


G 
Lethbridge. 
4 T. Rep. 433. 


Concanen . 
Lethbridge. 

2 H. Bl. Reg. 
36. 


cover more than the penalty; that is, more than double the 


4 


value of the thing diſtrained. 


3- When, therefore, the ſheriff has taken theſe ſteps, he 
muſt then iſſue his precept, directed to his bailiff, to make 


replevin, and cauſe the goods to be delivered to the plaintiff, 


And, by ſtat. of Marlbridge, «If the replevin is to be 


© made within a liberty in the county, the theriff ſhall make 


* his precept to the bailiff of the liberty, to make de- 


Hale's F. N. 8. 
168. 
2 inſt. 139, 140. 
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e liverance; and if he neglects, or makes no anſwer, the 


_ © ſheriff ſhall without further notice, do it himſelf.“ 


And, by the ſame ſtatute, « If the diſtreſs had been made 
*in the country at large, but impounded within the liberty, 


the ſheriff might, without any previous warrant to the 


© bailiff, enter the liberty and make the replevin;“ for the 
caption, which is the thing complained of, was in the county 
at large, BEES | 8 

N Aud 


71 


le 


„ been driven into any ſtrong- hold, the ſheriff, after de- 


Dalt. 438. 
Hale's F. N. B. 


169. 


Gawen v. Lud- 
low. 

Roll. Ab. 581. 
Dalt. 440. 


« mand, might break open doors to make replevin.“ 


4. When the ſheriff has therefore given poſſeſſion of his 
goods to the plaintiff, if the replevin has been by plaint, the 
defendant has a day given to him in court to appear. If the 
replevin has been by writ alias or pluries, there no day is 
given, for the plaintiff has poſſeſſion of his own goods; and 
as the defendant is ſuppoſed to have a demand againſt him 
for whieh he diſtrained, it is his buſineſs to make the plain- 


tiff declare: for which purpoſe he may at any time have a 


2 loft. 1 39- 


rule of court to compel the plaintiff to declare. So the plain- 
tiff may of his own accord come into court and declare; 
after which the defendant is by attachment brought into 
court to plead. N J 
5. But as it often might happen that the ſheriff might be 
partial or negligent, or the matter might be of conſiderable 
conſequence, in ſuch caſe the replevin may be removed into 
the courts above. „„ . 


This is by writ of pone or recordari, the difference of which 


is, that the pore lies where the proceedings in the county 


court have been by urrit; but the recordari where they have 
been by plaint : which proceedings the ſheriff is ordered by | 


the writ to record ad certify them to the court above. 
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Petree v. Duke. 


Lutw. 1150. 
Hale's F. N. B. 
169. 


The plaintiff may ſue out either writ without any cauſ: 
fhewn, becaule it is His own delay; but the defendant muſt aſſigt 
a cauſe. And theſe: are good ones: That either party is re- 
lated to the lord or ſheriff; that they are intereſted, &c. And 
by ſtat. Vet. 2. c. 2. If the diſtreſs had been made for 
& cuſtoms or ſervices, and the plaintiff pretends to be out of 
te the fee, this was good cauſe to remove the cauſe to try 
te the tenure.” | 2 7 


2. OF THE PLEADINGS IN REPLEVIN. 
When therefore the plaintiff is brought into court, or 
comes voluntarily, the firft ſtep is to declare, —I ſhall there- 
fore firſt conſider the | | | 


DECLARATION. 
1. The writ of replevin complains of two things; 1, 
The unlawful zaking: 2dly, The unjuſt detention. In the 
declaration it is therefore to be obſerved, | HL 


1. That if the jheriff has to the writ returned rep/egiari 
fect; there the repilevin goes only for damages for the cap- 
tion, and the decl:zration is in the detinuit: but if the ſheriff 
has not made the return of replegiari feci, there the declara- 
tion muſt be in de tinet, for the plaintiff in the latter caſe 85 

— þ 8 Ss : not 


ö 


8 100 poſſeſſion of his goods or cattle z and he ſhall in this caſe 
recover as well the value of his goods, as damages for their 


unjuſt detention. | 
2. „The declaration ſhould be certain in ſetting out the 


cc number and kind of cattle or goods diftrained ;” for other- 
| wiſe the ſheriff would not know how to make deliverance, if 
it ſhould be neceſſary: Though this fault might be cured by 
the avowry, both parties agreeing on the number and nature 
olf the things taken. wy | 5 7 


But in ſuch caſe the ſheriff may require the defendant to 


Geno him the goods. And it would be a good return to ſay, 
"nullus venit ex parte defendentis ad oftendendum bona & catalla. 


On this ground a declaration in trover de una parcella lin- 
ei, was held ill for the uncertainty of the deſcription, 


But a declaration for fourteen ſeimmers and ladles was 

held to be god. „ 
3. It is not · ſuſſicient for the plaintiff to ſtate generally in 
his declaration the taking in ſuch a vill or place generally for 


a venue; but he muſt particularly ſet it out © as a certain 


place called, c., for by alledging the vill generally, per- 
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Moore v. 
Clipſam. 
Sule 71. 


Bull. N. P. 53, 


Kempfter v. 
Nelſon. | 
Gilb. Rep. 233. 
Brown v. 
Mattaire. 

2 Stra. 101 5. 


Read v. Hawke. 
Hob. x6. 


Ward v. Lavidle. 
Cro. Eliz. 896. 


haps the defendant might have a right of freehold there him- 


fendant does not demur, 


But where the defendant fo pleads non cepit, the plaintiff. 


muſt prove the taking at the place mentioned in the declaration; 
for as the defendant on this iſſue does not infiſt upon a re- 


4. The plaintiff may declare for ſeveral takings, and at ſeve- 
ral places; part at one time or place, and part at another: 


And if the plaintiff alledges two places, and the defendant 
anſwers only to one, that is, if the plea begins as an anſwer 
to the whole, which in fact is but an anſwer to a part, it is a 


diſcontinuance, and the plaintiff muſt not demur, but take 
over, the whole action is diſcontinued. = _ 


2. OF THE PLEAS BY THE DEFENDANT, - = 
Pleas by the defendant are either in abatement or in bar. 
I. PLEAS IN ABATEMENT 


Are either ſuch as of themiſel ves induce a return, or ſuch as 
require a conufance or claim, e | | 


As, 


ſelf; but by mentioning the particular place in tke count, it 
ſhews the defendant to what to make title. But this ſhould 
be taken advantage of by ſpecial demurrer. For if the de- 
but pleads non cepit, the count ſhall 
ſtand; for if there was no taking, the place is immaterial. _ 
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ohnſon v. 
oollyer. 
1 Stra. 507 


turn, but denies the taking, the place is material to aſcertain 
the fact as laid. : e 5 


Hale's, F. N. B. 
1638. 
Bull. N. P. 54. 


Weeks v. 
Speed, 
Saik. 94. 


2 9 , | Ib. Salk. 179. 
his judgment for that by 1ihil dicit; for if he demurs or pleads 


Butcher v. | 
Porter. | 
Salk. 94. 


Co. Litt. 145. 


Foot's caſe. 
Salk. 93. 
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Watts w 
 Hagden. 


_ Cro. Eliz. 372. 


Co. Litt. 145. b. 


. 
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As, firſt, If the defendant pleads © hat the goods are the 
« property of himſelf, or of a flranger,” this plea neither de- 
nies, confeſſes, nor avoids the caption, but ſhews that the 
plaintiff not having any property in the goods, has/no right 
to have them delivered to him; that therefore the writ 
ſhould be quaſhed, aud he (defendant) have a return of the 
goods. | „ 

Therefore in pleading ſuch matter, the defendant need 
make no claim or ſuggeſtion to entitle him to a return, becauſe 
he had poſſeſſion of the goods before the replevin, of which 


he was deprived by the plaintiff, who had no right. 
2. As to the ſecond caſe, 


If the defendant pleads “that the goods were the pro- 
perty of the plaintiff and another perſon,” as this plea only 
goes to the form of the writ the plaintiff alone not having 
the property) the defendant muſt add a conuſance or claim 


to entitle him to a return. 


*So if the plaintiff declares of a taking in one place, and the 
defendant pleads that he took the goods at another, in this 
caſe he muſt make conuſance or avow for a return; for ſuch 
plea does not diſaffirm property in the plaintiff; and the de- 
tendant mult ſhew a right either of poſſeſſion or property to 
have a return. 5 = 


And in ſuch caſe the plaintiff ought not to traverſe the 
matter of the conuſance ; if he does, and demurrer be joined 
on it, it is a diſcontinuance, and the defendant ſhall have 
judgment on it. He ſhould only reply to the place tra- 
verſed ; for to reply to the conulance would be to plead 
double. Rb os 


For note, That it is a general rule that the plaintiff muſt | 
have the property of the goods in him at the time of. the 
taking, or he cannot maintain replevin : but a ſpecial pro- 
perty will be ſufhcient to maintain the action. Therefore 
if the defendant claims property in the cattle or goods, the 
ſheriff cannot make replevin, for that might be to give the 
goods to a perſon who had no right to them. This is where 
the replevin is by plaint; and in ſuch caſe the plaintiff may 
have a writ de proprietate probanda directed to the ſheriff, who 
is by an inqueſt to inquire into the property, and if it be 


found for the plaintiff, he muſt make deliverance ;z but if 
for the defendant, he can proceed no further. 


But if the 
replevin has been by writ, if the defendant claims property, 
the ſheriff ſhould make his return to that effect, and the ſuit 
ſhall go on in the Common Pleas, where the property ſhall be 
finally tried. It is in this ſtage the pleas beforementioned 
come into queſtion, | e | 


15 2dly, 


© REPLEVIN. 
2dly, Pleas in bar are the following : 
1. The general iſſue: 2. The ſtatute of limitation: 


3. A juſtification: 4. The avowry or conuſance. And, 


N 1. OF THE GENERAL ISSUE. 
The general iſſue in replevin is non cepit ; and this plea 


confines the iſſue to the rating, for it allows the property to 
be in the plaintiff; and therefore that being admitted by the 


_ plea, no evidence ſhall be admitted to diſprove it. 


2. If the defendant pleads von cepit, if he does not inſiſt 
on a return, he may prove the taking to be at a place dif- 


ferent from that laid in the declaration, and it ſhall be good. 


This is, provided the defendant never had the cattle in the 


place mentioned in the declaration at all: for if the plain- 
tiff can prove that the defendant had them in the place laid, 
he will have a verdict; though if the fact is, that the defend- 


ant took the cattle at another place, and only had them in the 
place mentioned in the declaration, in the way to pound, he 


ought to thew that matter ſpecially. 


2. OF THE PLEA OF THE STATUTE OF LIMITATIONS. 
2. It is enacted, by ſtat. 21 Fac. I. c. 16. © That actions 
© of replevin mutt be brought within {= years after the cauſe 
of action accrued; ſo that the ſtatute of limitations is a 
„good plea in bar.“ : | | 
3. OF THE PLEA OF JUSTIFICATION. _ 
A plea in juſtification admits the captiqn, but denies 
« the injuſtice of it.“ m 


1. As is the plea claiming property, either in the defendant 
himſelf or in a ſlranger, which, before it was thewn, might 
be pleaded in abatement : but it may alſo be pleaded in bar, 
as it deſtroys all right of action in the plaintiiF: for if the 
property is in the defendant himſelf, it is clear; and if it is 
in a ſtranger, the defendant is intitled to hold the goods 


againſt all perſons but the ſtranger himſelf, and therefore 


has a right to return, 


Therefore, where the defendant pleaded, That at the 
time of the taking, the property was in Lord North, not in 
the plaintiff, he was held to be entitled ta a return, 


2. A diſtinction is to be obſerved between an avowry and 


2 juſtification, 


An avowry always gies for a return, and therefore ſhews a 
ſubſiſting right at the time of the vowry, as made for 
rent, ex. gr. but @ plea in juſtification does not alzvays go for 
a return. As, for example, Where the original raking was 
las ful, but is not ſo at the time of the plea pleaded. 


* 


As 


Bro. Rep. 5. 


1 Stra. 507. 
Bull. N. P. 54 
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As where the lord diſtrained for homage, the tenant died, 
and then his executors brought replevin, the lord ſhould 
Juſtify the caption, becauſe it was lawful when made; but it 
not being lawful to detain the goods after the tenant's death, 
he therefore could not avow; for he was not intitled to a re- 
turn, neh he was exempt from damages. 


4. OF THE AVOWRY. 
An avowry is an acknowledgment by the defendant of the 
taking of the beaſts or goods, and ſetting forth the cauſe "ot 
taking them, for the purpoſe of having a return. * 


If the defendant was not acting in his own right, TT 28 
bailiff to another, he is not ſaid to aVW, but to make cogni- 


gan. e. 


Under this head, I ſhall conſider, 1. The "FO or hw 
the avowry is made: 2. The avowry conſidered with re- 
ference to the things for which it lies, which includes, 
iſt, For what good cauſes it may be made. 2dly, For what 


it cannot be made. 3dly, Of the ayowry with reference to 


the perſons making it. 


I. HOW THE AVOWRY Is TO BE MADE. 


1. At common law the lord was obliged to avow on his 
real tenant, When alienation became frequent, this was 
attended with much difficulty, but was remedied by ſtat: 
21 Hen. 8. c. 19. which enacted, „ That the lord might 
„ diſtrain on the lands holden of him, and avow gene- 
« rally, as within his fee, without naming any tenant in 
6 3 


Though the words of the ſtatute are, "that the lord 
= diſtrain on the lands within the lord's fee; yet if the 
beaſts have been driven off, but purſued by freſh ſuit, the lord 
may diſtrain of the lands. 


2. Notwithſtanding the ſtatute, the lord may ſtill avow, 
either at common law or under the ſtatute, at his election - 
for the words of the ſtatute are, may avow. 


3. Though the lord may avow without naming any perſon 
againſt whom he ſo avows, yet he mult alledge ſeiſin yy the 
hands of ſome certain tenant, within forty years. 


If the defendant avows, according to the ſtatute, every 


plaintiff in the replevin or ſecond deliverance, may avail 


himſelf of every anſwer to the avowry that is ſufficient, 


except diſclaimer, which he cannot have, as the lord avows 


upon no one certain. $ 4. ſtat. 21 H. 8. 


5. The defendant in his avowry in this caſe, mentioned the 
name of the tenant, which the ſtatute does not require, but 


concluded, “ ſecundum flat.” & . It was nevertheleſs m—_ 
WC 


REPLEVIN. 


well within the Ratute, though the name ſhould not have 


been mentioned, 1 5 
6. Where the tenant conveyed to the king, and the king 


granted the land over to B. it was held, That the lord could 


not avow upon B.; for by the tenant's grant to the king, 
the tenure was at an end, as the king could not hold of a 
ſubject: therefore the lord ſhould have declared according to 
the circumſtances of his caſe. 9 . 


Note; If in replevin either party avows or juſtifies under a 
particular eſtate, the commencement of it muſt always be 


This ſtatute is general, and extends to all diſtreſſes made 
by the lord, as for rents, cuſtoms, ſervices, &c. | | 


And its provifions have been more univerſally extended, 


as will appear under the head of Rents. 


Theſe caſes go to the form of pleading. I ſhall now 
conſider Replevin with reference to the things for which it lies: 


I. WHAT ARE GOOD CAUSES OF AVOWRY. 


er what are good cauſes of Avewry, and for what it cannot bg 


Wherever the party has a right, to diſtrain, there he may 


well avow the taking. 


Theſe are, 1ſt, For rent-arrear. 2dly, For damage 
feaſant, 3dly, For fines or amercements in courts leet or 
baron. 4thly, For tolls or cuſtongs. 
vices claimed by cuſtom of the manor. 6th, For poor's 
rates. Oy | LY | | 


And, firſt, Of diſtreſs for 


2 RENT-ARREAR, „„ 

By the common law, a power of diſtraining for rent was 
annexed to the perſon to whom the fealty of the land be- 
longed; and whenever he made any grant reſerving the 
fealty and rent to himſelf, this was called rent-ſervice, and 


| for it, by common law, he could diſtrain. 


But where he parted with the whole fee, reſerving a rent, 
but in the grant reſerved a power of diftreſs, if the rent was 
in arrear; in that caſe, as the power of diſtreſs aroſe under 


the grant, it was called a rent-churge. 


Rents fee are rents granted in like manner as rent charges, 
but with no clauſe in the grant reſerving the power of 
diſtreſs: for theſe therefore no diſtreſs could be made at 
common law, But it is now enacted by ſtatute 4 Geo. 2. 

| | 5 5 | c. 28. 


nder this, it will therefore be for conſideration fog what 
_ cauſes by law a diſtreſs may be made, ERS | 


5th, For ſuits or ſer- 


Co. Litt. 142. 


Ibid. 


Litt. f. 218. 
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nery. 
Hob. 208. 


Maud's caſe. 
7 Co. 28. b. 


Howell v. Sam- 
bach. 
Hob. 133. 


Sir T. Went. 
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Sanibach. 
Cro. Car. 103. 
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c. 28. (c That rents ſec, rents of aſſize, and chief rents, may 
now be diſtrained for: ſo that now all rents are on FIG fame 
Tooting. in point of diſtreſs. i 


But, iſt, If the clauſe in the leaſe is, © That if the rent 
be behind, being demanded at another place beſide Hae land, or of 


the perſon of the leſſee, that the leflor may diſtr there, ; 7 
cafe; Al 


the leſſor diſtrains without any demand, it is for the 
form of the demand is different from what the law TG, 
and mult be complied with. 


But if the clauſe is, „That if the: rent be behind, being 
lawfully demanded, that then he may diſtrain; it is no more 
than the law freaks, and therefore the teffer may diſtrain 
Twitheut a Previous demand; for the diſtreſs is itſelf a demand. 


« But where there is any pena ty annexed to the non-pay- 
c ment of the rent, and a diſtreſs given for it, there a de- 
& mand mult be laid.“ 


As where the avowry was for rent _ a nomine "IS 
and no demand alledgtd, the avowry was held to be clearly 


ill for the nomine r! for the want of a demand, but good 
for the rent: and the defendant had return for that. 


But . tlie iue was on a collateral matter, viz, 14 
conceffit ; though there was no demand laid of the nomine 
peing, it was held to be cured by a verdict, 


2. Where the plaintiff who was tenant in fee, granted 
lands to truſtees to the uſe of the defendant for ninety- nine 
years, the truſt of which term was to ſecure an annuity of 
250l. per annum to the defendant, with power of diſtrels if 
in arrear, and he had diſtrained; it was objected, That the 


legal eſtate being veſted in himſelf, that he could not diſtrain 


upon lands in his own poſſeſſion ; but the Court over- ruled 
the objection, holding the grantor to be quaſi ; tenant to the 
defendant at a rent to the amount of the annuity. 


Where a man is /ele ſciſed, or has title to an entire rent, 
cc b ſhould diſtrain for it all at once; for the law will not 
„ allow multiplicity or ſplitting of actions.“ 


And therefore, if the defendant avows for half a year's 
or a quarter's rent, he ſhould ſet out how the reſt was ſatisfied; 
for otherwiſe there may be another diitreſs and avowry for 


the reſidue. 


Richards v. 
Cornforth. 
Salk. 580. 
8 Co. 45. b. 


*[1357 ] 


« But if the defendant 8 for more than N 
te though the avowry. is for that reaſon bad, yet it a be 
& cured.” 


As where he avowed for rent due- at Mb chan and the 
diſtreſs appeared to have been made on the 26th day of Sep- 
tember, which was three days before Michae/mas; it was 


elf, That _ the avowry was bad (for the * 
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is to have a return irrepleviſable till all the rent avowed for 
is paid, and fo would be for more than was due) © yet that 
« the defendant might, before judgment, abate his avowry 
for ſo much, as was claimed to Michaelmas, and take his judg- 


ment for the reſt. 8 3 * 3 
« But where one is not ſo ſeiſed, or has not a ſole title 10 
« the whole rent, he cannot avow aione, or his avowry thall 


ce be bad?” 1 e 


As where in replevin the defendant made conufunce as 
bailiff to the Counteſs of Suliſbury, for rent-arrear, and 
| thewed that the lefior was ſeiſed in fee, and died, and the 
reverſion deſcended to the Counteſs of Saliſbury and her fifter ; 
on demurrer, the Court held the conuſance to be bad; for 
the rent is an entire inheritance, and the two filters make 
but one heir, and ſo ſhould have joined. MO 


«© Where leſſee has entered under a leaſe, though his entry 
&« has been tortious, yet it ſeems that that ſhall not avoid the 
« payment of the rent, but the avowry for it be good.“ 


For where in replevin the defendant avowed for rent, 
under a leaſe dated the 24th of une, habend. a pred. 
24 June, &c. wirtute cujus, the plaintiff entered on the ſaid 
24th of June; on demurrer it was objected, That the plain- 
tiff was a difſeiſor, by entering on the 24th, when his leaſe 
did not commence till the day after, and conſequently that the 
poſſeſſion was not under the leaſe, but by virtue of a tortious 
fee; but the Court gave judgment for the avowant, for that 
there was a great difference between this caſe and an eject- 
ment; for here, be the entry tortious or not, it does not diſcharge 
the contract for the payment of the rent. 1 


5. « Though the defendant may have good title to the 
«© rent, yet may the diſtreſs be tortious.“ 


As if he comes on the land to diſtrain, and the tenant then 
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tenders the arrears due; in ſuch caſe, if he diſtrains the- 


cattle, it is tortious, and the defendant may replevy. 


o 


But it is not ſufficient for the tenant to fay that he was crfivley ve 


on the land on the day, and ready to pay the rent; for if 
he did not make a tender at the time of the diflreſs made, the 
taking is not tortious. 1 8 | 
And the tender muſt be before the impounding ; ſor then the 
goods are in cuftodia legis. . 
6, Many difficulties formerly occurred in avowries, from 
the circumſtance of requiring the defendant to ſet out his 
title at large. | ; 


This has been remedied by ſtatute 11 Geo. 2. c. 19. which 
enacts, That defendants in replevin may avow generally, 
chat the plaintiff held under ſuch an article, Oc. at ſuch. 


Aa | certain 
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« certain rent, during the time that the rent ſo diſtrained 
&« for incurred, which rent {till remains due, without ſetting 
out the grant, tenure, or title of ſuch landlord or leſſor. . 


This ſtatute was made for the benefit of landlords, that 
after the tenant had enjoyed the land, he ſhould not be 
allowed to pry into the leſſor's title: therefore, if the de- 
fendant avows under the ſtatute, nit habuit in tenementis is a 
bad and inadmiſſible plea, for it attempts to bring the leſſor's 
title in queſtion; for if the premiſes were in mortgage for 
example, the defendant, if this plea was allowed, could not 
recover his rent, which the ſtatute never had in contempla- 


tion to prevent, but rather to aſſiſt. . 
Before this ſtatute, in caſes of copybold, where the title did 


not come in queſtion 3. in avowry for rent, it was ſufficient 


for the defendant to ſtate his being ſeiſed, &c., according to 
the cuſtom of the manor, at the will of the lord, without 
flating any admiſſion under the ſurrender, gs 


7. By ſtat. 32 H. 8. c. 37. © The executors and adminiſtra- 
« tor of tenant in fee, in tail, or for life, of rent-ſervices, _ 
« rent-charges, rent-ſeck, or fee-farms, may diſtrain upon 
„ the lands chargeable, ſo long as they remain in the tenure 
and occupation of the tenant, who ought to have paid, 
or any perſon claiming under him by purchaſe, gift, or 
« deſcent,” | : C 

« And the fame remedy is given to huſbands ſeiſed in 
&« right of their wives or other perſons, after the death gf 
ce ceflut que vie.“ ee, e 


Under this ſtatute it has been held, 


1. „ That it extends but to the perſons mentioned in it, a. 
te executors, & c. not to others, though in ſimilar circum- 


As where tenant for life of a rent- charge confeſſed a 
judgment, and an elegit iſſued, under which the rent - charge 
was extended: tenant for life died, and the conuſee diſtrained 
and avowed in replevin for the arrears incurred in the life- 


time of the tenant for life; on demurrer, it was held to be 


a bad diſtreſs, and not warranted by the ſtatutes : 1ſt, Be- 
cauſe the cafe of a conuſee is not enumerated in it: 2dly, 
Becauſe he comes in in the poſt, not under the tenant for lite, 


2. The words of the ſtatute are, © of tenants in fee-tail, 
or for life.” This, Lord Coke ſays, is to be intended of 
tenants pur, auter vie, ſo long as cęſtui que vie lives, who 
may diſtrain under the ſtatute, though by common law they 
could not do fo. e N ALE 


But it has ſince been extended to all tenants for life, 28 to 


The 


the executor of the grantee of a rent-charge. 


* 


The ſtatute makes no mention of /eaſes for gears, and Turner v. Lee. 
therefore it ſhould ſeem that the executors of leſſee or grantes . Car. 471. 
of a rent-charge for years, if he ſo long lives, were not within 
the ſtatute, and fo could not diſtrain for arrears due in the 
lifetime of their teſtators ; for he was not tenant in fees 
ſimple, fee-tail, or for life, of ſuch a rent. : 
However, in an action of treſpaſs for diſtraining the plain- Powell v. 
tiff's goods, it appeared that the defendant was an executor, Ks I 
and diftrained the plaintiff's goods for rent-arrear due to his , — pry 
zeflator on a leaſe for years, and Lord Chief Juſtice Lee held Bull. N. P. 57. 
the caſe to be within the ſtatute; and the defendant had 4 , Hot 
5 i . 5 | | „ Who was le 
verdict. ESO Ele Ee MED ſee for years: 
But it has been held, That the ſtatute does not extend Yelv. $35- 
Io rents out of copyholds. fn: HE 


3. The ſtatute gives no new right of diſtreſs which the Co. Litt. 162. bs 
| teſtator had hot; therefore if the tenant had granted awa . 
or deprived himſelf of the right of diſtraining, the executo 
cannot do it. | | = | „ 
4. So under the words of the ſtatute, the diſtreſs can mid. 
only be made on the tenant in whoſe hands the land were 
chargeable, or ſome perſon claiming under bim; and therefore 
not in the hands of a perſon claiming by title paramount: 
as if the lands ſhould cheat, a diſtreſs could not be made 
when in the hands of the lord. | RE” 
And therefore in an avowry by executors or adminiſtrators Miles v. Wil- 
who have diſtrained for rent-arrear, they ſhould properly 1ovghby. 
aver © that the land remains in the poſſeſſion of the tenant who . 
ought to have paid, or ſome perſon who claims under him ;” for 
to ſuch caſes only does the ſtatute extend. 


7 f . 
But nevertheleſs a general averment in the avowry, that Hool v. Bell. 
che lands were ſubject to the diſtreſs of the executor àccord- 4. Kam. 
; ing to the form of the ſtatute was held to be good. 
e 5. If a perſon diſtrains as executor or adminiſtrator; a 
4 mult bring himſelf within the ſtatute: but where tlie avowry Dunnery- 

- was as adminiftratrix of rent, to which the defendant was Her. 293 

e entitled in her right, ſhe nevertheleſs had judgment; that part £391 
- _ teſpeQiing the claim as adminiſtratrix being rejected as ſur- 

7. pluſage. | Es, e Sys | | 

e. * IN 8 Ty” 3 . * 1 23 . : 

| And note, in general, That if the defendant avows for nayies v. Poor. 
il, rent in arrear at Michaelmat, and at the time of the taking: Cro: Jac. 283. 
of the avowry is good though it does not ſay © and which is yet 

ho unpaid ;” for the ayowant avoids the injuſtice of the caption, 

ej it he ſhews that the rent was in arrear af the time of taking 

5 8 e 2 and no tetider aftet could make the diſtrefs 

to 


And fo thefe may be judgment in replevin, thöugh the Pope v.Skinner, 
party miſ-recites his title, 2 rovided he ſhews a good and Hob 7. 
| | | | * 2 2 i e N Tubciſting ny 


REPLEYIN; 
fubGlting one. As Where, f in this caſe, the party ſtated him- 
ſelf as entitled, under a leaſe made the zoth-of March, and 
the jury found it the 25th of March; it was held to be good. 
enough to give the party a title. | 


or AVOWRY FOR DAMAGE FEASANT. 
This 3 of cattle or goods damage feaſant, may be 


either ſor a treſpaſs done, 1ſt, To one's own ed; 2dly, To 


commons. 3 5 


: I. In the caſe of diſtreſſes for g feaſant to one's own” 
land, it is ſuſhcient to obſerve, 1. That the diſtreſs for it may 


be made in 7he night, which in the caſes of diſtreſs for rent 
cannot be. 2. That the diſtreſs muſt be made awhile the 


beaſts are actually on the land, for if they are driven off before 


they are ſeized, the perſon on whoſe land they were, cannot 


PAkingtor's 
caſe. - 


5 Co. 76. 


follow and ſeize them. 3. Where the diſtreſs is for damage 


feaſant, the party may tender amends till the cattle are im- 
pounded but after that it is too late, and a tender to the 


bailiff i is not good. Vide Dovaſton v. Payne, poſt 374. 


2. 10 the caſes of diſtreſſes for ae feaſant to common 2 


the queſtion is of more extent. 


Injuries to the commoners right of common may be com- 


mitted, 1ſt, By the /ord putting in beaſts not commonable, 


Trulock v. 
White. 

1 Roll. Ah. 405. 
506. : 


*[ 361 ] 


Dixon v. James 
2 Lutw. 12 38. 


as hogs or goats; or by ſurcharging it: 2dly, Py another 


commoner who is guilty of the ſame offences : 3dly, mes 


mere ranger putting his cattle c on the common. 


5 As to ia Lord. 


It is a general rule, that a commoner cannot di iflrain the 
bird's cattle for ſurcharging the common, except in the caſe 
where the lord has at the time 10 right to put any cattle at all 
on the common. | | 


*As where the cuſtom was, , that the Rnd: was to lie REY 


fig every ſecond year till Lady-day, during which ſeaſon 
the lord was totally excluded; during that time he put cattle 


on, and it was held, That the commoner might diſtrain - 
them, he having then” clearly no right to . on any cattle 
whatever. 


-< 


2. In the Caſe of another Commoner. 

1 N a commoner 1s entitled to common for a certain . 
number of cattle, as ten or twenty, there if he ſurcharges 
the common, another commoner may diſtrain the overplys ; ; for 


in ſuch caſe the number being ſettled, the wot to the 
rights of others is evident. VV 


Bur 


% ww 


Tr 


it © 
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But hace the commoner's right of outting'o on cattle is Hallv. Harding. 


on the number of acr-s which he holds) fo that he has a 


cattle, but is driven to his writ of admeaſurement of com- 


a aſcertained in point of number (as for example, if it depends 2 2426. 


colour to put in ſome cattle; in that caſe, though he may 
exceed the number, another commoner cannot diſtrain his 


mon : for as well in this caſe as that of the lord before, the 


ferent juriſdiction by writ of admeaſurement, or he may 


have an action on the caſe for the ſurchage of the's common. 


Pit Chap. of Treſpaſs on the Cafe, 4 P 


In this caſe the commoner claimed a rhe: of common for 
two ſhcep for every acre he held: ſo where the commoner 
claims common for cattle [vant and couchant ; in theſe caſes 


another commoner cannot diltrain, for the number depends 


on the land in poſſeſſion of the commoner, and ſuck cattle 


as are neceflary | to e 8 


9 


* * the Cale of a Stranger. ; 


The commoner may diſirain his 3 without . for 
he has 10 colour of right, | | | 


In general, as to this avowry for James ſeaſant 1 to com- 


9 it is to be obſerved, 


„That it is different where it is for a number certain 


$ Or r uncertain,” 


For if a man preſcribes for a certain number of att; it is 


not necell: ary for him to ſay that they evere levant or couchant ; 


becauſe it is no prejudice to the owner of the foil, the number 
being aſcertained. | | 
* But where the n is uncertain, as Jevant and couchant ; 


for example, a preſcription for all catile /euant and couchant 
will be good, and need nat be for all his cattle; for levancy 


and couchancy are terms ſufficiently aſcertajoing what cattle 


may be put in; for no more ſhall be ſaid to be levant and 


| couchant than the land js ſuſhcient to maintain; and it the 


plaintiff was guilty of any fraud, as to that the dejendans 


may takc-advantage of 1 it by pleading. 


2. If a commoner juſtifies under a right of common, 
it mult be by good and lawful preſcription.” 


Therefore a preſcription that every inhabitant of a vill 
ſhould have common within ſuch a place, is bad, 


For ſuch right would be tranſitory /and uncertain, for it 


Vvould follow the perſon, and for no certain time or eſtate; 


dut cuſtom ought to have certainty d N 


commoner is not to judge for himſelf where a ꝛbrong is not 
clearly committed, but muſt recur to à competent and indif- 


S. C. | 
4 Burr. 2432. 


Richards v. 
Squibb. | 
1 Ld. Raym. 
726. 


Harding v. 
Johnſan. - 
Mich. 20 G. 2. 
Bull. N . 89. 


36 1 


Cateward's 


caſe. 


6 Co 69. b. 


Agnes Fowler 
*. Date.  - 
Cro. Elia. 263. 


1 42 3⁰ 5 Bo, 


__ 
Engliſh v. 
Burnell. 

2 Wilſ. 258. 


Lovelace v. 
Reynolds. 
Cro. Eliz. 546. 


Gray's caſe. 
5 Co. 78. 
Cro. Eliz, 405. 
e. 7 


Waring v. | 
Griffiths. 
1 Burr. 440. 
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Pring v. Henley. 
per Ward, C. B. 
at Exeter, 1700. 
Bull. N. P. 59. 


MNichell v. 
Mortime 7. 
Hob. 209. 
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Bo, on account of the ſame weakneſs of eſtate, a preſcrip- | 
tion claimed by the defendant, as occupier of certain meſſuages, 
to a right of common, was adjudged to be ill. 


® > 


3. „ Wherever a commoner relies on a preſcriptive right 
& to common, he ſhould ſet out the whole of the preſcription. 
« as in fact it is.“ | e 18 
For where the defendant preſcribed generally to have 
common in the locus in quo, and the jury found that he was 
entitled to common by preſcription, prout, & c. paying for it 
1 d. yearly to the plaintiff; it was on this verdict adjudged for 
the plaintiff; for the paying was part of the preſcription, a 
condition precedent, and ſhould have been ſet out in plead- 


ing the preſcription, _ 


? But where any collateral matter is connected with the pre- 
& ſcription, but makes no part of it, it need not be ſet out.“ 


As where a copyholder preſcribed to have common, and 
the jury found that he was entitled to the common, but that 
it had been the cuſtom to pay yearly for the ſame an hen and jive 
eggs to the lord, it was held, That the preſcription was well 
pleaded, for the payment of the hen and eggs made no part 
of the preſcription, but was a collateral demand, or rather 
a preſcription in the lord's favour for fo much — 


So where the plaintiff ſet out a preſcriptive right to bury 
in the chancel of the church of Ofwefry, and this was found 
to be ſo; but further, that two ſhillings had been uſed to be 
paid to the church for every perſon ſo buried, it was held, That 
the preſcription was well pleaded, for the payment was col- 
lateral, and no part of the preſcription, _ | 85 


4. © Under a preſcription for common, the commoner 
„ muſt prove the e of the preſcription as he has laid it.” 


As if he preſcribes in his avowry to have common for 
all commonable cattle, and upon iſſue joined thereon he gives 
in evidence © common for ſheep and borſes only,” it will not 
maintain his iſſue; for a preſcription is an entire thing: but 
if he had a general common, i. e. for all kinds of cattle, and pre- 
ſcribe for common for any particular fort, it had been good, 


N — 


for it is within the general preſcription. 


So where a commoner preſcribed for common for all the 
beaſts levant and couchant upon a meſſuage, t:˙⁰ hundred 
acres of land, jifty acres of meadow, and fifty of paſture, in 
four towns, and the jury found that he had common as be- 
longing to two hundred acres of land, twenty of paſture and 
meadow in tuo tozauns only, and not in the other; judgment 
wrs given againſt him, as having failed in his preſfription 3 
for the preſcription claimed was more extenſive than that 
proved. . "OY On 


6 ff. 
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bet whine the annie of the: malt lis 


et laid, but variant only in the quantity of land to which it 


4 extends, the preſcription ſhall be held to be well laid, for 


« it is the ſame preſcription.” | Es | | 

As where one preſcribed to have common to his meſſuage, 
and twenty acres of land, and it appeared on evidence that he 
had but erghteen acres, it was held to ſupport the preſcription 


263 


Gregory v. Hill. 
Cro. Elix 531. 


as laid. But if he had ten acres of copyhold and ten of 
freehold, he had failed in his preſcription, for he could not 


make a preſcription for both; ſo if it appeared on the evi- 


_ dence that part of the land was copyhold an hundred years 


ago, though then it was freehold, there too he had failed. 
For as the preſcription muſt be beyond the time of legal 


memory, it muſt have been different then from what it was 


at firſt, and ſo there could be no preſcription as was laid. 


e And ſo if the nature of the preſcription remains the 
ce ſame, but it is found to be more ample than was laid, it 


e ſhall be good,” 


As where the preſcription was, to tether horſes from and 
after the feaft of the Pentecoft yearly, and the verdict found 
that they had uſed to do it on the day before the Pentecoff, 
on the day itſelf, and the Monday in the week of the Pente- 
_ coft, and afterwards during the year at pleaſure : this finding 
being more large than the preſcription as laid, was adjudged 
well to ſupport it. „„ 5 


5. Wherever a copyholder preſcribes againſt a ftranger, 
he muſt preſcribe through the lord: but where he preſcribes 
againſt %e lord himſelf, he muſt allege the preſcription by 
away of uſage. = 5 1 

That is, as againſt a ftranger, he muſt ſay, “ That the 
lord of the manor and all his anceſtors, and all thoſe whoſe 
eitate he has, have had common in ſuch a place for him, 
and his tenants at will,” Sc., and that ſhall be good for the 
copyholder : but as againſt the lord, he muſt ſay, “That 
within the manor there is ſuch a cuſtom,” Sc. | 


3. OF AVOWRY FOR FINES AND AMERCEMENTS IN 
COURTS LEET OR BARON. | 
1. For offences which are within the conuſance of the 
ſteward of a court-leet, and of 2vhich he hath a view, he may 
aſſeſs a fine, as for a contempt or diſturbance in court: but 
for offences not within his view, he can aſſeſs no fine without 
a preſentmgnt, for non conſtat, whether the party was reſident 
within the leet or not, or what cauſe he had for his abſence. 
And therefore, where the ſteward aſſeſſed a fine for not coming 
into court to-do ſuit, for which the diſtreſs was made, it was 
held to be ill; but it ſeems he might be amerced : for if the 
ine is too grievous, the party would be without remedy; 


Johnſon v. Tho- 
roughgood. | 
Hob. 64. 


( 304 ] 


P-arce v. Bacen 
Cro. Eliz. 390. 


Anon. 
Copyhold caſe, 


25. 
4 Co. 316. 
Id. 31. b. 


Hall v. Turbett. 
Cro. Eliz. 241. 
Grieſley's caſe, 
8 Co. 3. 
Ref. 336. 


ä but 
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11 Co. 45.2 


Wood v. Lovatt. 
6 1. Rep 511. 


Stephens v. 
Haughion. 
2 Stra. 847. 


Parhani v. 
Norton. 


Cro, Eliz. 88 5. 


- - 


Matthews 
v Carew. 


Salk. 107, 


Brook y. 
Huſtler. 
Salk. 56. 
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Tudęe. 

2 WII. 20. 


Wormleigkton 
v. Burton 
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Cro. Eliz. 791. 
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but for an amercement a moderata l lieth, 10 F. 6. 


c. 7. And note, That for a fine as well as an amercement, 
a diſtreſs of common right belongs. 


But for a fine in a court-baron, the lord cannot diſtrain 
without a preſcription. 


But the amercement cannot be for a private injury we 
to the lord, even though warranted by a cuſtom, 


2. In the avowry for taking by reaſon of an amercement 
for any offence, the avowry ſhould ſtate © that the plaintiff 
was guilty.” 


For herein replevin diſfers from treſpaſs : That in re- 
plevin the deſendant makes a title, and is to recover; Which 
can only be by {hewing a ile under the forfeiture: but ig 
treſpaſs for taking the goods, the Aenne 18 only t to excuſe 
the wrong. | T Fi 


Therefore in zr/paſs, it is ſuſſicient to ſay, that the of; 
fence vas preſented, tor non refert as to the defendant in 
ſuch caſe, whether the offence was committed or not: but 
in replevin the offence thouid be fct out with an averment 
that the party was guilty ol the offence for which the amerce- 
ment was made. 


*3. In the caſe of a court- Bb the amercement ſhould be 
general by the ſteward, 2. guod 9 in miſericordia, and th en 
the amount of the amercement is to be afcertained by the 


In the caſe br" a court-baron, the de ward may in the like 
manner amerce, 


For if the een was by the jury, it would be bad; 


they can only affeer the amount. 


And the amercement can only be affecred by the frees 
holders of the manor. 


And theſe matters now mentioned ſhould always. be fer 
out in the avowry, 4s neceſſary tO give a title to a return. 


4. And in every caſe the defendant 1 is called Upon to 
ce thew a good and complete title.“ 


As, iſt, The avowry ſhould (rats, cc That the is 
& where the off. nve was committed was within the manor 
ce or juriſdiction of the court, from which the amercement 
&« iſſued.“ 


2. That the crime was coonizable in that court. 


3. That the goods taken were the property of the perſon 
who made default, and was amerced; for where the goods 
of his under-tenant were taken, it was held to be bad under 
the preſcription. 


71 5 
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— 4. ty common right every manor has a court- baron an- 
nexed to it and therefore, where it was claimed by preſcrip- 
tion, it was held to be bad, for preſcription ſhall not be where 
a thing is by common right. 


5. « The avowry ſhould alſo ſhew « that 1 manor was 
«27 the hands of the defendant * or If his principal, | 
« quhere there i 7s conuſance made.” 


For where the defendant made confine; as bailiff to the 
dean and canons of Windſor, as of their manor of Hampton- 
Court, for an amercement for not doing ſuit of court; but it 
| appearing that the dean and canons had /et the mansr at the 

time of the avowry, though they had reſerved to themſelves 
the profits of the manor and courts incident to it, the plain- 
tiff had judgment; for the court is incident to the manor, 
and cannot by =y N or n be ſevered from 
Mt | | 


And laſtly, In avowing Gor a fine in a leet, the avowry 
need never. conclude prout patet per recorduim. 


4. oF AVOWRY FOR TOLLS AND CUSTOMS. | 


Under this head J ſhall conſider tolls, Iſt, With reference 


to Ways: 2dly, To Fairs and Markets: 3dly, To Ports or 
ad | ve | 25 "8 


1 . Of Tolls with reference to Ways, 


= ol coniidered with reference to uche, iS either toll tho- 
rough or toll traverſe. = 


Tell thorough is a toll paid for lk over a ling. High- 
way; and this being againſt common right, cannot be claimed 
or taken without good conſideration ; as ex. gr. repairing the 
ſtreets or ways, for the paſſage over which it is claimed. 


So that on the ground of preſcription alone it cannot t be 
ſupported. | 


Toll traverſe is a toll _ for liberty to go acroſs the lands 
of another perſon; and this may be claimed by preſcription, 
without any conſt deration appearing, and payment of it from 
time immemorial ſhall be ſufficient: but it can only be 


claimed from its nature by the lord of the ſoil, as being in its 


nature a compenſation for the uſc of the ſoil. 


1. © In claiming of toll thor-ugh, the party muſt ſoew 
every circumſtance entitling himſelf, or the court will lean 
* againſt him, from the jealouſy they entertain of thus le- 
* vying money upon the ſubject; that is, he muſt ſhew a 
good confideration, and that he i is within the de under 
20 which he claims? 


13 | For 


: 36; : 


8. G. 


"HERR v. Gold- 
ſmith. 
o 108. 


Per Holt. 
1 Lord Raym. 
1175. / | 
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Moor, 546. 
2 Will. 299. 


8 
Fitzherbert Ab. 
pl. 3. 
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Trueman v. 
Walgham. 
2 Will. 296. 


Smith v. Shep- 
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For where the defendant preſcribed to have ?ol! thorough, 
from every cart or waggon coming from any other manor, 
and paſſing into the town of Gain/borough, on the conſider. 
ation of repairing, cleanſing, and maintaining divers and 
many frets belonging to the ſaid town; and for non-pay- 
ment diſtrained, and had a verdict ; but judgment was af- 
terward arreſted : for as he could only claim toll on the 
ground of repairs, his right therefore muſt be confined to 


the ſtreets repaired, and as he had laid his preſcription for 


repairing divers and many of the ſtreets of ' Gainſborough, it 
did not appear that the waggon on which the preſent diſtreſs 
was made was going over the ſtreets repaired, and therefore 
the defendant might have no title. | 


e And therefore the party preſcribing for toll thorough, is 


« always tied down to great ſtrictneſs in pleading.” 


* As where the defendant preſcribed to have a toll of two 
pence for every twenty ſheep driven through the manor of 
Melton Mowbray by any foreigner, and if not paid, a right 
to diſtrain for the ſame, and then juſtified, that the plain- 
tiff having refuſed to pay the toll, that he cepi? et abduxit 
one ſheep, and diſtrained it till the toll was paid. This 


_ Juſtification was held to be ill; for the preſcription" was 


to diſtrain, and the defendant had not pleaded the taking as 


2 diſtreſs, but only that he cepit et abduxit, which was not 


2 Inſt. 220, 


Id. 


Heddy v. 
Wheelhouſe. 
Cro. Eliz. 558. 


591. 


Holloway v. 


Smith. - 


2 Stra. 1171. 


within the preſcription. 


2. Of Toll in Fairs and Markets. | 


t. The eſtabliſhment of public fairs and markets is a 
branch of the royal authority, and the king may by his grant 
erect new ones, and beſtow a certain toll on the perſon to 
whom ſuch fair or market is granted. But the 2% muft be 
ſome petty ſum ; for if the king grants a fair or market with 
exceſlive toll, it is void, and the market becomes free. 


So fairs and markets, and the toll incident to them, may 
be claimed by preſcription, which ſuppoſes a grant. 5 | | 


But by the grant of a fair or market, cum omnibus libertati- 
bus et pertinentiis, toll does not paſs; for it is not due of com- 
mon right, but muſt be given by expreſs words in the grant. 
'This is the caſe of a grant of a new fair; but if there has 
been an ancient fair, to which by preſcription toll has been 
annexed, and it becomes forfeited to the = and he grants 
it to another, cum omnibus hibertatibus illi ſpetantibus, by this 
the toll ſhall paſs ; for this is not a new grant, but a grant of 
an ancient fair, to which the toll belonged, Re 


But where a fair was held by cuſtom, on a particular day, 
to which toll was due, and aſterward the king, reciting this 


_ grant, granted to the ſame place two fairs, en different days 


from | 


produce of their lands, not for merchandize. 
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from the former, with all the profits, commadities, amnoluments, 


liberties, and free cuſtoms ad bujuſmodi ferias pertinentiis : this 
was adjudged on demurrer, not to carry with it a right of 
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toll, as not being expreſsly given; and the fair not continue 


ing the ſame, the cuſtom could not extend to it. 


2. « ce This claim of toll being an exaction on the ſub- 
« ject, is to be taken ſtrictly according to the grant or cuſ- 


e tom, and therefore ſhall be confined to caſes only falling 


« completely within it“ Pp EE 

Therefore where, in treſpaſs for taking the plaintiff's 
wheat, the defendant juſtified the taking as a diſtreſs, as en- 
titled by preſcription to a toll for all corn brought into the mar- 
let of Rippon for ſale, it appeared in evidence, That the corn 


had been ſold by ſample af the plaintif”s houſe, to be delivered 
within the month by one Cooper, who lived ten miles out of 
the town; and that it was only carried throvgh the borough on 
2 market-day in a waggon to the plaintiff's houſe, and de- 


livered, but was never expoſed in the market, On this evi- 
dence, the taking was adjudged to be unlawful, as not being 
within the preſcription ; and though it might be a fraud on 


the market, yet that could not in this action be remedied, but 


ſhould be ſued for by an action on the caſe. | 
And mote, 1, That tenants by ancient demeſne are excuſed 


and diſcharged from the payment of all tolls, by reaſon of 


their tenure 3 but this is for the toll due in carrying the 
2. That though goods brought to public market may be 
diſtrained for toll, yet they cannot for damage feaſant ; for 


every one is of common right entitled to bring his goods and 


expoſe them to ſale in a public fair or market. 


3. Of Tolls due for landing Goods at Ports or Quays. 


Blakey v. Dimſ- 
dale. 
Cowp. 661. 
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* 


Ward v. Knight. 
Cro. Eliz. 223. 


Mayor of Laun- 
ceſton's caſe. 
Cro. Eliz. 75. 
Id. 627. 8. B. 


1. Every common river is as an high ſtreet, and therefore Salk. 249. 


the caſe of highways. . 


And therefore, where the city of Norwich claimed a toll 


on all goods paſſing on the river, by ſuch a quay or wharf, 


but without ſhewing any conſideration, as cleanſing the river or 


repairing the banks, &c. ; on demurrer, judgment was given 
againſt them, | N N I 


ſubject to the ſame law, as to toll, as was before mentioned in a Brownl, 181. 


Hechford v. 
Wills. 8 
1 Sid. 454. 


But where in trover for an anchor and ſalls, it was found Vinke om . 
by a ſpecial verdict, That the mayor and burgeſſes of News- — 


cafile, by cuſtom time out of mind, uſed and ought to repair 


the port, and in conſideration of that were entitled to a toll of 
five ſhillings per chaldron on all coals exported, with a 


power of diſtreſs, and that the anchor and ſails were for non- 


payment thereof diſtrained: it was reſolved, 1ſt, That it 
e N 8 was 
= 
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was not neceffary for the mayor, Sc. to ſhew that Si aFtually 


did keep the port in repair, it was ſufficient that they wide 
liable, as that was the confideration : 2dly, That the maſter 
Was liable to have the things taken, as he was the exporter 

as to that: 3dly, That the anchor and fails, . the in- 
Aruments. of trade, were diſtrainable. 


Mayor of Exeter. 2. 80 the landing of goods at any port or quay is it if 


+ - conſideration as a benefit to the public, and a toll for it may 


3 Burr. 1405. 

deer verſe, without ſetting out any con 1. deration, the ownerſhip of the 

: e ſoil being ſufficient, as; like toll traverſe, it is in the nature of 
2 369 J 4 compenſation for the uſe of the ſoil. | 

plten v. Smith. © So, in an action for toll of a wharf at gd ws the 

Cowp. 47- plaintiff claimed, as lord of the manor, a toll by preſcription 


For all goods Enid within the manor; and having ſet out a 


confideration, wiz. the keeping a wharf within the manor _ 


in repair, though he claimed toll for goods landed at any 

art of the manor, it was inſiſted, That as he groun ed the 
claim of toll on the eonfiderstion of repairing the wharf, 
that as that would confine the toll only to goods landed at 


the wharf, that he had failed in his prefcription. But he 


had judgment notwithſtanding; for his claim was in the 
nature of toll traverſe, in which no conſideration was neceſ- 


ſary to be ſtated by the party claiming. For if the gaods 


were lapded on the manor, they had the benefit of plain- 


917 's private property, and if at the wharf the beneſit oh f. 


Mayor of Yar- But this toll at ports or quays differs from toll traverſe i in 
mouth v. Eaton. this reſpect, that it is not neceſſary that the parties claiming 
e ig ſhould be owners of the ſoil, which would be of itjelf a ſut- 

| — hicjent title, as in the laſt caſe: for even if that does not ap- 
pear, yet it may be good; for the crown has a right ls creats 
the duty, and may grant it to another, though it retains the port, 
and ſoit no grant from the crown appears, it may be claimed 


by preſcription, ſo that grand, or e may ye a 


title, 


Mayorof King- As where the eats of King fo fon Hull claimed A 


ſton upon Hull certain toll, called water-bailiff's dues, # preſcription ; and 
v. Horner. 9 

Cowp. 102. in evidence j it appeared, that their charter was in 27th Ed. 3. 

and fo full a century within the time of legal memory, 

(time of Richard 1.) and therefore it was inſiſted, 1ſt, That 

the corporation could not preſcribe; and, 2dly, That by a 

ſubſequent charter.in 5 Rich. 2. the port was created, and 

that therein no duties were granted to the corporation. 

But as it appeared that theſe duties had been paid for 350 


be claimed by preſcription only, as in the nature of toll ra. 


years, and that the grant of the port was in theſe words, 


s portum dudum vocat. Say reereek jam Hull :” on theſe cir- 
cumſtances the Court were of opinion, That it was matter 
of preſumption to be left to the jury, whether the word 
dudum did not imply an exiſting port before the making of 


the charter of Rich, 2. and whether the payment 0 
ut 
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duty for 350' year:, 1. from 1441 to 1704. (the time of. 
the action, ) would not be ſufficient to fupport the pre- 


ſumption of a grant from the crown of thoſe dutics, between 


the times of 5 Reich 2. (ann. 1,82) when the charter creat- 


ing the pert was granted, and 1441, when the firſt pay- 
ment was proved! ? On this ground, a verdict was tound in 


favour of the corporation's Night | to toll. 


3 wh As, therefore, toll may ve claimed at ports or quays 


« in the nature of toll thorough, on the ground of the be- 


« nefit derived to the ſubject from the uſe of the port or 


« quay, and its being kept in repair by thoſe claiming the 


« toll; where that benefit is not enjoyed no toll is payable; 


60 that is, uſer of the port is neceflary to give a claim to 
0 toll.“ | | | 


For where the Jeferidant avowed for toll as due from all 
Hips unlading at the quay, on the ground of repairing the 
port : in evidence, it appeared, that the quay extended but half 25 
a mile, and that the ſhip i in queſtion had unloaded ſeven miles from 
the quay, the preſcription was adjudged not to extend beyond 


the quay, and that the plaintiff was not liable to tlie payment 


of toll, he not having uſed the quay. 


So where a cuſtom was alleged in the city of Nase 
that in regard that they maintained a common quay for the 
unloading of goods brought up in the river in veſſels to 
the ſaid city, that every veſſel paſſing through the ſaid river 
by the ſaid quay ſhould pay a certain ſum. This was held to 
be a void cuſtom; for it ſhould not extend to thoſe veſſels 


which never unladed at the fort, and fo derived no benefit 


from it. 


64 ſhould be for a ſum certain and defined.” 


But a preſcription to have three buſhels out of every cargo 
of barley brought to the quay of Penzance was held good, 
though the cargoes might be of different magnitudes z for 
the word cargo is a megcentle word, and EY certain 
and determinate. 5 | : 


8. If a perſon zugt; the ſeizing of any os Se., he 
ſhould ſtate the particular cauſe of feizure ; as for toll, for- 
feiture, or cuſtom ; and, 2dly, It ſeems that he ought to ſay. 


that it had been uſual to ſeize; tor it is no cuſtom. or Pier, 


leription if not ar in uſe. 


5. OF AVOWRY FOR SUITS AND SERVICES, OR OTHER THINGS 
© CLAIMED BY CUSTOMS OF A MANOR. | 
4 firſt, For an Ber 8 


If the defendant avows the taking for an Heriot antral,” 
it is Dy] it  ould'be for the be bef RT's or * to, that ſo the 


. | oh. Plaintiff 5 Hob. 


4. © In preſcribing for a toll or tom payments, it 


Prideaux v. 
8 Rayin. 


2 . 96. 


— 


4 * 


Haſpert. Ve 
Wills. | 
1 Vent. 712. 


Serjeant v. 
Read. 

1 Wilſ. 91. 

2 Stra. 1228. 
I Co 


Clearywalk v. 
Conſtable. 
Cro. Eliz. 110. 


EE f 


Shaw v. Taylor. 
Hutt. 4. 


1 76. 8. 4. 


an 


Odiham v. 
Smith. 

Cro. Eliz. 589. 
Major v. 
Brandwood. 
Cro, Car. 260. 


Holland v. 


Lancaſter. 
2 Vent. 134. 


Parker v. Com- 
ble ford. 
Cro, Eliz. 725. 


Griffin v. 
Blandford. 
Cowp. 62. 


Richard God - 
frey*'s caſe. 
11 Co. 42. 
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plaintiff might have his replication that the deteaſed had 
no beaſt ; and befides, the heriot might be of a thing different 
from that taken, as it may be a zerwe/ or a piece of plate, as 
well as the belt beaſt or living thing. 1 
And where the lord is entitled to heriot ſervice he may 
diſtrain generally, or ſeize any beaſt of the tenant : for it is 
at his election to take what beaſt he deems the beſt ; but 


for heriot cuſtom he muſt take the beaſt itſelf, not another as a 


difireſs for it; for it hes in prender and not in render. 


2. % Wherever a diſtreſs is made for any ſum claimed as 
cc due by cuſtom, it muſt be a reaſonable one; for if unrea- 
c ſonable, it is void.” | | — | 


As where the defendant made conuſance as bailiff | to the 


dean and chapter of Canterbury, to whom the plaintiff was 


leſſee, and claimed, that, by the cuſtom of the manor, the 
leſſee on alienation was to pay a fine of a year and a half's 
rent, and if not paid, a diſtreſs. On demurrer, the plaintiff 
had judgment; for the cuſtom was unreaſcnable, as ſo upon 
every alienation of even the ſmalleſt part, the ſame fine 
would be due. e 55 . 


80 where the lord claimed by cuſtom the beſt beat of 


every flranger dying within the manor-as an heriot, On de- 


murrer, the cuſtom was adjudged to be ill; for it cannot be 


ſuppoſed to have a reaſonable or lawful beginning, as is the 


caſe between the lord and his tenants, who may be ſup- 
poſed to have made the agreement when their tenures be- 
gan, as a ſpecies of conſideration ; but no ſuch conſidera- 
tion or agreement can be ſuppoſed to ſubliſt in the caſe of a 
ſtranger. : | | . | 

3. Wherever the defendant, in his avowry, relies on a 
cc cuſtom to take a diſtreſs for ſuit or ſervices, he ſhould. 
« ſet out the whole of it. „„ ines 

For where the defendant avowed under a cuſtom, that 
the lord of the manor was entitled on the death of aliena- 
tion of every tenant, to the ſecond-beſt beaſt, and if but one, 


then to that beaſt; and if no beaſt, then to a compenſation 


in lieu of it. Upon evidence, the cuſtom appeared to be as 
ſtated, but ⁊uith an exception of meſne ſigniories, burgage-tenures, 
and alienations to the uſe of the alienees and their heirs: 
and the avowry was for that omiſſion held to be ill. 


4. The defendant in this caſe avowed the taking of two 
cows, for cauſe that he was ſeiſed of the manor of Bethel in 
Norfolk, and that from time immemorial he and thoſe, Nc. 
had been entitled to a leet within the ſaid manor, and that 
the ſteward had uſed to ſwear twelve of the inhabitants as 


chief pledpes, to preſent all things within the leet, and that 


they had been uſed to preſent, that they ſhould pay them- 


ſelves to the lord ten ſhillings pro certo leetæ: That the plain 7 
| 8 | | £ | ti | 


it was held that no replevin lay for them: for the caption 
| might there have been lawful, though not ſo with us; and 


tif and others, being ſworn chief pledges, had refuſed to 


| preſent ſuch ſum of ten ſhillings to be paid as aforeſaid, 


wherefore the ſteward had then fined them in ſix pounds, 


and avowed the taking for the non-preſenting or paying of 


the ſeveral ſums of ten ſhillings and fix pounds: to which 
avowry the plaintiff demurred ; when it was reſolved, 1, 
That the fine was unlawfully impoſed ; for it was impoſed 
jointly, but it ought to have been aſſeſſed ſeverally, for the 


offences are diſtin& : one might, after payment of his part, 


lie in jail till the whole was paid, which would be unjuſt; 
and ſuch matter being ſhewn by plea, ſhould avoid the fine. 
2dly, That for this certainty of leet, the lord could not diſ- 
train of common right; for it is for the private advantage 


of the lord, and he therefore could not have it without pre- 


ſcription, which he therefore ſhould ſhew, 


2. OF CASES IN WHICH NO REPLEVIN CAN BE MADE, AND $0 
1. © Goods taken beyond ſea; that is, in foreign countries, 
e though afterwards brought into Zngland, cannot be re- 
21212 8 SY 
As where goods were ſeized by the Eaſt India Company Nightingale v. 


from interlopers on their trade in Iudia, within their charter, Adams. 
2 Show. 91. 


therefore ſhould not be tried by our laws. 

"he Replevin does not lie for the charters relating to the Proke, tit; 
lands of inheritance ; for they belong to the heir, and tliere- Nepl. pl. 34. 
fore are not chattels, and ſo not repleviſable, 


3. Goods ſeiſed in conſequence of any judgment or adjudication 


of courts, or perſons having juriſdiction, are not repleviſ- 


able, | | 


As if taken under an execution from the ſuperior courts, they winv. W 
cannot be replevied; and if attempted to be ſo, the Court Lutw. 1791. 
will commit the offender for a contempt. es | 


So where a perſon's goods were ſeized under a condemna- Ayleſbury v. 
lion in the penalty of 20l. before a juſtice of peace, for enter- Harvey. 


ing ſtrong waters, and he replevied them, the juſtice's warrant 3 Lev. 2006 


was held to be a ſufficient juſtification, and to ſupport the 
ſeizure, which therefore could not be replevied. 2 


And where goods had been ſo ſeized under a cenvidian for Rex v. Monk- 
deer-ſtealing, the Court granted an attachment againſt the — PR 
under-ſheriff, who had granted a replevin for them. *[ 7 1 

4. 80 2 replevin does not lie againſt. h Ling, nor where Year hoc. 
the king is party, nor where the taking is in right of the 19 H 7.1, 

1 | be” | kings 


Ante. | 
2 Roll. Ab. 430. 


Co. Litt. 268. 


Trevilian v. 


Pyne. 


Salk. 107. 


$ Co. 147. a. 


Cro. Eliz. 813. 
Co. Litt. 145. 
Fuller, N. P. 


60. 
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Kenchin v. 


Knight. 
1 Wil. 2 53. 
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king? > for Al the king s debts are of record, fo that the tak. 
ing for them is as for a judgment. | 


5. In general, replevin will not lie without a property 
in the goods, taken either abſolute or ſpecial; and there. 
fore animals jere nature, unleſs reclaimed, cannot be re- 
plevied. | 


3. The third TASOY in pleading in this aftion, is the 


REPLICATION, 
or plea to the avowry, 


1. Diſclaimer was formerly an uſual replication, in which 
the plaintiff diſavowed the holding of the land from the de- 
fendant: but this is now unuſual; for in that cafe the 
avowry muſt have been on a certain tenant, which now not 
being uſual ſince the ſtat, Hen. 8., allowing an avowry ge- 
nerally on the land, the replication of diſclaimer now ſeldom 
occurs. | 


2. If the defendant makes conuſance as bailiff to J. S., 
the plaintiff may traverfe the fact that he was bailiff; for 
though J. S. may have a title, yet a ſtranger who had no 
authority from him, could have no title, and would be liable; 
ſo that both parts of the defendant's plea muſt be ens, and 
therefore an anſwer to any part is ſuſſiclent. - | 


3. If the defendant juſtifies the taking, the ein may 


reply a tender, and have judgment: for if a tender was made 


upon the land before the taking, the diſtreſs is unlawful; 
and if made after the taking, and before the impounding, | 
the detaining is unlawful. 


But a tender to-a . is not ſufficient. 


And if the defendant-avows for rent, the phintif may 
plead a tender and refuſal, without bringing the money into 
court; becauſe if the diſtreſs was not rightfully ne the 


defendant muſt anſwer in damages. | 


4. If the defendant juſtifies under a cuſtom, the fate 
« tiff cannot reply another cuſtom repugnant to it, without tra- 


ccc werfing that ſet out by the defendant, but the plaintiff may 


tc reply ſome qualification of the cuſtom ſet out by the de- 
cc fendant, which admits the cuſtom of ſub — N any 
6 traverſe.” 


As where to treſpaſs quare clauſum freght the defendant | 


pleaded a cuſtom, that all the tenants and oceu upiers of cer- 
tain ancient meſſuages had a right of common, 


and under 
ſuch cuſtom juſtified the putting in of ſwine. The plaintiff 
replied, and confeſſed the cuſtom as pleaded to be true : but 


added, that the cuſtom went further 3 to wit, that the 2 
-  » ſhould 
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be rung, to prevent them from rooting up the ſoil. This re- g 
plication was held to be good without a traverſe; for the 
cuſtoms were not different, but that ſtated by the plaintiff 
was a qualification only of the cuſtom ſet out by the de- 
fend ans | N * | 
5. If the defendant avows the taking for rent arrear, it is Palmer v. 
a bad replication to ſay, * That the defendant had made a e 
diſtreſs, and avowed for rent due at a day later than that fir PV 
which he then avoivs ;” for that is no bar. En | 


6. © To an avowry on a diſtreſs for rent-arrear, in caſe 
& of an under-leaſe, it is a good replication” that the de- 
fendant paid the ground-rent to the original landlord. 


For where the avowry was for 50/7. for rent due at Chrift- Sapsford v. 
mas, for the plaintiff's houſe z the plaintiff replied as to 20ʃ4., 3 : 
part of the 5o/., that the defendant held the houſe in queſ- 1 2 1 
tion as tenant to the Duke of Portland, at a certain ground- rent 
which was 20/. in arrear, and not paid by the defendant; 
that this ſum being demanded of the plaintiff, and he being 
threatened to be diſtrained for the ſame, had paid it, and 
that therefore, as to that 20 J., nothing was in arrear: To 
this there was a general demurrer, and the plaintiff had 
judgment, the court being of opinion, That an under-tenant 
had a right ſo to pay the ground-rent for his own ſecurity: 


J. In bar to an avowry for damage-feaſant, the plaintiff Dovaſton v. 
pleaded, ** That the cattle being in the highway, had ! _— 
eſcaped from ſuch public highway into the Heu in quo, 1 
through the defect of the defendant's fences.” This 
was, on demurrer, adjudged to be ill for not averring that 
the cattle were paſſing along or on the ſaid highway when they 
eſcaped. —Por as the plaintiff had ſet up the defect of the 
fences of the defendant as an excuſe for his cattle having 
_ Eſcaped and committed the treſpaſs; he ſhould have ſhewn 
that he was lawfully uſing the eaſement when the cattle ſo = 
.geaped.- bh | 


2. REPLEVIN CONSIDERED WITH REFERENCE TO THB 
Li PERSON. 5 
r. If the goods of ſeveral perſons are taken, hey cannot co. Lit, 145; 
goin in the riplevin, but each muſt have a feveral replevin. = | 
Fur if the caption is unjuſt, each has received a ſeparate in- | 
jury, for which he ought ſingly to complain; but if they _ 
Joined, each would be complaining of the injury done to the 
bother, which would be abſurd. 


| Therefore tenants in common ſhould not join, but have ſeve- Willis v. 


ral avowries. hg 
8 8 | : | 5 ps Es _ Cro. Ehz. 330. 
: 3 FIBER 3 i Yy 0 . 
So one tenant in common cannot avow alone for taking cyyey v. 


cattle damage-feaſant 3 but he ought to make conuſance as Spearman. | 
bailiff to his companion. 1 | 1 RG | 5 2 H. Black. 381. 
e Bb Which 
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Stedman v. 
Bates. 
Salk. 390. 


2 Lut. 1211. 


* [375 ] 
F. N. B. 169. 
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f | - REPLEVIN. 


Which deciſion is lotto on the rule, Co. Litt. 168. 2:3 
that tenants in common muſt all join in actions which con- 
cern the perſonalty. | 


But coparceners ſhould j join in an avowry, for they make 


but one heir. 


* So alſo ſhould joint-tenants. 


2. If the cattle of a „hene ſol: be taken, and he . 
intermarries, ze Hiſband alone may have replevin; for by the 
marriage all the perſonal property of the wife becomes ab- 
ſolutely his. But if the wife joins in the replevin, after a 
verdict, judgment will not be arreſted; for the court will 
preſume them to be jointly intereſted, (as they mult be if a 
diſtreſs is taken of goods, of which a man and woman were 
joint-tenants, who afterwards marry,) the avowry admitting 


the property to be in the manner it is laid. 


So where rent is due to the h/band and wife, yet may the 
huſband alone make avowry, but he muſt ſet out the truth 
of the caſe, that the rent was due to him and his wife, and 


aver her life, and ſo that the rent is due to him. 


3. Executors may maintain replevin for the goods of the 
teſtator, though taken in his lifetime; for as the teſtators 
property is transferred to the executor, the right muſt be 
alſo transferred of recovering poſſeſſion of it. 


If A. takes my goods by command of B., [ may n re · 
plevin againſt both; for it being a e both are prin- 


_ cipals, 


Sir Henry Snel- 
gar v. Henſtou, 
- Cco. Jac. 611. 


Haſelop v. 
Chaplin. 

Cro, Eliz. 257. 
& 329. 


3. OF THE JUDGMENT, COSTS, AND DAMAGES. 


1. © If the defendant in repleyin has judgment, it is for 
« a return of the beaſts which had been taken by him, and 
e reſtored to the plaintiff“ | 


But he can have a return of no more beaſts FER ke vows 
for. 
.E 


And, 2. by finture 21 Hen. 8. c. 19. Every avowant 
« and other perſon that makes arowry or conuſance, or juſ- 
4e tifies as bailiff in replevin, or ſecond deliverance for rents, 
« cuſtoms, or ſervices, and damage-feaſant, if the _ iff be 
& barred, ſhall recover damages and colts,” 


Though in this ſtatute only rents, cuſtoms, ſervices, and 
damage: fegſant are mentioned, yet it ſhall extend to give to 
the avowant coſts and damages i in other caſes not there men- 
tioned; as in avowry for amercements in leets, heridts, r 


| wy if the para 18 barred, 


But 


But where the avowry was for an amercement in a leet, and 


the plaintiff was nonſuited, upon which the defendant had 
a return, the Court were of opinion, That he could not have 


his coſts and damages, as not being within the ſtatute. 


But guere, If there is not a difference in caſe of trial and 
verdict and a nonſuit, otherwiſe theſe two caſes contradict 
each other. . e mer 

In this eaſe, the judgment in replevin was, © That the 
« defendants have return of the cattle, that they recover 
te their damages and coſts (which they had before aſſeſſed), 


and alſo a further ſum by way of increaſed coſts, which 
damages, colts, Sc. amount together to 65 J.;“ on a writ 
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Porter v. Gray. | 
Cro. Eliz. 300. 


C370 J 


Gamon v. 
Jones. 

4 Term Rep. 
509. 5 


of error it was aſſigned, That this was bad as a common 


law- judgment, becauſe it did not adjudge a return of the 


was good either as a common law judgment, without ſaying 


that the return ſhould be irrepleviſable, for that ſince the 
ſtat. We/tm. 2. (pſt 3 70.) the return was irrepleviſable, or 


that it was good as a judgment, under ſtat. 21 Hen. 8. 19.; 


under which the defendant is entitled to judgment for his 


coſts and damages. . TOY. 
Neither does it extend to give coſts and damages in an 
avowry for a nomine pœnæ, for it is not mentioned in the ſta- 


cattle irrepleviſable * and bad, as under ſtat. 17 Car. 2., 
there being no value found : but it was reſolved, that this 


| Jones, 1356 


tute: and therefore if. coſts and damages ſhould ia theſe 


caſes be given, the judgment ſhould be reverſed, 


3. By ſtatute 17 Car. 2. c. 7. it is enacted, „ That 
„ wherever the plaintiff in replevin ſhould be nonſuited 
before iſſue joined in any court at Veſiminſter, that the de- 


“ fendant making a ſuggeſtion in the nature of an avowry 
© to aſcertain to the Court the cauſe of the diſtreſs, the 
Court ſhall award a writ of inquiry to the ſheriff of the 


county where the diſtreſs was taken, and the ſheriff having 


* given fifteen days notice to the plaintiff or his attorney, 


© thall execute ſych writ of inquiry by a jury of twelve 


© men, and the defendant ſhall have execution for the ſum 


© amount not to it, and the coſts of ſuit.” 


found, by eri facias, or by elegit, in caſe the goods taken 


Under this ſtatute it has been reſolved, : 
1. That if the plaintiff becomes nonſuit, that the de- 


fendant is not bound to take his remedy under the ſtatute; 


for he may have his option cither to proceed by writ of in- 
quiry under it, or bring his action againſt the plaintiff, and his 


ſureties on the replevin-bond. 


2. But if the defendant does proceed under the ſtatute, 
by ſuing out a writ of inquiry, and alſo a retorno habendo, a 
writ of ſecond-deliverance ſhall be ſuperſedeas to the writ 
of retorno habendo, but not to the writ of inquiry; ſo that 
5 | Bb 2: en Eos 
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2 Wil. 117. 


Bull. N. P. 58. 
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the plaintiff ſhall have his cattle, and the defendant his ar- 
rears, colts, and damages, by virtue of the proceatings un- # 
der the ſtatute. 


For the dainages are not for the things owes for, but | 
given by ſtatute 21 Hen. 8. c. 19. as a compenſation for the 
expence and trouble the avowant has undergone; and there- 
fore though the writ of ſecond-deliverance ſuperſedes the 
effect of the defendant's judgment or nonſuit, viz. a return 
of the goods, yet the damages ſtill continue. Sed quære, If 
under the writ of inquiry the defendant ſhall-not recover all 
the rent avowed for, beſides his coſts and damages? For, 
per Juſtice Bathurf, in Cooper v. Sherbrook, ante, by 17 Car. 
2., The legiſlature intended that the proceedings under the 
ſtatute by writ of inquiry, eri faciat, and elegit, ſhould be 
final for the avowant to tecover his damages, and that the 
plaintiff was to keep his cattle, notwithſtanding the courſe 
of awarding a retorno habendo, which is a right judgment 
(and ſtill is entered up as before the ſtatute); for the ſtatute 
hath not altered the judgment at common law, but only res : 
a further remedy to the avowant. | 


4. By the ſame ſtatute, 17 Car. 2. c. 7.5 it is e en- 


acted, „ That if the plaintiff be nonſuited after avowry, or 


& have a verdict againſt him, that the jury that try the iſſue 


c ſhall inquire of the ſum in arrear, and alſo of the value 


Cheap v. Cal: 


pepper. 
1 Lev. 255. 
x Vent. 40. 
S. C. 


Tucker v. 
Stevens. 
Paſch. 6. 
Geo. 1. . B. 
Bull. N. P. 


Rees v. Morgan · 
3 Term Rep. 
349 


« of the goods, c. taken, and the defendant ſhall have 


=? judgment by -> 1 e and elegit, as betore. 


« Andif upon demurrer the defendant has judgment, 
& writ of inquiry ſhall 80 in like manner,” 


Under this ſtatute it has been reſolved, tn if the plain- 
tiff is nonſuited after avowry, the jury onh who try the cauſe 


can aſſeſs the arrears, damages, & c.; and that if they omit it, 


it cannot be ſupplied by a writ of inquiry, for the ſtatute 
expreſsly confines the inquiry of the rent in arrear, damages, 
Oc. to the jury impannelled to try the cauſe, 


And therefore, in caſe of ſuch amition; the defendant 


müſt take his judgment, de retorno habendo, at common law. 


« So the jury muſt find under this ſtatute, as well the 
ce amount Lo the rent-arrear as of the value of the _ di 5 
& trained. 


For where the avowry was for 19 51.5 three years rent in 
arrear, and the jury found a verdict to that amount, as da- 


mages to the amount of the rent, but did not find either the 


amount of the rent or the value of the things diſtrained; 
this was held to be error, but the Court allowed the judgment 10 
be amended to a judgment pro retorno habendo, after a writ of 


error brought. | 3 


1 * 


y 
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| «& But this is confined to caſes within the ſtatute z as in 


cc avowries for rents.” 


For in this caſe where the defendant avowed the taking as Dewell v. 
_ a diſtreſs for paor's rates, and the jury omitted to inquire of Marmall. 
the damages, the Court granted a writ of inquiry to ſupply 


the defect. 


And in general, in the caſe of Valentine v. Faucet, 2 Stra. 
1021. and Caf. temp. Hardavicke, 138., Lord Hardwicke laid 


it down, That in every caſe, unleſs where the Court is tied 


up by ſtat. 17 Car. 2., which reſpects only rent-arrear, a writ 
ol inquiry may be granted, in order to do complete juſtice. 


Therefore it was ſo held in the caſe of poor's rates. 


. where the defendant avowed for a taking for damage- 
feaſant, and the plaintiff was nonſuited, it was held that a 


writ of inquiry thould be granted. 


And note, That in writs of inquiry the jury ſet their 
hands and ſeals to their verdict, and upon the trial of ſuch 


writs, the judge of N Prius is only alſiſtant to the ſheriff, 


and has no judicial power; and if the parties come to any 


agreement at the trial, the way is to bring it to the judge to 
ſign, and afterwards move to have it made a rule of court. 


„The caſes of nonſuit after avowry, mentioned in thg 


& ſtatute, apply only to caſes of nonſuit at the trial.” 


For as in replevin both the plaintiff and defendant are 
actors, either may carry down the cauſe to trial; and there- 
fore the defendant cannot move ta have judgment as in caſe of a 
nonſuit for not proceeding to trial; for he might have given 


: notice himſelf; in which caſe, if he had not gone on to 


trial, he would have had coſts againſt him; bur if the 


plaintiff had given notice of trial, it ſcems that he ſhould 


pay colts, 


. Where there are ſeveral defendants, and one of them 
pleads non cepit, and is acquitted, in which caſe, under ſtat, | 
8 9 V. 3. c. 11. in actions of treſpaſs, he would be entitled 


to his coſts againſt the plaintiff, if there was no certificate 
from the judge, “ that there was good ground for makmg 
© him a defendant ;” yet in the caſe of replevin the defend- 


ant acquitted cannot have his coſts, for replevin is not within 
the ſtatute; for it is not mentioned; and ſtatutes giving 
coſts are to be conſtrued ſtrictly. 5 e 


Before I conclude this chapter, it may be proper to tak 
notice of ſome points which occur in this action. | 


*1. Where the goods diſtrained have been eloigned, ſo that gull. N. P. 52. 


the ſheriff cannot get at them to make replevin, in ſuch caſe, 
EE ons %! om 


378. 


3 Will. 442. 
Herbert v. 
Waters. h 
Salk. 205. S. P. 
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OO REPLEVIN, | 
the plaintiff may bring this action in the detine?, and after 


avowry pray that the defendant may gage deliverance. 


Or he may, upon a return of an elongavit to the pluries 
writ of replevin, have a writ to the ſheriff, commanding 
him to take other beaſts of the defendant in withernam ; 
but if the defendant, before the return of the withernam, 
appears to the writ of replevin, and offers to plead non cepit, 
it ſhall ſtay the withernam, for the defendant ſhall not be 
concluded by the return of an elongavit; for the ſheriff can 
make no other return, where he cannot find the things to. be 
replevied. ARS PE 02. 


2. Where the defendant has had judgment of retorno ha- 
bendo, and the plaintiff again makes replevin, he does it by 
writ of ſecond-deliverance, which writ is given by ftat. 
Weſt. 2. 13 Ed. 1. c. 2., under which writ the right again 
may be tried; but the ſtatute further enacts, “ That if the 
cc party replevying again makes default, or for any other 
& cauſe, a return of the diſtreſs, now twice repleyied, be 
& awarded, the diſtreſs ſhall remain irrepleviſable.“ 


* 1 


CHAPTER vi. 


The Action of T reſpaſz 


—RESPASS, in the moſt extenſive ſenſe, means s any 
injury arifing to another's perſon or property from 


the misfeaſance or act of another; and therefore, all ſuch 
injuries, though they aſſume different names, in faCt are 


- actions of treſpaſs ; 3 28 alagit and ee is a N to the | 


perſon, Sc. 

The treſpaſs which I hall here confider, is the action pro- 
_ perly ſo called, and includes only 23 1furies to the faves or per- 
| ſonal property 9 of another. | 


In treating of this action I ſhall conſider, 1. The Nature 
of the Action in general. 2. With reference to the Things 


on which it is committed. 3. With reference to the Perſon, 
viz. as committed by Officers, or by private Perſons. 4. For 


what Treſpaſs will not lie. 5. Who may maintain this 


Action. 6. The Pleadings. 7. The Evidence. 8. The Ver- 
dict, „ Judgement, and Coſts. | 


5 or THE NATURE OF THIS ACTION IN 
GENERAL. 


1. 6 Every entry upon the land of another is ftrietly an 3 Black, Com. 29 


s injury, if done without the owner's conſent, and at leaſt 
does the miſchief complained of in the writ : that of tread- 


e ing, and beating down the plainti Vi 4 879; for ſuch 1 injuries, 


6. therefore this action lies.“ 


But, however, in certain cabin; the law has given a right 
to enter upon the lands of another : as if a man comes to exe- 
cute legal proceſs; to demand money; a landlord to di- 
ſtrain; a reverſioner to ſee that no waſte has been done; 


_—_ 


Ibid, 


2 traveller to get refreſhment at an inn: all theſe are caſes 5 
in which the law allows an entry, and ſo the entry is not a 


treſpaſs. 


80 if a man makes a leaſe, excepting the trees, and he 
enters to ſhew them to a purchaſer, he is not a treſpaſſer. 


2. „But where the law allows ſuch entry, or any act to 

ee be done, if the perſon miſdemeans himſelf, or makes an un- 

* lawful uſe of 7, authority /o given, he thall be held to be a 

oy treſpaſſer ab initio :* for, from the ſubſequent act, the law 
Judges - animo the firſt entry was made.” 


Lifford's caſe, 
10 Co. 46. 
381 J 
Six Carpenters“ 
caſe. 

8 Co. 146. 


. | As 
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Six Carpenters” 
caſe. 


3 Co. 146. 


Bagſhaw v. 
Spencer. 
Cro. Jac. 147. 


Oxley v. Watts. 


1 T. Rep. 13. 
S. P. | 


Lynne v. 


Moody. 


2 Stra. 851. 
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As if a perſon enters into a tavern, which every man by 
law has a right to do; yet if he „eule any thing from thence, 
his firſt entry ſhall be deemed unlawful, and him a treſpaſſer 


ab initio, 


So where to treſpaſs for taking a gelding, the defendant 
pleaded that he took him as ap eſtray, and ſo juſtified, The 
plaintiff replied, that after the taking he had laboured and 
worked him. On demurrer it was objected; that the firſt 
taking being lawful, that the action ſhould be caſe for the 
ſubſequent abuſe; but it was reſolved, that the ſubſequent 
abuſe of the eſtray being unlawful, made the defendant a 
treſpaſſer ab initio, and that ſo the action well lay. | 


But where the plaintiff brought treſpaſs for breaking and - 
entering his houſe, and taking an exceſſive diſtreſs, it was ad- 
Judged, that this action would not lie; for the taking was 

awful, and no ſubſequent abuſe appeared to make the de- 


fendant a treſpaſſer ab initio, 


As the moſt frequent caſes which occurred under this 


head happened where goods or cattle had been taken law 
fully for a diſtreſe, but from ſome ſybſequent abuſe or miſ- 
management the party was, according to the doctrine now 
delivered, made a treſpaſſer ab initio, when in fact the firſt 
taking was lawful; this hardſhip was remedied by ſtatute 
11 Geo. 2. c. 19. which enacts, “ That a diſtreſs for rent 
c“ ſhall not be deemed unlawful, nor the party be deemed 2 


“ treſpafſer ab initio, for any irregularity in the ſubſequent 


„ diſpoſition of it: but that the party aggrieved might re- 


„cover full ſatisfaction for the ſpecial damage he ſhall have 


c ſuſtained thereby, and no more, in an action of treſpaſs, 


or on the caſe, ynleſs tender of amends has been made 


Wallace v. 
King. 
H. Black. Rep. 


4 before.” 4 

Since this ſtatute, frover will not lie for goods taken under 
an irregular diftreſs, as tending to place the landlord in the 
ſame ſituation he was before the paſſing of the ſtatute, by 


_ conſidering him as a treſpaſſer ab initio. 


This ſtatute therefore only affects the ſubſequent diſpoſal of the 
diſtreſs : ſo that it ſeems that this action till lies for an wnlaw- 


ful taking ; as if the diſtreſs had been made at night for rent: 


ſo if of beaſts of the plough, when other ſufficient diſtreſs 
can be had: ſo if doors have been broke open to make it; 
for the outer-door can in no caſe be broke open, except 
under the direction of ſtat. 11 Geo, 2. c. 19. which empowers 
the party to do it in the preſence of a Conſtable or peace- 
« officer, oath being made before a juſtice, of there being 
good grounds to ſuſpect that the goods intended to be 
5 diſtrained have been conveyed away, and are contained 
&« in ſuch houſe.” — | 


But 


2 
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500 however, wh treſpaſs was oat for breaking and 
entering the plaintiff's houſe and taking his goods, and the 


caſe in evidence was, that the defendant, having with him a 
|  coriftable, had entered the plaintiff's houſe to make a diſtreſs 
for rent; after he had told his buſineſs and begun to take 

an inventory, the plaintiff's wife tore his paper, beat him 


3 52 


Fade 
v. Pinche. 
Worceſter Lent 


Alf. 1766. MSS, 


and the conſtable out, and then blocked up the door. About 


an hour after, the defendant aich ſeveral others returned, and 
demanded admittance, which being refuſed, he broke open the 


doors. It was ruled by Juſtice }/:/me!, That the diſtreſs 
having been lawfully begun and not deſerted, but the de- 


fendant compelled to quit it by violence, that this was a 
re-continuance of the firit taking, and ſo was lawful z though 


he could not when he firſt came have broken "pn the 


doors. 


But in cafe of a diſtreſs for rent, if the done; is open, 
the perſon diſtraining may juſtify breaking open an inner 
door or lock to find any goods which are diltrainable. 


That ſtatute applies to caſes where the diſtreſs is for rent; 


but a ſimilar proviſion has been made in other caſes: as by 


Browning 

v. Dann. 
Geo. 2. 

Bull. N. P. 82. 

Caſ. temp. 

Hard. 168. 


ſtat. 17 Geo. 2. c. 38. it is enacted, That where any diſtreſs 


be is made for money ju/tly due for relief of the poor, that it 
„ ſhall not be deemed unlawful, nor the party making 1 ita 
e. treſpaſſex, on account of any 45 ect or want of form in the 

© wwarrant of appointment of overſeers ; or in the rate or a 

« ments; or in the warrant of diſtreſs thereupon : nor thall 

the party be deemed a treſpaſſer ab initio on account of 

any irregularity which ſhall be afterwards done by him; 


a a 


© but the party grieved may recover for the ſpecial damagey 
unleſs tender of amends has before been made.” 


And a warrant may be made to diſtrain before the time 


for which the rate is expired, and is good. 


Bat where a perſon apprehends a rate for the relief of the: 

poor is illegal, and a diſtreſs is made on him for it, he can- 

not bring treſpaſs for the taking, for he thould have appealed 
to the ſeſſions. | 


But though treſpaſs may lie for al beaſts 41 the plough 


2s a diſtreſs for rent, where other beaſts may be had; yet 


in the caſe of diſtreſs for pcor's rates, it is lawful to take 


them, though other diſtreſs may be had: for it is not pro- 


perly a common law-diſtreſs, but is rather in the nature of 
an execution: in which caſe there is no ſuch exemption. 


3.0 Treſpaſs vi et armis muſt always ſuppoſe a misfea- 


© ſance ; for it will not lie for a bare nonfeaſance, which, as. 
« it ſuppoſes no act, carries no treſpaſs.” 


As if a perſon enters a tavern, if he ſteals any thing, he is 


-""< trelpaſſer ab initio for the misfeaſance ; but for not paying 


for the wine he wo had, no action of weft lies. 
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4. 6c To conſtitute a treſpaſs, for which this action ia 
© maintainable, the act cauſing the injury muſt be voluntary, 
© and with ſome degree of fault; for if done inyoluntarily 
& and without fault, no action of treſpaſs vi et armis lies.” 


As here, in treſpaſs for chacing the plaintiff's ſheep, the 
caſe was, that the plaintiff's ſheep being treſpaſſing on the 
defendant's ground, the defendant chaced them off with a 
dog; which dog had followed them into the plaintiff's own 
275d, for which this action was brought, but was held not 
to J ie; for the defendant might juſtify chacing the ſheep off 
his own ground, and as the dog could not be fuddenly called 
in, the treſpaſ s and injury was involuntary; it appearing. 
that the defendant had called the dog in when off his 


ground. 


But where the een were out with dogs and guns, 
and coming on the plaintiff's ground adjoining to his pad- 
dock, one of their dogs killed one of the plaintiff's deer: it 
appearing that they were not in any pathway or road, the 
injury proceeded from ſome degree of fault, and could not 
be ſaid to be an accidental and involuntary treſpaſs; ſo the 


plaintiff had judgment. 


« And on the ſame foundation, though the injury has 
te proceeded from miſtake, this action lies; for there is ſome 
« fault from the neglect and want of proper care; and it 
e mult have been done voluntarily.” = 


As where the treſpaſs laid was for cutting the plaintiff's 
graſs, and carrying it away: The defendant pleaded, that his 


land adjoined that of the plaintiff, and that by mifake in cut- 


ting his own graſs, he had cut part of the plaintiff's, which 
was the trefpaſs, &c., and tendered amends. The plaintiff 
demurred, and had judgment; for it appeared that the fact 
was voluntary, and through ſome depree of fault, and his 
intention and knowledge are not traverfable, 


5. „To maintain this action property is neceſſary.“ 


For where a ſhip or goods are ſeized by a governor roof 
a foreign ſettlement as forfeited under the navigation act 
12 Car. 2. c. 18. treſpaſs will not lie, for by the ſeizure the 
property is completely diveſted out of the owner. | 


« But property alone without 8 will not Ty the - 


“party to maintain treſpaſs.” 


For where the plaintiff being landlord of an FRE let it 
ready furniſhed to Lord Montfort, and the leaſe contained 
a ſchedule of the ſurniture ; an execution having iſſued 
againſt Lord Montfort, the defendants, who were the ſhe- 
riffs of Middlcſex, ſeized, under an execution, the goods in 
queſtion, which were part of the furniture ſo contained in 
the ſchedule: it was decided, that the action ſhould have 
been trover, and that treſpaſs would not lie, t this -ection 

EY OT | tain 
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being founded on poſſeſſion, which was neceſſary to main- 
tain it, though a conſtructive poſſeſſion, as where the goods 
| were loſt by a carrier or ſervant, might be ſufficient to 
maintain ir, | „ e 


Theſe are the general grounds of this action: the more 


conſidered with reference to the things on which the action 


may be committed. 


2. OF TRESPASS, WITH REFERENCE TO TH 
: _ THINGS FOR WHICH II ( = 
Theſe are, 1ſt, Injuries to the Rights of Tenants. 2d, To 


the Land from Damage-feaſant. 3d, To the Rights of 
Fiſhery 4th, To the Rights of Tolls and Cuſtoms. 5th, 


To Markets and Fairs. 6th, From Hunting, or Purſuit of 
Game. 7th, To Highways. 0 | | 


1. OF INJURIES TO THE RIGHTS OF TENANTS. 


particular caſes in which it is maintainable, are now to be 


3 


% 


1. If there is leſſee for life or years of lands, the leſſee e 
Cale. | 
4 Co. 62. a. 


has no property in the trees growing on the land, and even 
if the clauſe in the leafe is without impeachment of waſte, 


it gives him no property, but is merely an exemption from 


maintain treſpaſs, but he ſhall not recover damages for the 


walue of the trees, becauſe the property of them is in him in 
reyerſion; but the damages ſhall be for cropping and breaking 
his cloſe, and perhaps for the les of ſhade, &c. 5 85 


an action. Vet if a ſtranger cuts any down, the leſſee may 


So by common law, though tenant for life or years is en · Lord Montague 
v. Shepherd. 
Cro. Eliz. 5 : 


titled to houſe-bote, hedge bote, &c., yet a copyhulder is not; 


and if he takes trees for that purpoſe, he is a treſpaſſer; but 


he may have ſuch right by cuſtom of the manor, 


2. Another caſe in which tenants for life, years, or at auill, 
are liable to or may have an action of treſpals, is in the caſe 


of the emblements or crop growing on the lands, on the deter- 


mination of their eflates. 


As to which it is a general rule, That where the eſtate 
is of an uncertain duration, that there the tenant ſhall be 


« entitled to the emblements.” 


but dies before harveſt, his executors ſhall have the crop : 
ſo if a man is tenant per auter vie, and ceſtui que vie dies. 
The land being ſown, the tenant per auter vie ſhall have the 
emblements on the ſame principle, the eſtate being deter- 
mined by the a? of God, 5 | | a 


Ov, and the huſband ſows the land, and afterwards, 
'y lentence of the ſpiritual court, the marriage is diſſolved, 


the | 


Therefore, if a man is tenant for life, and ſows the land, Co. Litt. 55. 


J 385 ] 


80 where the eſtate is determined by aT of Jaw, it is the 5 Co. 116. b. 
ame: as if a leaſe be made to a man and his wife during 


385 


5 Co. 116. b. 


Oland's cafe. 
3 Co. 116. a. 
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the hufband ſhall have the emblements; for the ſentence 
was in invitum, and the act of law. 1 | 


But where the eſtate for life is determined by the act of 
&« the leſſee himſelf, there he ſhall not have the emblements.” 


As where a woman tenant durante viduitate ſows the land, 


and afterward took huſband, whereby her eſtate was deter- 


mined by her own act, it was determined that the leſſor 
ſhould have the emblements. So if the leaſe is till leſſee 
commits waſte, if he ſows the land and commits waſte, he 
ſhall not have the emblements ; for the determination of the 


gate was by his own at, _ 


Ero. Eliz. 461. 


But if the leſſor, who is tenant for life, determines his 
eſtate by his own act, his leſſee ſhall not loſe the emble- 
ments, though the leſſor would, becauſe that to bar the leſſee 


the forfeiture mult have ariſen from his own aft. 


Per Popham. 
Cro. Eliz, 461. 


Co. Litt. 556. 
5 Co 116. b. 


The caſe is the ſame of leaſes at will; for if leſſee at will 
ſows the land, if the leflar determines his will, the leſſee 
{hall have the emblements ; but if the leſſee at will himſel; 
546 ke it, he ſhall not have them, for it was his own 
. | | : | | 

So if a man makes a leaſe at will and the Ie r is outlawed, 
by which his eſtate is determined, yet ſhall the leſſee have 
the emblements; but if the lee himſelf had been outlawed, 


by which his will is determined, the king ſhall have the 
emblements. wn | . 


Litt. f. 68. 


« But where the eſtate is of certain duration, as a leaf: 
&« for years, if leſſee in ſuch caſe ſows the land, and his term 
« js ended before the corn is ripe, in ſuch caſe the leſſor, 
ce or he in reverſion, ſhall have the crop, and not the tenant; 


for the leſſee knew when his term would end.” 


Wiggleſworth 
v. Dallijon. 
Dougl. 190. 


3860 


But though this rule is general, yet it admits of certain 
exceptions ariſing from the cuſtom of the country. _ 


As where the plaintiff brought an action of treſpaſs for 
mowing and taking away a crop of corn, and relied on 2 
cuſtom, that the “ tenant for any term of years which ex- 
pired on the 1ſt of May, might, after the expiration of his 


term, take and carry away, as his waygoing crop, all the corn 


Beaver v. 
Delahay & alt. 
H. Black. Rep. 5+ 


then growing on the land at the time the term expired.” 
This cuſtom was adjudged to be good and reaſonable, though 
contended that the leſſee could not claim it againſt his deed, 
by which the land had been demiſed for a certain number of 
years, then expired. 55 | 53 0 DE 


So a cuſtom that the tenant might leave for a certain time 
his waygoing crop in the barns of the farm, which he had 
left after the determination of his term, and after his quit- 
ting the premiſes, is good; and the corn ſo left may be 

OY Ro” | diſtrained, 
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diſtrained, even though fix months are expired from the end 


of the term. 


« In theſe caſes, 8 how aids party is entitled 
cc to the emblements, he may have treſpaſs for an moleſt- 


386 


Litt. . 68. | 


« ation in. taking and carrying them away; and he is alſo. 


c& entitled"to free entry, egreſs and W to cut and carry 


ce the crops away. 


= 0 Treſpaſs or trover will lie for taking goods which 
<& are not the objects of diſtreſs.” | 


"Five things by common h are not diſtraioable : 1ſt, 
Things annexed to the frechold : 2d, Things delivered to 
perſons exerciſing their trade; as cloth to a tailor, &c. : 


34, Corn, hops, &c., growing: 4th, Inſtruments of tillage 


4T. Rep. 367. 


or trade; as beaſts of the plough, &c. : 5th, Inſtruments of 


trade while i in uſe (Co. Litt. 47). As to the firſt and ſecond, 


they are privileged ſtill; and corn is diſtrainable now by 


virtue of ſtat. 2 V. & 41 . 


As to others, they are privileged ſub mods; and as to theſe 


| it has been decided, 1ſt, That a chariot of a ſtranger fand- 


ing at a livery- able, was not privileged from diſtreſs; but 


that it might be diſtrained OY the landlord of the ans 


for rent-arrear. | 


So wearing e not in aQual uſe, may y be diſtrained 
for rent arrear. 


And even where a kdiced had diſtrained the clothes of 
a perſon while i in bed, and which he meant to put on in the 


morning, it was held, that he might lawfully do fn on the 


principle of their not being i in aCtual uſe. 


2. That implements of trade (as in this caſe three weav= 


5 ing looms) might be diſtrained for rent, , there was no Ju N. 
cient other diſtreſs then to be had on the premiſes. 


3. But if ſuch implement of trade be in actual uſe, (as i in 


this caſe, where the plaiptitf's apprentice was weaving, and 
the loom was diſtrained ') ! ſuch cannot be diſtrained. 


2. OF 185uR1Es FROM THINGS DAMAGE=FEASANT. 
t. Where an injury has been done by the cattle or 


« goods of any one to the lands of another, he who receives 
« the i injury may either diſtrain them damage. feaſant, or bring 
* his action of treſpaſs * clauſum Fs and recover for 


te the damage ſuſtained.” 
„ Bet he hould make his eleftion. ef bis remedy ; po if 


Francis v. 
Wyat. 
3 Burr. 1498. 


Baynes v. Smith. 


Eſpin. N. P. Caſ. 


206. 

Biſſett v. 
Caldwell. 

Sitt. Hil. Term 


9 Js 


Corton v. 


Faulkener. 
+7: Rep. 565- 


ginn . 
Harcourt. ©: 
Mich. 18G. 2. 
C. B. cited by 


Buller, Juſt. 


4 T. Rep. 568. 
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He diftrains, and the diſtreſs eſcapes, the action of treſpaſs is 


, gone, unleſs the elcape 1 was not through his fault or 


For 


377 
Vaſper V. 
Zddowes. 
Salk. 248. 


bid. 


Dawtry v. 
Huggins. 
Clayt. 33. 
Tri. p. Pais. 201. 


Caſe of the 
Royal Fiſhery of 
the River Bann 
in Ireland. 

Day. Rep. 149. 


[ 388 1 


. Same caſe. 


8. E. and War- 
ren v. Matthews, 
Salk. 1 37. 
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For where the plaintiff declared in treſpaſs guare clauſum 


Fregit, the defendant pleaded, that the plaintiff had diſtrained 


his hog damage-feaſant, which was the ſame- treſpaſs : the 
plaintiff replied, that the hog eſcaped without his conſent, and 
that he was yet unſatisfied: of the damage. The defendant 
demurred, and had judgment; as it did not appear that it 
was without his fault, as he had only pleaded that it was 4wwith-. 
out his conſent. es „„ 
But if the diſtreſs dies in the pound, the action of treſpaſs 
is reſtored; for ſuch is the act of God, which fhall not de. 
prive the party of his remedy. | | 5 


2. « He who has the care, cuſtody, or poſſeſſion of the 
cc cattle who do the damages, is liable to this action.“ 


As if agiſſed cattle break into another land, the agiſter is 


liable to the damages: ſo if the hogs of A. were put into 


the yard of B. and they break into C.'s land, action lies 
againſt B. even though A. 's ſervant watched them; and ſo 
the owner had a ſpecial poſſeſſion. 1 | 


2. OF INJURIES TO THE RIGHTS OF FISHERY. 
As to this it has been decided, | 


i. A man may have a proper and ſeveral intereſt as well 
in a fiſhery as in water, or a river; for a man may grant 
aquam ſuam, and the fiſhery ſhall paſs. 0 


2. The ſea belongeth to the king; and alſo every navi- 
gable river, ſo high as the river ebbs and flows, is a royzl 
river; for ſo far it is conſidered as a branch of the ſea, and 
belonging to the crown : but rivers not navigable are the 
propercy of the proprietors of the lands on both fides the 
river; that is, if both ſides belong to one owner, the whole 
river is his; if to two perſons, the river is in moieties. But 
in the caſe of the crown, there is a difference in reſpect to 
granting the land from that of a ſubject; for by a grant of 
the land in the caſe of a ſubject, the fiſhery would paſs; 
but in the caſe of the crown, by # grant of the land adjoin- 
ing a navigable river, or royal fiſhery, the fiſhery would not 
paſs, for it is an inheritance in groſs in the crown, and parcel 
of the inheritance of the crown itſelf ; but it may be ſpecially 
granted by grant of the fiſhery from the crown. 
Upon theſe grounds the ſeveral diſtinctions of the rights 
of the fiſhery are formed, viz. free fiſhery, ſeveral faſhery, 
and common of fiſhery. | | 5 

1. As to a free fiſbery, it is the excluſive right of fiſhing 
in a nr forte of the ſea; and this muſt be 
claimed by preſcription, or grant from the crown; for 

The right of fiſhing in navigable rivers is common to all 
the king's ſubjects; and therefore an excluſive right me 


$ 
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be derived from the grant of the crown, in whom that ex- 2 Back. Com. 
cluſive right originally reſided. But the preſcription ſhould 73% _ 
be as old as the reign of Henry II.; for the charters of king 

John and Henry III. avoid all ſuch grants from the begin- 
ning of the reign of Richard I., and prohibit the fencing of 
rivers in future; ſo that no grant of a free fiſhery ſhall be 
good, if made ſince that time. e : 


2. This is alſo the ſame of a ſeveral fiſhery, which is alſo 2 Black, Com. 
an excluſive right derived in the ſame manner, but with 73% - 

this additional circumſtance, that it ſhould be claimed by a 

perſon who owns the ſoil, as the land adjoining to a navi- 

gable river; and it was accordingly held to be good where Carter v. 

the plaintiff in this caſe claimed a ſeveral fiſhery in the os 6 

river Severn, where it was navigable, as part of his manor * 

of Arlingham, which adjoined the river; and recovered ac- _ 


«But it is not neceſſary to conſtitute a ſeveral fiſhery, that Per Lord Manſ- 
all other perſons ſhould be excluded, it is ſuſficient that no 8 1 

« perſon ſhall have a co-extenſive right ; for a partial right, 5 Burr, 2817. 
ss as to take for a particular purpoſe, does not deſtroy the 

* nature of a ſeveral fiſhery.” e 


As where the plaintiff was grantee of a ſeveral fiſhery, Seymour v. 
| but the grantor had reſerved to himſelf the oyſters and fiſh wy ned au 
q for his own table; and having declared as poſſeſſed of a * CW 
ſeveral fiſhery, the judge nonſuited him, deeming the right 
ſo reſerved to the grantor as deſtroying the nature of a ſe- 
veral fiſhery, which he ſuppoſed ſhould be exclufroe of all 
others. But the court of King's Bench ſet afide the non- 
ſuit, holding the doctrine as before delivered by Lord 


5 


Mansfield. 


But where a man claims ſuch free or ſeveral fiſhery, he Warren v. 
muſt ſhew his title, and the onus lies on him; for the claim ben nga 
is derogatory to the common right of the ſubject. pro, a 
And he who has either of theſe ſpecies of fiſhery may smith y. Kemp. 
bave treſpaſs for taking the fiſh, for he has a property in Salk. 637. _ 
F VVV 
3. Common of piſcary is a right of fiſhing in the waters | 
of another, in common with others; and it differs from a 
| ſeveral fiſhery, that in this laſt the owner has a a property in 
the fiſh before they are caught; but in the caſe of common 
of piſcary, not till they are taken. er 


* 


4. OF INJURIES oF THE RIGHTS OF. TOLLS AND - 
Where goods have been diſtrained for tolls or cuſtoms, 
the perſon whoſ. goods have been ſo diſtrained may bring 
| Uus action for the taking, in which the right to the * 5 : 
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MayorofNorth- 
ampton v. 
ard. 
r Wilf. 107. 
2 Stra. 1239. 


Mayor of 
Launceſton's 
caſe. Cro. Eliz. 
75. & Cro. Eliz. 
628. S. P. 


Mayor of Nor- 
wich v. Swann. 
2 Black. Rep. 
1116. 


L 3909 


Cau a V. 
Mynns. 


| Cro. Jac. 321. | 


_ "TRESPASS. 
tried. But the caſes under this head have already b a 
treated of in the action of Replevin. . n 


So for an unlawful taking of any thing for an ad, 
ment in a court- leet. Ln, ns Fe . . 


F. OF INJURIES TO FAIRS AND MARKETS. 

7. Every one of common right has a liberty of coming to 
buy and ſell without paying any toll, c., unleſs due by 
cuſtom or preſcription: But if a perfon requires any par- 
ticular eaſement, as a ſtall, he muſt have the licence of the 
owner of the ſoil: for the property of the foil ſtill remains 
in the owner of the land, and he dedicates it no farther to 
the uſe of the public than the right of entry to buy and ſell. 
This right, therefore, of erecting a ſtall for expoſing things 
to fale in a market or fair, 1s called Stallage, and is a ſum 
which the owner of the ſoil has a right to for his permiſſion, 


If the ground is broken, it is called Picage. 


It any perſon, there fore, comes into a market and raiſes 2 


ſtall without the owners of the ſoil's leave firſt obtained, 


this action lies againſt him, for he is thereby a treſpaſſer, 


And it ſhould ſeem that treſpaſs is the only action; for it 
is ſaid (Stra. 1238.) that debt or aſſumpſit would not lie for 
the ſum due: and it is decided in this cafe, that goods 
brought to a market cannot be diftrained damage-feaſant, 


2. So this action lies for erecting fable upon which wares 
are expoſed to ſale ; for it is an uſe of the ſoil which belongs 


to the owner, and ſimilar to ſtalls in the uſe made of them. 


6. OF INJURIES FROM HUNTING, OR THE PURSUIT. 
1 OF GAME, Sc. „35 

As to which theſe deciſions have taken place: 
1. Any perſon may j»/tify going upon the lands of another 
in purſuit of ravenous beaſls, as foxes, badgers, Wc., but it will 
not juſtify a perſon to break the ground or dig for them; for tho 


taking of them is of public benefit. 


Gundry v. 
Feltham. 
Trin. 26 G. 3 
Term Rep. 334. 


So it will not juſtify any exceſſive or unreaſonable damage 


to the land of another, for the juſtification is only as to the 


following, and ſhould be done with as little damage as poſ- 
ſible. And therefore if to treſpaſs for ſuch cauſe, the defend- 
ant juſtifies as following a fox or ſuch beaſt, and in fact has 
committed unneceſſary miſchief, the plaintiff ſhould make a 
new aſhgnment.of the exceſſive and unneceſſary injury. 

2. By ſtatute 22 C 23 Cay. 2. c. 26. gamekeepers, pro- 
perly nominated, or other perſons (authoriſed by warrant 
trom a juſtice of peace) may ſearch for and ſeize inſtruments 
fox deſtruction of the game. | 


her 
will 
tho 


nage 
the 
poſ⸗ 
end- 
t has 
ake 2 


pro- 


rant 
mentis 


Vhere 


a juſtice's warrant, founded on an information. 


tiff might have treſpaſs for it; for the ſoil was appropriated 
only to the purpoſe of an Highway, and it was not lawful to 


Under this ſtatute it has Been hel. + 
1. That gamekeepers, in making a ſearch, "hould han Cnr 


| Adams. 
Comb. 183. 


2. A gamekeeper, properly appointed, has a right 70 keep Rogers v. 


and carry a gun or other inſirument to take game any where, Carter. 


but a right 0 Lill it only on his own manor. Therefore, where * Will. 387. 
the plaintiff, who was a gamekeeper, had followed the game 

off his own manor, and the defendant took his gun from 

him, treſpaſs for taking and carrying away the gun was 


held well to lie; for he was entitled by law to keep it: 
though he had been liable to the penalty for killing game 


off the manor. 23 | 

3. By ſtat. 9 Ann. c. 25. a lord of a manor ſhall appoint 

but one gamekeeper, and by ſtat. 3 Geo. 1. c. 11. the perſon 

ſo appointed ſhould be either a perſon qualified himſelf, or a | 

menial ſervant of the lord, or appointed and employed to 
kill game for the ſole uſe of the lord. EOS . 


This clauſe does not prevent the lord of a manor from per cur. 


appointing any perſon as his gamekeeper, though neither 3 Will. 389. 


qualified, nor a menial ſervant : for the ſtatute never meant 
to take from lords of manors, living at a diſtance, the power 
of appointing a perſon to kill game for their uſe, | 


7. OF INJURIES ro HIGHWAYS. 


1 By ſetting out an Highway, the owner does not part with Sir John Lade 


the property of the ſoil. And therefore where the *defendant by nm 
owned land adjoining to the highway which was the ſoil of "af. ; 311 
the plaintiff, but ſeparated by a ditch, and he laid a bridge 39 
over the ditch to the highway, it was held, that the plain- 


uſe it in any other manner. 


3. OF TRESPASS, WITH REFERENCE TO 
">.> "THE PERSON... 


| That is, 1ſt, As committed by Officers, or Perſons en- 
truſted with ſome Authority by Law: 2dly, By private Per- 


Injuries by Officers, are, 1ſt, By the Sheriff and his Offi- 
ders: 2dly, By Juſtices of Peace: 3dly, By Officers of the 


1. OF TRESPASS AGAINST THE SHERIFF OR HIS 
. nens. 
1. Where the ſubje#-matter of any ſuit is not within the Terry v. Hun- 
ſeriſdicrion of the court applied to for redreſs, every thing done tifton. h 
8 abſolutely yoid, and the Fer exccuting the proceſs is a _ 
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Caſe of the 
Marſhalſea. 
20 Co. 76. a. b. 


Turner v. 
Felgate. 
1 Lev. 95. 
1 Sid 272. 
Adams v. 
Sparry. 


2 Wilf. 384. 


*[ 392 ] 


Sanderſon v. 
Baker & Martin. 


2 Bl. Rep. 83a. 8 


1 309. 


fendant had aliened his goods after, or on the day of the 


Per Hardwick, 
Ch. ſuſt. 
2 Eq. Caſ. Abr. 
131. 


perſon or place, unleſs the want of juriſdiction appears on the 


but if the court has not juriſdiction, the officer is liable. 


fore the ſtatute of frauds nor ſince, is the property of 3 
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zreſpaſſer. But where the ſubject-matter is within the jurif. 
diction of the court, but the want of juriſdifion is to the 


proceſs to the officer who executes it, he is not a treſpaſſer. 


But in the caſe of conſtables, a particular exemption is 
given by ſtat. 24 Geo. 2. c. 44. which enacts, “ That no 
“ conſtable ſhall be anſwerable for obeying a juſtice's war- 
« rant, notwithſtanding any defect of juriſdiction in the 
« juſtice who iſſued it,” | 5 


2. F judgment is vacated as unduly obtained, and reſtitu- 
tion awarded, (as where the writ of execution was made re- 
turnable on the eſſoign day, the ſuit being by bill, in which 
caſe the execution was ſet aſide, and the goods ordered to 
be reſtored,) the defendant in the firſt action may bring treſ- 
paſs againſt the plaintiff for taking the goods; for by vacat- 
ing the judgment, it is as if it had never been; = It is 
otherwiſe of a judgment reverſed for error, for then no action 
lies, for it is the fault of the court; but an irregular judg- 
ment is the fault of the plaintiff, or his attorney. But in 
ſuch caſe of an irregular judgment, no action lies againſt 
the officer, for he is juſtified by the writ. 


* So that the rule as to juſtification under proceſs of any 
court is, that if the court has juriſdiction, but their pro- 
ceedings are irregular, treſpaſs lies againſt the plaintiff in 
the action for taking the goods, but not againſt the officer: 


3. If a ſſeri facias is directed to the ſheriff to take the 
oods of a perſon in execution, and he directs his warrant 
to his bailiffs for that purpoſe, F they take the goods of another 
perſon by miſtake, treſpaſs lies againſt. the ſheriff; for he is 
liable for the acts of his oflicers acting under colour of his 
authority. ie Eo %%% rio 


As it therefore often happens that the goods of a perſon 
againſt whom a fer: facias is expected, are conveyed away, 
or transferred by bill of ſale ; how far the property remains 
in ſuch caſe, is ſettled by the Statute of Frauds, 29 Car. 2. 5 


By the common law the goods of the defendant were 
bound from the teſte of the writ, and therefore if the de- 


teſte of the writ of execution, the ſheriff might take the 
oods in the hands of a purchaſer. It was therefore enacted 
y that ſtatute, That the goods ſhould not be bound from 
te teſte, but from the delivery of the writ to the ſheriff, who 
« is to indorſe, on receipt of it, the day and month on 
& which he received it,” ; e 


1. Under this ſtatute it has been held, That neither be- 


goods 


premiſes, under an attachment from an inferior court, for 
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goods altered, but remains in the defendant rl exerution 
executed: and the meaning of theſe words, That the goods 
ſhall be bound from the delivery of the writ to the ſheriff,” 
is, that aſter the writ is ſo delivered, if the defendant makes 
any aſſignment of his goods, except in market overt, or by 
becoming a bankrupt, which is an aſſignment in law, the 
ſheriff may take them in execution, 1 


2. This ſtatute relates only to protect the goods in the 
hands of purchaſers ; that is, to caſes where the goods are 
fold bond fide ; for if the party dies after the teſte, but before Anon. 

the delivery of the writ to the ſheriff, the goods are bound 4 wa 218. 
in the hands of his executors; for ſuch is not a change of 

_ property by ſale, or for a valuable conſideration. | 


3. So if a writ of execution is delivered to the ſheriff, and 
the defendant becomes a bankrupt before it is executed, the exe- 
cution is thereby ſuperſeded, and the goods not bound by 
the delivery, for the property ceaſes to be in the bankrupt 


from the time of the act of bankruptcy committed. 


e But in ſuch caſe the ſheriff ſhall not be made a treſ- 


« paſſer by relation for any ſubſequent diſpoſal of them; 


„ though he would be ſubjeCt to an action of trover.“ 


For where the goods of a trader were taken in execution, 
after an act of bankruptcy committed, by the defendant, 


who was ſheriff, but before the ſale the commiſhon was ſued 
out, and a proviſional aſſignment made, of which he had 


252 


Comb. 145; 


Per Lord Holt; 
Lord Raym. 
252. 
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Smith v. Milles. 
1 T. Rep. 475» 


notice, but notwithſtanding, he ſold the goods; this action 


was held not to lie, though trover might; for the taking was 


rightful and legal, and the converſion only unlawful, he 
having had notice that the property was changed. 

4. So the ftlatute extends not to bind the king, for he is not 
named; and by ſtat. 33 H. 8. c. 39. if the king and a ſub - 
je& have both actions againſt the ſame perſon, the king's 


execution ſhall have place, provided his ſuit was commenced 


at any time preceding the judgment given for the other perſon; 


Poſt ch. of 
Trover, vid. 
for conſtruc- : 
tions on this 
ſtatute. 


and therefore the goods are liable in ſuch caſe, in whoſe 


hands ſoever they be. | 


5. But though poſſeſſion be regularly taken of goods, yet 
the officer muſt remove them to a place of ſafe cuſtady in a 
proper time; for where he kept poſſeſſion of them on the 


an unreaſonable length of time, viz. ſix months, he was held 
to be a treſpaſſer ab initio. 1 fs : 


Reed v. Harri 
ſon. | | 
2 Black. Rep. | 


2218. 


6. It is not lawful for the ſheriff, or his officers, to break Semayne's cafe. 


* 


paſſer, and liable in this action. 
e 1 Weg „ But 
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S. c. But this privilege is only confined to the perſon or goods 
of the owner of the houſe, or ſuch as are brought there, with- 

out fraud or covin, and therefore ſhall not protect the perſon 
or goods of any other which are brought there to prevent a 

lawful execution; and therefore in ſuch caſe, after denial and 

requeſt, the ſheriff may break doors to do the execution. But 

in ſuch caſe a demand of the delivery of the goods is neceſ. 

ſary, for if he breaks the houſe without making ſuch de. 

mand, he is a treſpaſſer. 5 | 


Day v. Bilbiten. 7. Things fixed to the freehold cannot be taken in execu- 
Cro. Bits 374. tion, and therefore for ſuch taking treſpaſs will lie. 


Bull. N. P. . 8. A Heri factas is de bonis & catallis debitoris, and there- 
— Cole. fore under it the debtor's goods only can he taken in execution. 
by Gael But a /evari factas is de exitibus terre, and therefore under 
| it the ſheriff may take the cattle of a ſtranger /evant and 
.._ couchant, for they are the iſſues of the land St. Weſt. 2. 
13941 © 32 2 In}t. 133.) and the land is debtor. And ſuch is 
| the caſe of tenants in common, or commoners ; for their 
cattle may be taken on the land, unleſs their title be found 
by inquiſition, or till avoided by monſtrans de droit. The 
law in this caſe is the ſame as if the taking was under an 
outlawry. | FEE „„ 


2. OF TRESPASS AGAINST JUSTICES OF PEACE, OR PERSONS 
ACTING UNDER AUTHORITY FROM THEM. | 


1. Theſe are alſo ſubject to this action, if by any illegal 
proceeding they take the goods of any perſon. But as to 
Juſtices of peace, it is enacted by ſtatute 27 Geo. 2. c. 20. 
That in all caſes where a juſtice of peace is empowered 
& by an act of parliament, made or to be made, to iſſue a 
&« warrant of diſtreſs, it ſhall be lawful for him in ſuch 
| © warrant to order the goods diſtrained to be ſold within 2 
14 | certain time limited by ſuch warrant, ſo that it be not 
by « leſs than four nor more than eight days, unleſs the money 
« for which the diſtreſs was made, and all charges, be 
« ſooner paid.” | | . 


Padfield v. And note, That a warrant ex vi termini only means an 


of 8 e, authority; therefore, if under the hand of a juſtice, it is 
C. 3. ſufficient, without being under ſeal, unleſs particularly re- 

Bulk N. P. 83. quired by act of parliament. | EEE | | 

| ; t 


2. © A conſtable to whom a warrant is directed muſt 

« act within his diſtrict, or he ſhall be liable to an action 

| © of trefpats.” Eo ol. 
Blarchery. Io treſpaſs for entering the plaintiff's houſe, the defend» 
Kemp. ant juſtified under a juſtice's warrant to ſearch for nets : the 


1 ws 2 2 288 warrant was produced, and appeared to be directed “' to the 

| * conſtable of Shipborne, Samuel Carter, and to all other officers 
of the peace of the county of Kent; evidence was 98 
4 9 NT 5 | 


ww 
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that the defendant was borſholder of Little Peckham, which 
adjoined to the hundred of Shipborne, in which the plaintiff's 
| houſe was : it was contended for the defendant, that he was 
a conſtable for the county, and came under the general di- 
rection of “all officers of the peace of the county of Kent 
but it was reſolved, that theſe words were to be taken red- 
dendo ſingula fingulis that is, that each conſtable ſhould act 
within his own diſtrict, and could not act by law out of it 
Wilen being a-treſpafer. nem | 


„The third caſe of actions againſt officers, are thoſe 


founded on the revenue laws. 


3. OF TRESPASS AGAINST OFFICERS OF THR EXCISE 
EN OR CUSTOMS, 


1. By ſtat. 13 & 14 Cur. 2. c. 11. g. « Any perſon 


ic authoriſed by writ of af///ance out of the court of Ex- 
i cheguer, may (taking a conſtable or other officer with him) 
e in the day-time enter any houſe or place; and in caſe of 


1. 


* - _ 
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__ 


« reſiſtance, break open doors, cheſts, or packages, and ſeize | 


« any unaccuſtomed goods he ſhall find there.“ 


1. Under this ſtatute it has been held, that treſpaſs lies 
againſt cuſtom- houſe officers for entering the houſe of any 
perſon to ſearch for ſmuggled goods, if none are found, for 
the officer does it at his peril. 2. Though the officers have 
a writ of aſſiſtance, yet if they have no conſtable with them, 
they are treſpaſſers even if ſmuggled goods have been found. 
3. And though they have with them a conſtable, yet / he 
war not conſtable of the place where the ſearch was made, they 

are treſpaſſers. VE bg 


Bruce v. 
Rawlins.. 
3 Will. 61« 


Redſhaw v. 
Brook. 
2 Will. 405. S. P. 


« And no cuſtom-houſe officer has a right to ſeize goods 


© liable to duty before they are landed, or offered to ale.” 


For where the plaintiff's ſhip, lying in the Thames, with 
butter on board from Irelaud, the defendant, a cuſtom-houſe 
officer, went on board, and before the hatches were opened or 
bulk broken, or any goods landed or offered to ſale, ſeized the 


butter as contraband ; the Court were on a caſe reſerved all 
of opinion, that the ſeizure was unlawful, as the goods 


had not been landed or expoſed to ſale; and they grounded 
their opinion on ſtat. 18 Car. 2. 2. & 20 Car. 2. 7. | 


2. In ſearches by exciſe-officers for goods which have not 
paid the duty, by night, the preſence of a conſtable or peace- 


officer is Tequired by ſtat, 8 Ann. c. 9. and ſtat. 10 Ann. 


6. I9. /. I 2. 


Smyth v. 
Reynolds. 


Where ſuch ſearches are made by exciſe-officers, the con- Hill v. Barnes, 
ſtable or peace- officer muſt be of the place where the ſearch : Black. Rep. 


is made; it is not ſufficient that the perſon accompanying 
them is an officer by reputation. As here, where it appeared 
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that the perſon had formerly been headborough of a pariſh, 
and had a board over his door with that name on it, but 
was out of office, and was by miſtake applied to by the 
ExCiſe-officers in their ſearch, they were adjudged to be 


| | guilty of treſpaſs. ; | N 
| . Leglifev. 3. Though an officer proceeds regularly in the ſeizure of 
8 goods, yet it depends on the condemnation, whether the 


| 6 taking ſhall be deemed legal or not; for if the goods are not 
1 395 4 condemned, he is a treſpaſſer. 


. | By ſtatute 10 Ges. 1. . 13. c. 10. power is given to offi. 
| cers of exciſe to ſearch at all times of the day entered-ware- 
Boſtock v. houſes or places for tea, coffee, & c. But private houſes 
Saunders. can only be ſearched on oath of the ſuſpicion before a com- 
$ Wk 43+ miſſioner or juſtice of peace, who can by their warrant 
F authoriſe a ſearch. Under ſuch a warrant obtained by the 
officer, on his own oath of ſuſpicion, if a ſearch is made in 
a private houſe, and no goods found, the officer is liable to 
an action of treſpaſs, and the warrant ſhall be no juſtifica. 
tion; for the commiſſioners have no power to inquire into 
= circumſtances, and the officer takes the whole on him- 
1 | e K 


Poet v. Cooper But this caſe has ſince been over-ruled, and it was in this 
& alt. ' caſe decided, that in an action of treſpaſs againſt an officer 
T. Rep. 535. of exciſe, for entering the plaintiff's houſe under a warrant 
4 of two commiſſioners, founded on ſtat. 10 Gee. 1. c. 10. to 
} ſearch for concealed goods, but none were found, that the de- 
1 fendants were not treſp:;ſſers, the act itſelf being legal; but 
it | | that the only remedy was by an action on the caſe, for ob- 
= | taining and executing the warrant from bad motives. 


c 


6 


* n bo - _— 
— <0 A 


Scott v. Shear= 4. But a condemnation of the goods ſeized in the Court if 
man & alt. EFxchequer is ſo concluſive, and alters the property ſo effec- 


3 > _ Rep. tually, that neither treſpaſs nor trover will aitcr lie againſt 

1 3 the officer ; for if an action would lie againſt the officer, the 
= goods being bound by the condemnation, the judgment 

200 againſt the goods would be defeated by iuing the officer. 


1 Horne v. Boeſey. 4 Though it ſhould ſeem that this is only in the caſe of 
1 A Su. 9524 Mert ſeizing within their own department z” for where 
4 | a perſon, not the proper officer, made a ſeizure, he was 

held liable to this action, though the goods had been cou- 


} demned. 
—_ Henſhaw v. But a condemnation of the goods is only concluſive evi- 
Pleaſance. dence in favour of the officer, hen it is made in the Court of 


ba | op 9 Exchequer, and does not extend to any other condemnations 
”"\' 5 by inferior juriſdictions, as the boards of exciſe and cuſtoms. 
| | For in this caſe, after a condemnation by the board of exciſe, 
7 : the owner of the goods recovered in 'treſpaſs againſt the 


officers, and their ſentence was adjudged not to be con- 


5. Where 


11 cluſive evidence. 
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5. Where goods are ſeized, the queſtion often turns upon 
whom the onus probandi the payment of the duty lies. 

Before the ſtatute 6 Ge. 1. c. 21. if an officer went into a per He Grey, 
trader's houſe to make a ſearch, an action lay againſt him Ch. Juſt. 
for the treſpaſs, unleſs he could prove that the goods therein * Bl Rep» 315. 
were forfeitable. It was therefore provided by this ſtatute, 

That the officer ſhould be protected who acts bond fide, 
(c and on probable preſumption, even though he miſtakes in 
« the following caſes: 1. Where goods are on board a 
. boat, without any officer. 2. Where they are coming 
« by the water-ſide. 3. Where there is credible informa- 
„ tion. In all caſes of ſeizure under theſe circumſtances, 
as the officer is not liable to an action, the owner may 
« apply to the commiſſioners, who, on proper circumſtances 
_ « appearing, will reſtore the goods. If the owner does not 
, apply, the officer proceeds to condemnation in the Ex- 
le (hequer by proſecution; and in ſuch caſe, by ſect. 41. the 
„ proof of the payment of the duties lies on the owner, who claims. 
& them in the Exchequer.” This clauſe confining the mode 
of proof only to caſes where application had been made to 
the commiſſioners, was made general by ſtat. 12 Geo. 1. c. 28. 
J 8. which enacts, “ That in all caſes where foreign goods 
« are ſeized for non-payment of duties, c. and any diſpute 
c ſhall ariſe thereon, the proof of payment ſhall lie on the 
s qauner or claimer of the goods, and not on the officer who 
„ has made the ſeizure.” 5 : . 


Theſe ſtatutes relate only to ſuits for condemnation in the Salomon v. 
_ Exchequer; but in actions of treſpaſs, brought by the owner Gordon & alt. 
of the goods againſt the officer, the proof of the non-pay- nn 
ment lies on the officer who ſeized the goods. 8 


The ſeizure in the laſt caſe was of goods for non-payment Henſhaw v. 
of the cu/tom-houſe duties; but the ſame doctrine was held Pleaſance. 
in the preſent caſe, on a ſeizure for non-payment of the 2 Rep. 
duties 0 exciſe, viz. that the onus probandi the non- payment 
of the duties, lay on the officer. „ 
By ſtatute 10 Geo. 1. c. 10. the proof of payment of the 
exciſe-duties on tea, coffee, and chocolate, is laid on the 
owner or claimer in the Exchequer ; but it extends not to 
actions of treſpaſs. _ f.. 
And the ſame proof lies on the owner or claimer in the 
caſe of ſeizure of ſoap and candles, by ſtatute 23 Geo. 2. 
c. 21. which alſo relates only to informations in the Ex- 
chequer, ” 
6. By ſtatute 17 Geo. 2. All actions againſt revenue- 
©« officers for any thing done in execution of their office, 
« muſt be brought 6% Oh three months after the offence . [ 3298 J 
committed, and be laid in the proper county where the 
EE: 2 gc fact 
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c 

« fact happened.“ Vid. 23 Geo. 3. c. 70. ,. 3. & 24 Ces. 3. 
e 2. c. 47. f. 35. | „ . 
&© The three months within which actions muſt be brought 
ce againſt cuſtom-houſe officers, muſt be reckoned from the 


6 time of ſeizure.” 


Godin v. Ferris. For where in this caſe the ſeizure was by a cuſtom-houſe 


24. 


Ballard v. 
Whitfield. 
Per Lord 


Loughborough. 


Guildh. Faſc. 
27 G. 3. 


Sullivan v. 
Montague. 
Dougl. 102. 


Paldwin v. 
Tankard. 


H. Black. Rep. 


28. 


Entick v. 
Carrington. 
2 Wulf. 275 


2 H. Black. Rep. 


officer on the 11th of May 1787, and was returned into the 
Exchequer, and in February 1789 the plaintiff in the action 
obtained writ of delivery out of the Zxcheguer, which was 
not executed, the plaintiff not having given the neceſſary 
ſecurity, and this action was brought in 1790; it was held, 


that the plaintiff's ation was barred, it not having been 


commenced within three months after the ſeizure : though 


contended, that the ſuit in the Exchequer being ſtill depend. 


ing, it was a continuance of the ſame treſpaſs. 


But though the vr:/ has been ſued out in a county where 
the offence was not committed, yet if plaintiff declares in 
the county where it was committed, it is good within the 
ſtatute. e | | Jn 


7. By ſtat. 19 Geo. 2. c. 34. ,. 16. it is enacted, 7 That 


c if the judge certifies on the record that there was pro- 
4 bable cauſe for ſuch ſeizure, in that caſe, beſide the 


« plaintiff's ſhip and goods ſo ſeized, or the value of them, 
& he ſhall not be entitled to above two-pence damages, and 
«no colts.” > „ „ 
Under. which ſtatute it has been held, 
1ſt, That this certificate may be given at any time after 
the trial. 2dly, That if a ſentence, which was in favour 
of the captor, is afterwards reverſed in a ſuperior court, 
and then the owner brings this action againſt the captor, 
a certificate from the judge of the ſuperior court of appeal 
is good within the ſtatute. VV 


By ſtat. 23 Geo. 3. a like power is given to the judges to 


certify where the ſeizure has been under he exciſe laws, 


& But it was in this caſe reſolved, that the judge could 
only certify 20 here the ation was for the ſeizure of the goods, 
not where it was for other injuries accompanying the 
ſeizure.” As where it was for breaking and entering the 
plaintiff's houſe, breaking his locks, and ſeizing the goods; 
it was reſolved, that the judge's certificate of probable 


cauſe ſhould not deprive the plaintiff of his full coſts. 


4. A general warrant from a ſecretary of ate to ſeize the 
perſon, papers, Wc. of any one is illegal; and this action 


will he againſt the meſſengers acting under it, for entering 


into the plaintiff's houſe, and ſeizing his papers, 


Fl 


2. 0% 
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2. OF TRESPASS AGAINST PRIVATE PERSONS. 
1. Treſpaſs lies at the ſuit of a perſon againſt whom a Perkins v. 
commiſſion of bankruptcy has been ſued, he not being an Procter TR 
object of the bankrupt laws, again the afſignees under the 1 
cemmiſſion, for taking poſſeſſion of his houſe, goods, &c.; 
for the commiſſion is void, and of conſequence the taking 
is without authority; and the perſon whoſe property has fo 
been invaded, is entitled to a remedy: for every man ſhould, 
in applying to courts of limited juriſdiction, know their ex- | 
tent and juriſdictions are circumſcribed. iſt,“ With regard Hard. 480. 
to place; as a leet or corporation: ſo that the cauſe of action 3 | 
muſt ariſe within them. 2dly, With regard to the /ubjef- 10 co. 
matter as queſtions on exciſe. 3dly, With regard to per- * 3991 
| fons ; as in the caſe of the Marſbalſea: ſo in the preſent, the 
' perſon declared a bankrupt not being an object of the bank- 
rupt laws, is not within the juriſdiction of the commilſ- 
ſioners. And in all theſe caſes where the Court hold cog- 
nizance of matters not within their juriſdiction, their pro- 
ceedings are void, as coram non judice ; and treſpaſs lies 
either againſt the officer (as before) or againſt the perſon 
who applies to their juriſdiction, and acts under their de- 
ciſions. 1 e = 


2. Search warrants, if iſſued on proper application, are Hale's P. c. 
legal, but muſt iſſue under theſe reſtrictions : as, 1. There 759 Re 
muſt be an oath: 2. The grounds declared: 3 It muſt be 2 
executed in the day-time by a known officer : 4. In the 
preſence of the party informing. And though all theſe pre- 
_ cautions be obſerved, the perſon on whoſe ſuggeſtion and 
information the warrant iſſued, is liable to an action of treſ- 
_ paſs if nothing is found, for breaking and entering the houſe, 
for he is juſtified or not by the event: but it thall at all 
events juſtify the juſtice who grants the warrant, and the 
conſtable who executes it; for it is granted on oath, | 


3. By ſtat. 6 Ann. c. 18. 6 Guardians, truſtees, huſbands | | 
ſeiſed in right of their wives, and tenants per auter vie, | | | 
holding over without conſent, after determination of their „ 


« intereſts, are made treſpaſſers. 


4. If a lunatic commits a murder or felony, he ſhall not Weaver v. | 

be puniſhed; for it muſt be done animo ſellio: but if he com- W | 

mits a treſpaſs, either to the lands or goods of another, this Arg. " ] 
action will lie, ny, ES. | 


4. FOR WHAT INJURIES TRESPASS WILL, 


NOT LIE. | - 
˖ 1. © Treſpaſs will not lie againſt a mere miniſterial officer 


Ws te or any thing done merely in purſuance of his duty, though it 
is ſomewhat in ſupport of a wrong, but a wrong to which 
he is no way acceſſary or aſſenling.- 


As 
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Badkin v. 
Powell & alt. 


4. 
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Gimbart Vs 
Pelah. 
2 Stra. 1272. 
Woodcroft v. 


Lynne v. 
3 Stra. 255 &c. 
quent abuſe, the remedy thould be a ſpecial action founded on 


Aleyn 33. 


Herlakenden's 


caſe. 


4 Co. 62. 
Litt. ſ. 71. 
Co. Litt. 57. a. 


| TRESPASS. 


As where a diſtreſs was tortiouſly ela and impounded 
in the pound, of which one of the defendants was keeper, 
and an action was brought againſt thoſe who took the diſtreſs 
and the pound-heeper jointly. The action was held not to lie 

_ againſt him, for he ated merely inen and was no 

way concerned in the tort. 


* But it was further the opinion of the Court in x this caſe, 
that if he had exceeded his duty and aſſiſted in the wrong, 
he would be a party in the treſpaſs; ; and that then an action 
would lie againſt him. 


2. By ſtat. 1 & 2 P. & M. c. 12. « No diſtreſs ſhall be 
44 driven out of the hundred, except it be to a pound overt 
« within three miles of the place where taken, and in the 
« ſame ſhire; neither ſhall diſtreſſes be impounded in dif- 
« ferent places, under penalty of « one hundred ings, and 
« treble damages.” | 


If the perſon diſtraining 8 the cattle i in panther | 


county, he is not a freſpaſſor, for the taking was lawful; 


but it ſubjects him to the penalty of the ſtatute 1 & 2 
. & M. c. 12. or an action on the caſe on the ſtarute of 
Marlbridge. | 


3. So treſpaſs will not He for tabing « an _— ve Gbr. 


for treſpaſs will not lie where the firſt entry or taking was 


lawful, as here, rent being due, and there being no ſubſe- 


the ſtatute of Marlbridge, chap. 4.; for at common law a man 
might take a diſtreſs of more value than the rent, as it was 
but in the nature of a pledge. 


4. Treſpaſs vi & armis does not Ke ogainft lefſee for 


.cc years for cutting down timber trees, aud carrying them aWAay, 


& and ſelling them; but if after having cut them, he ſuffers 
them to lie, ſo as to give time for the property of the di- 


vided chattel to ſettle in the leſſor, there treſpaſs will lie, 


for it is not one continued act; and beſides that, leſſee for 


years has a ſpecial intereſt in the trees for repairs and ſhade: 


but if the leaſe had been with an exception of the trees to 
leſſor, there if leflee cuts them he is a treſpaſſer, like as 
leflee at will, againſt whom treſpaſs will lie for 2 
trees; for ſuch acts determine his will. But as again 
tenant by ſufferance, leſſor cannot have treſpaſs before 


entry. 


But even though the trees are { excentad in a leaſe for 
years, yet if they are deflroyed or ſpoiled by Iefſee's cattle breaking 
or topping them, no action of treſpaſs will lie, for the de- 
fendant had the uſe of the ſoil, and the injury was done in 
the enjoyment of that to which the defendant had title, and 
without his fault, 1 


8. Wherever 


. 


L 


had the property, and the lord may have caſ- 


TRESPASS, | 


g. “ Whereyer the law allows an entry on the land of ö 


« another for a particular purpoſe, as being for the good of 


c the public, treſpaſs will not he.” 


As is the caſe of highways, which if they become impaſ- 


fable, as by the overflowing of a river or other cauſe, paſ- 
ſengers may juſtiſy going on the adjoining fields: but the 


caſe is different of a private way over the land af another; 


for there, if the way becomes impaſſable, the perſon who is 


entitled to the way cannot juſtify going on the adjoining 
lands: for the grant of a way ig only in a particular line, not 
to the right or left, and the grantor is not obliged to repair. 


6. "Treſpaſs will not lie againſt the owner of an eftray for 


taking him off the lands of the lord of the manax who had 
ſeized him, without paying for his keeping ; for the owner 
] ſe for the keeping, 


though he might have detained him till paid. 
4 This caſe decides that the owner of an efray may take 


« of ſatisfaQtion ; but it has been clearly adjudged, that he 


rt, That without telling any marks or making any proof 


of the property, (which may be done at the trial,) the 
' owner may ſeize his horſe, &., which was the eftray, 
wherever he finds him. 2dly, That in pleading, it is ſuffi- 


Ahſor v. French. 
2 Show. 28. 
Lev. 234+ S. C. ; 
Taylor v. 
Whitehead, 
Dongh 716. 


L 40¹ 1 


Lady Hatton 

v. Coles. 

Camb. Sum. 
Aſſ. 1667. | 
T. per Pais 197. 


, him off the lands of the lord of the manor without tender 


„ may, where he tenders ſatisfaction, &9'c. and the follow- 
be ing points been adjudged” | | 


Henley v. 
Walſh. | 
2 Salk. 686. 


cient for him to ſay that he tendered amends, without ex- 


preſſing any ſum certain, as he muſt do in pleading tender of 
| amends for a treſpaſs; and the reaſon of the diverſity is, 
that in the latter caſe he is a wrong-doer ; but the owner of 
the tray is not a wrong-doer, and it is impoſſible he ſhould _ 


know how long these/ray had been in the lord's cuſtody, or 


7. Treſpaſs will not lie againſt the maſter or ſeaman of 


a king's ſhip or privateer for taking a veſſel as prize on the 
 ſeks, which capture is afterwards found to be illegal, and 


the ſhip been adjudged not to be a lawful prize in the Court 


of Admiralty: for queſtions of prize or not prize belong 


excluſively to the Court of Admiralty ; and where it has ju- 
riſdiction of the principal queſtion, it ſhall alſo have it of the 


| what would be a proper ſatisfaction, and therefore pleading 
generally ſhould be allowed. N e 


Rous v. Haſſard, 
at the Cockpit, 
22 March 
Dougl. 580. 


incidental ones; and beſide, the Court of Admiralty gives 


Therefore, where one who had letters of marque in the 
Dutch war, took an Offender for a Dutch ſhip, and brought 
her into harbour, and libelled her as a prize, and there was 
a ſentence that ſbe was not a prize, and the Offender libelled 


in the Admiralty for the damages ſuſtained by hurt the ſhip 


received 


damages, c. for the detention: therefore they ſhall not alſo 
| be recovered in the courts of common law. 


Turner and 
Cary v. Nele. 

1 Lev. 24% 
Sid. 367. 0 C. 


Lindo v. 
Rodney. 
Mic. 22 G. 3. 
quot. Doug]. 
501. 


Doulſon v. 
Matthews. 


[5 T. Rep. 503 


Co. Litt. 4. b. 


Walſh v. Hall. 


Per Powell, at 
Wells, 1700. 
Salk. Mss. 


Bull. N. P. 85. 


Wilſon v. 
Mackreth. 
3 burr. 1825. 
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received in port, and a prohibition was prayed on the ground 


that the injuries libelled for were done on land, and fo that 
an action lay at common law; but a prohibition was re- 
fuſed, as the original capture was at ſea, and the bringing 
her into port, in order to have her condemned, but a conſe. 


quence of it; and not only the original, but the conſequences 


ſhould be tried in the Court of Admiralty. 


This queſtion received a farther deciſion in a modern cafe, 
which was an application for a prohibition from the Court of 
Admiralty, to ſtay them from proceeding to condemn goods 
which had been captured at the iſland of Euſfatia by Admiral 
Rodney, the property of Britiſh ſubjects, on the ground that 
they had been taken on land. The Court refuſed the prohibi- 
tion, holding that an exclufive juriſdiction veſted in the 
Court of Admiralty, and that the courts of common law had 


no cognizance whatever. 


8. Treſpaſs quare clauſum fregit is a local action; and 


therefore it was reſolved, that treſpaſs for breaking and 


entering the plaintiff's houſe in Canada would not lie in 
this country. e m_ 


F. BY WHOM THIS ACTION MAY BE 

1. © To maintain an action of treſpaſs, an intergſt in the 

ce foil is not neceſſary ; an intereſt in the profits is ſufficient; 
«© as he who was veſlura terre, or herbagium, may have treſ- 
« paſs quare clauſum fregit, for trampling down the graſs, 
« c.“ EE | „„ 


So if F. S. agrees with the owner of the ſoil to plough 
and ſow it, and give him half the profits, J. S. may have 
this action quare clauſum fregit, for treading down the corn, 
and the owner is not jointly concerned in the growing corn, 
but is to have half after it is reaped, by way of rent; which 
may be of other things than money; though in Co. Litt. 
142. it is ſaid, it cannot be of the profits themſelves 3 but 


that (it ſeems) muſt be underſtood of the natural profits. 


So where the action was treſpaſs for entering the plain- 
tiff's cloſe, called Carr Moſs, and digging and carrying 
away his peat and turf, it appeared that the locus in quo 
was the waſte of the lord of the manor, and that the plain- 
tiff and all thoſe whoſe eſtate he had, had an excluſive right 
of digging turves on this place, but that the other com- 
moners had common of paſture thereon ; it was adjudged, 
that though there was no ownerſhip of the ſoil, yet that 
the plaintiff having this /eparate and excluſive right to dig 
turf and peat, there, for an invaſion of this right treſpaſs 


would lie. 


. 8a 


„„ 1 


So where a meadow or common lands are annually di- Welden v. 
vided among the pariſhioners by lot, after the portion is ſo Bridge water. 
marked out, they may reſpectively maintain treſpaſs, but Fl 42. 

not before V OE 
2. © Poſſeſſion is a ſufficient title to the plaintiff in treſ- „ 

« paſs vi & armis, and where a perſon is in poſſeſſion, that 

is the proper action for any injury done to the land or the 

. profits of M noon Dh 1 1 
For where one Mrs. Moore, who had no right in the Harker v. 

foil, but was entitled under a leaſe from the crown, in the Birbeck. _ 

| ſole right of digging lead in ſuch a diſtrict, and ſhe let and 3 _— 15546 

ſet to the plaintiff all her right of digging lead- ore therein 
during her term, and he was in poſſeſſion, and brought zre/- 

| paſs on the caſe againſt the defendant for taking the lead, it 
was held that the plaintiff, being in poſſeſſion, ſhould have 

brought treſpaſs vi & armis; and he was nonſuited, _ 


23. A ſpecial property is a ſufficient title for the plaintiff 
«-in'this action.” . 


As where a ſheriff had taken goods under a fieri faciat, and Tyrrell v. Ta 
they were forcibly taken away by the defendant, it was ad- Cro. Eliz. 639., 

| Judged that the ſheriff might maintain treſpaſs, though ge 
had only a ſpecial property in the goods. ol. RET 


4. © The goods of the church belong to the church-ward- Hadman v. 


& ens, and they may maintain treſpaſs for taking them.“ Ringwood, _ 


But the ſuit muſt be commenced while they are in office; 779 . 
for after their year expired they cannot commence a ſuit, 5 
though they may proceed in it after the year, if commenced & alt. 
before. „ | | 2 Stra. 852. 


At common law the churchwardens are elected by the Dubois v. 
miniſter and inhabitants at large, but by ſpecial cuſtom both 2. f 185 
may be elected by the inhabitants; however, if the church- . 
wardens bring an action for the goods of the church, and 
ſet up an election by the inhabitants at large, they muſt 
prove the ſpecial cuſtom, or they ſhall be nonſuited, 5 1 

* 5. Baron & feme may join in action for a treſpaſs done Cookfon y, _ 
on the wife's land, as for breaking the cloſe, c.; but if it Caftline. _ 
is for taking and carrying away hay, &c. the declaration "Of. 26 96 
thould lay, that it grew on her land, or it will be bad, "8 1 | 


For the rule is, that for taking things merely perſonal, Arundel v. 
huſband and wife cannot join in treſpaſs : but for the taking Short, &c. | 
of things in action or injuries to the land of the wife, they gro. Ela. 235. . 
ſhould join: for the latter things ſurvive to the wife, but WTR 
not che former e | 1 


6. Tenants in common ſhould join in an action of treſpaſs Lit. .. 315. 
for offences which concern their tenements in common, as | 
for breaking their houſes or cloſes, feeding, waſting, or de: 

A So en eG pc ſtroying 


« 
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Co. Litt. 198. 2. 


E * 


Sutton v. 
Moody. | 
Salk. 556. 


2 Roll. Ab. 533. 


ſeiſor for the diſſeiſin itſelf, becauſe he was in poſſeſſion, bub 


L 405 3 


Martin v. 
Keſterton. 

2 Black. Rep. 
2089. in C. B. 


Stother. 
Mich. 14 G. a. 


Bull, N. P. 92. p 


ſtroying their graſß, cutting their woods, dong in theit 


land, and killed, and may have treſpaſs for them. As if a 


in law; therefore an heir before entry eannot have treſpaſs 


piſcary, or ſuch like. In which caſe they ſhould have their 
action jointly, and recover their damages jointly, becauſe 
the action is in the perſonalty, and not in the realty. | 1 8 
And in ſuch caſe the action ſhall go to the ſurvivor, if one 


of them dies, . 855 
And the law is the ſame of coparceners. 
And if two tenants in common be of goods, as an houſe, 


or other perſonal thing, if one die, his executor ſhall be 
tenant in common with the other. 55 


7. Treſpaſs lies by the owner of the ſoil againſt a perſon 
for breaking his cloſe and hunting there, and killing his conies, 
or other animals fere nature ; for the owner of the ſoil has 
the property of ſuch animals fere nature as are found on his 


hare is ſtarted and killed on my land, it is my property; but 
it is otherwiſe if hunted into the ground of a third perſon; 
for then it is the hunter's. „„ = 
8. Before an entry and actual poſſeſſion, one cannot 
maintain an action of treſpaſs, though he hath the freehold 


ainſt an abator ; but a diſſciſee may have it againſt a diſ- 


not for an injury after the diſſeiſin. 


6. OF THE PLEADINGS IN THIS ACTION. 
And 1ſt, Thoſe on the part of the 


PLAINTIFF. | 


iſt, Of the Declaration. 


1. If the plaintiff ſues out a general writ of treſpaſs 
guare clauſum fregit, he may declare either generally, or name 
the place where the treſpaſs was done. If he names the place in 
his wwrit, and declares on it, the defendant cannot vary the 
place; but if the *vrit is general, and the plaintiff declares 

enerally, or names the place in his declaration, yet may 
the defendant vary the place, and ſo put the plaintiff to his | 
new aſſignment. 0 + TO ͤ„„ 


For as if the plaintiff declares on a treſpaſs in ſuch a vill, 
the defendant may reply liberum tenementum ; and if he 
roves any part of the vill to be his freehold, he muſt have 
judgment, the plaintiff is therefore driyen to his new aſ- 
ſignment; but Judge Buller, in this caſe, is of opinion, that 
pleading generally /iberum tenementum would be bad, and 
that the defendant ſhould give a certain name. to his . 


judgment was arreſted; and the reaſon of the caſes is this: 


w © & 2%. Ol Fir Minot 


hold; for if the plaintiff ould alſo have a freehold in the 


| ſame vill, he may prove the treſpaſs there, and have judg- 


ment. | 

But if the plaintiff gives the cloſe a name, he muſt prove Helwis v6 - 
a freehold in the cloſe ſo named, 1 Lomb. 

2. Where the treſpaſs ariſes from the abuſe of an au- 
« thority given by law, or a tort done ſubſequent to a lawful 
« act, it is ſufficient in the declaration to ſtate a treſpaſs 
« generally, and in the replication the particular injury or 
« hu | e e 


As where the plaintiff declared generally for breaking the Gargrave v. 
houſe, and carrying away his goods, the defendant juſtified Smith. _ 
the taking as a diſtreſs damage feaſant: the plaintiff replied, “ 33% 
that after the diſtreſs the defendant had converted them 


Salk. 453. 


to his own uſe. The defendant demurred for cauſe that 


this was a departure; but the Court held it to be none; for 
the abuſe of the diſtreſs made him a treſpaſſer ab initio, and Bull. N. P. .. 


it would be of no avail to the plaintiff to ſtate the converſion 


in his declaration, for it was no way neceſſary to his action, 


and if alleged need not be anſwered: it would be out of 


time to ſtate it in the declaration, but it muſt come out in 
the replication. OY 5 . 


3 3. In treſpaſs de Bonis aſportatis, the particular goods, See. 


taken, muſt be flated in the declaration. | 


For where the declaration was in treſpaſs for taking his Bertie v. 


goods generally, without ſaying what goods, after a verdict Pickering. 


for the plaintiff, judgment was arreſted. | | 1 4 067 
| So where it was for taking piſces ſues generally. & Playter's caſe. 


| : | Co. 38. 
So where it was for breaking and entering the plaintiff's Wrat v. * 
houſe, and taking diverſa bona et catalla ipſius querentts, the — 
That where the declaration is ſo general, the defendant | 
cannot juſtify, for he cannot juſtify as to divers goods. 2dly, 

That unleſs the goods are ſpecified, a recovery in this action 2 Lord Raym. 
could not be pleaded in bar to another action brought for 1410. 5. C, £7 


taking the ſame goods. 


© But this is the caſe only where the action is founded 
« on the taking, or injury to the goods themſelves; but it 
© is otherwiſe where the taking or injury is laid onfy by ay 
«® of aggravation.” . CVVT 

For where the treſpaſs was for breaking and entering Chamberlain v. 
the plaintiff's houſe, and throwing about and ſpoiling 51 3 
gædi, it was objected on demurrer, that the ſeveral goods? *9% 
in the declaration mentioned generally, ought to have 
been ſet out: but it was over- ruled; for the ſpoiling of 


the goods was only laid in aggravation of the treſpaſs, and 


Layton v. 
Grincall. 
Salk. 643. 


was not itfelf the cauſe of action, which was the enter. 
ing the houſe, and ſo need not be ſet out in the declata. 


tion. | | 

„ So if the things ſufficiently appear by any reference 10 

« ethers ſet out in the declaration, they need not be ſpecified,” 
. As where the treſpaſs aſſigned was entering the plain. 

tiff's houſe, and taking ſeveral keys pro apertione oftiorum 

domus prædict., it was adjudged in motion on arreſt of judg- 


ment, that the number of the keys need not be men- 
tioned, as being made ſufficiently certain by reference to 
the houſe. | | | 


4. © In treſpaſs de honis aſportatis, the plaintiff ſhould 


« always ſet out a property in, or at leaft poſſeſſion of, the 


4. goods,” 


Burſer v. 
Martyn. 

Cro. jac. 56. 
ſoce v Mills. 
Salk. 640. S. P. 


Terry v. 
Stradwick. 
a Lev. 156. 
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Strode v. Hunt. 
2 Lev. 430- 


In treſpaſs, the plaintiff declared againſt the defendant 
guare equum cepit a perſona of the plaintiff. After a verdict, 
judgment was arreſted ; for he had not ſaid equum ſuum, or 
that he was taken out of his poſſeſſion ; for otherwiſe it 


would not appear that the plaintiff had any cauſe of action 


if he had neither property nor poſſeſſion, Oy. 


*And this was ruled ſo in a ſtill ſtronger caſe, where the 
treſpaſs was for taking hay of the plaintiff*s land, and judg- 


ment was arreſted for not ſaying his hay, though the pre- 


ſumption was fo ſtrong from the place from whence it was 
taken. . V „„ 

5. * So the declaration ſhould alſo ſtate the value of the 
& goods.” | N | | „ 


For where the plaintiff declared “ for breaking and 


entering his cloſe, and carrying away his ſoil to the value 


of 4os., and continuing the ſaid treſpaſs by digging and 


4 Burr. 2455. 


F. N. B. 196. 
alk. 119. 


Dix v. Brookes. 
1 Stra. 61. | 


carrying away from the iſt of May to the iſt of June, to 
his damage,” as the declaration was adjudged to be ill, for 
not ſetting out the value of the ſoil carried away during the 


continuando; but this would be cured by a verdict. 


6. The plaintiff may have one writ for ſeveral treſpaſſes; 


as entering his houſe, cutting his trees, beating his ſervants, 


and carrying away his goods; and theſe may be joined in 
one declaration. For to aggravate the damages, the plaintiff 
may join in his declaration that for which he could not have 
an action; and the party injured may have his action alſo. 


As where the plaintiff declared in treſpaſs for breaking 
and entering his houſe, and beating his wife: it was moved 
in arreſt of judgment, that the wife ſhould have joined, for 
ſo ſhe might ſtill have her action for the aſſault, and the de- 


fendant be doubly charged: but the Court held it well; for 


ſuch offences may be joined to aggravate the treſpaſs, 2 


— ß, 
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the party injured have an action ſtill. As in the eaſe of a 
ſervant, who may have an action for his own injury; and 
the maſter for the loſs of his ſervice. | 1 


But the plaintiff in treſpaſs vi & armis cannot recover 
damages for the loſs of the. company of his wife, or ſervice 
of his ſervant; nor ſhould evidence be admitted to that 


Mead” 2, 


7. In treſpaſs, the day laid in the declaration is not material, 


for the plaintiff may prove the defendant guilty at any time 


previous to the action brought, and it ſhall be good; for the 


defendant being once a treſpaſſer, ſnall always be one. 


8. In treſpaſſes of a permanent nature, in which the in- 


jury is continually renewed, (as by entering the plaintiff's 
cloſe, and hunting or ſpoiling his graſs,) the declaration 
ſhould ſtate the treſpaſs with a continuando; but where the 


injuries and acts terminate in themſclves, and being once 


done, cannot be done again, there can be no continuando, as 


killing a number of hares, each of which is a ſeparate act. 
But theſe are to be declared on, as done divers diebus ef 
vicibus, between ſuch and ſuch a time. | 


So where there has been an ouſter of poſſoſſion and re- 


entry, the ouſter, and all acts done during it, may be laid 


with a continuands, And where, after an entry, the plaintiff 


has been again expelled, and again recovered poſſeſſion, he 
may have treſpaſs for the whole time, with a continuando. = 


But if treſpaſs is laid with a continuancdo which cannot be 
continued, exception ſhould be taken at the trial, for the 


2 5 ſnould recover but for one treſpaſs; and if things 
be laid continuands which cannot be fo, it is navght after a 


verdict: but if the treſpaſs be of ſeveral particulars, and 
be laid with a continuando, and ſome cannot be laid with a 
continuando, and other of them may, the co:1tinuands (after a 
verdict) ſhall be held to apply only to treſpaſſes which may 


| be laid with a continuando, and the damages given only for 


loſe... -- 


9. In this action the treſpaſs muſt always be laid vi et 
armis, or the declaration will be bad in ſubſtance, and fo 
held on a general demurrer. 1ſt, Becauſe it alters the judg- 


ment from a capiatur to a miſericordia : ſecondly, Becauſe it 


delongs to the juriſdiction of the county-court if the treſpaſs 
has been without vi et armin. DE 
10. So it is matter of ſubſtance in declaring in treſpaſs 
vi et armis, to ſay contra pacem demini regis. Cro. Jac. 443- 


For where the declaration was for breaking the plaintiff's 


Cloſe, and depaſturing it, 36 Car. 2. continuando the depal- 
ring till 4 Fac. 2. Contra pacem domini nuns regis, it 
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Newman v. 


Smith. 
Salk. 642. 


Co. Litt. 283. a. 


Sir Jonathan 
Peter v. Knoll. 
Cro. Eliz. 32. 


M onckton Vs 
Paſhley. 
Salk , 638. 


Fonileroy v. 
Ayimer, 

1Ld Ray. n. 2 39. 
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Sacheverel v. 
Sacheverel. 
Cro. Eliz. 182. 


Per Holt, 
Salk. 630, &c. 
Brook v. Biſhop, 
Salk. 639» 


Wildgooſe v. 
Kellaway. 

2 Salk. 636. 
F. N. B. 196. 


Incledon v. 


Burgeſs. 
Salk. 636- 


Was 
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Day V. Muſkett, 
Salk. 640. 


4 part general, the replication ſhould bring the iſſue to a 


@Gockerel v. 
Armſtrong. 
Paſc. 11 Geo. 2. 
. B. | 
Bull. N. P. 93. 


L 409 ] 


„ ſhould be on a ſingle point, though it may conſiſt of 
5 feveral facts.” | CD Re | 


Raley Ve 
Robinſon. 
1 Barr. 376. 


Was held naught, for there was no contra pacem as to the 
time of king Charles the Second. og we 


 pacem of the preſent, it is bad; but ſuch faults are cured by 


Ans ASS. 


So if the treſpaſs be laid in the late king's reign, contra 


a verdict, 


2. Of the Replication” 
1. „ The declaration in this action being for the moſt 


«& certain point by traverſing one thing in particular.” 


As where in treſpaſs for taking a gelding, the defendant 
pleaded that the place where, Oc. was one hundred acres, 
and F. S. ſcifed thereof in fee, and that he as his ſervant, 
and by his expreſs order, took the gelding damage feaſant, 
the replication of de injuria ua propria would be bad, for 
that would traverſe three or tour things, viz. that the place 
was his freehold, defendant his ſervant, the damage fea- 
lance, Se.. EET | 1 


«© But the iſſue need not conſiſt of a ſingle fact; but it 


Defendant to this action pleaded to one count © a right 
of common for his own commonable cattle, levant and 
couchant;“ and to the ſecond, “ a licence to cut down a 
tree to make a gate.“ The plaintiff replied to the firſt, 
That they were not his own commonable cattle, levant and 
couchant ; and as to the ſecond, That the tree was not fo 


applied, traverſed the licence, and concluded to the country, 


The defendant demurred ſpecially to the firſt replication, 


for cauſe, that it was multifarious, compriſing three diſtin 


was good, for the ſeveral facts make but one point, viz. a 


| cattle. And as to the ſecond, the Court held, that by the 
| denial of the licence, and admitting all the reſt, the plaintiff 


Cary v. Holt. 
2 Stra. 1238. 


Bzll, N. P. 93 


merely concluding with de injuria ſua propria, &c. is good; 
for treſpaſs is a poffeffory action, which poſſeſſion is here 
admitted in giving colour; and the replication lays the de- 
fendant's title out of the caſe, and then it ſtands on the 


facts; and to the ſecond, for cauſe, that it concluded to the 
country, when it ſhould have concluded with an averment; 
but as to the firſt the Court was of opinion, that the traverſe 


right of common, which cuſtom neceſſarily conliſts of thoſe 
parts, viz. a levancy and couchancy for his commonable 


put the ſubſtantial matter in evidence, and ſo concluded 
rightly to the country. | | | 


3. Where the plaintiff declares in treſpaſs on his poſſeſ- 
ſion, and the defendant makes title and gives colour to the 
plaintiff, the plaintiff's replication, which traverſes the de- 
fendant's title without ſetting up any title in himſelf, but 


6 plaintiſf' $ 


FE, = 7 
plaintiffs poſſeſſion, which is ſufficient againſt a wrong - | 


As where in treſpaſs guare clauſum fregit, the defendant Fennerv.Fither. 
juſtified, that one J. Wright was ſeiſed in fee, and demiſed Cro. Eliz. 288. 
to him, and that the plaintiff claiming by deed of feoffment 

had entered and been poſſeſſed. The plaintiff replied, pro- 

te/tando, that Wright was not ſeiſed in fee, quod non demiſit 

mode & forma. And though under this replication the plain- 

tiff made no title in himſelf, yet he recovered ; for being in 

poſſeſſion it was ſufficient to diſprove the title ſet out by 

defendant. 5 „ 


4. If the plaintiff lays a day in his declaration, and de- Webley v. 
ſendant juſtiſies as to that day, the plaintiff may in his re- e | 
plication ſtate another day, and it is no departure, the day Þ 416 ] 1 


deing immaterial. (Ante 40. 


For, to make a departure, there muſt be a varying in the primer v. 

replication from ſomething materially alleged in the decla- Philips. 

WE RR, Iran | 3668 Salk, 222, 
ration. = + | OD 

5. In general, if the defendant pleads that the place is Lambert v. 

his freehold, the plaintiff may reply three manner of ways: Stother. 

1ſt, That the place is bis freehold, and then he muſt always ig 14 Geo: 2+ 

traverſe the defendant's plea, unleſs he makes a new aſſign- Bull. N. P. 94. 

ment, for ſuch is not inconſiſtent with the defendant's plea, | | 

and ſo a traverſe is not neceſſary. 2. He may derive a title 

under the defendant himſelf, and then he mult not deny its 

being the defendant's freehold. 3. He may ſet up a title 

not inconſiſtent with that of the defendant; in which caſe 

he may traverſe the defendant's title or not, as he pleaſes. 


However the plaintiff is only put to his new aſſignment Saas. 
of another place, where the treſpaſs complained of is ne- Doleman. _ 
ceſſarily local, and plaintiff can recover ſatisfaction in that Silb. Rep. 135. 


place only. 


2. OF THE PLEADINGS ON THE PART OF THE | 

e DEFENDANT. 1 
1. „A diſtinction is to be obſerved in pleading, where ,,,, 
*« the treſpaſs is rramſitory; ſuch as for taking goods, Qc. Salk. 643. 
« and evhere local; as quare clauſum fregit : for in the firſt 
caſe the defendant may plead generally, that he was poſ= ; 
6 fed of the place where, and took the goods damage fea- 
« tant, ex gr., and the plaintiff is forecloſed to pretend a 
“ right to the place; nor can it be conteſted in evidence, 
for poſſeſſion is juſtification enough; but in treſpaſs guare 
* clauſum fregit it is otherwiſe, for there the plaintiff claims 
e the clote in queſtion, and the right may be comelted.” _ 


Therefore in this caſe, which was treſpaſs /or taking the lid. 
Plain iſt's cattle, the defendant pleaded, that he was poſſeſſed 
e - e 
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Helwis v Lomb. 
Salk. 453. 


| 2 Hawk. P. C. 
„ 
*[ 411} 


Co. Litt. 232, 


Dryer v. Mills. 
1 Stra. 61, 


11.4. Raym. 


A gp 

Co. Litt. 283. As 
Watſon v. 
Sparks. 

Talk. 287. 


2 Roll, Ab. 
676, 7. 
Bro. Gen 111.32, 


Haywocd v. 
Davis. 
Salk. 4+ 


Tones v. Randal. 
Mil. 1652. 
Tr. per Pais, 
207. 


therein, he took them ; and the plea on the poſſeſſion only was 


. 


on demurrer the plaintiff had judgment; for the treſpaſs 
being tranſitory, no locus in quo is ſuppoſed, and D. is only 


the place material, it muſt come on his part to ſhew a place 
certain. I oo eo : 


and would have given in evidence he /aking of the things fer 


of anſwering it 


other eaſement ; or that the beaſts came through the plain- 


dence, that he is tenant in common with the plaintiff (for 


another perſon; ſo joint-tenancy ſhould be pleaded m 


1 Fs I 
of the cloſe, and that the plaintiff's cattle having treſpaſſed 


held good. So where the treſpaſs was taking and carrying 
away his goods in D. defendant pleaded that the locus in quo 
was his freehold,” and that he took them damage feaſant: 


alleged for a venue; therefore if the defendant will make 


2. The general ifſue in this action is ut guilty, and where 
a perſon has been indicted for a treſpaſs, and has confeſſed, 
and the entry of cognovit indiftamentum made on the record, 
he is ever after eſtopped to plead not guilty to an action 
brought for the ſame purpoſe. Þ—| | 


3. Of the Plea of Juſtification. 


c As to this, if the defendant has a ſpecial juftification 
« he muſt plead it; for he cannot give it in evidence on the 
« general iſſue; for not guilty denies the taking, but a juſ- 
« tification muſt admit it; and ſo the evidence would be 


« inconſiſtent with the plea,” \ 


As where in treſpaſs the defendant pleaded not guilty, 


a deodand, the Court refuſed to admit it; for he might have 
juſtified to that eſfect, and given the plaintiff an opportunity 


So neither can he give in evidence on the general iſſue 
that he had in the place a right to common or to a way, or 


tiff's hedge, which he ought to repair; or that he entered 
to take his emblements; or that the place was an highway; 
or in aid of an officer in execution of proceſs, or ſuch like 
ſpecial juſtifications, 5 5 noe der fi 


But he may, on not guilty pleaded to treſpaſs vi et armi:, 
give in evidence a leaſe for years, not a leaſe at will, (for that 
is as a licence countermandable at pleaſure,) or that his ſer- 
vant put the cattle in without his aſſent. „ 


8o on the general iſſue the defendant may give in evi- 


one tenant in common cannot have treſpaſs againſt the 
other, Litt. . 323.); but the defendant ſhould plead it in 
abatement, that the plaintiff was tenant in common with 


abatement, and cannot be given in evidence on the general 
iſſue. | | 3 6 | | 


2, In pleading 2 juſtification there is a difference in the 

eaſe of an officer acting under proceſs of court, and of a 

private perſon, CONT 1 Wo e Tt 
1. In treſpaſs againſt the ſerif it is a ſufficient juſtifica- Briton v. 
tion that he ſhews his writ without ſhewing a judgment: Cole. 
ſo it is in the caſe of his bailiff or officer, with this differ- 2% 45: 
ence, that the ſheriff muſt ſhew the writ war returned, if Mitchell. 
returnable z but the bailiff need not, becauſe it is not in his 3 Lev. 20. 

power. „„ SD wh 


But in treſpaſs againſt the plaintiff in a former act ion, or a Ibid. | 
mere firanger, they cannot juſtify, unleſs they ſhew a judg- [ 412 J 
ment as well as an execution; for the judgment might be | 

_ reverſed, and it ought to be at their peril if they take out 
execution afterwards. GH er ei „ 


And the caſe is the ſame of all principal officers of inferior Freeman v. 
courts, as has been laid down as to ſheriffs, viz that they Blewit. 
muſt ſhew returnable proceſs returned. This was the cafe e 
of a ſerjeant at mace of the ſheriff's court of London, Prin- 


10 cipal officers ſeem to mean thoſe only who have return of 
. F/ . 8 „„ = 
be 2. But as to juſtification under proceſs of inferior courts, 
it mul be e 8 
75 That though an cer may juſtify under the meſne proceſs nigeinfon v. 
for of an inferior court, without ſaying that the cauſe of action Martyn & 
ve _ aroſe within its juriſdiction, yet if he juſtifies under proce/5 oor phe ER 5 
ty of execution, he ought to ſhew that the cauſe of action aroſe Bull. N. P. 3. 5 
2 within the 'juriſdiftion of the court, or at leaſt was fo laid: EY 
| but that would not be a ſufficient juſtification to the plaintiff 

ue in the action, who ought to know the extent of the juriſdie- 

* tion he applies to for redreſss. „5 "iq 
red 3. So if the defendant juſtifies the taking under a p/aint pinager v. Gale. 
1 3 levied in an inferior court, and precept to the ſheriff to take, 2 Vent. 100. 
like the plea ſhould, iſt, If the court was not of record, ſet out _ 

fl the proceedings at large: it is not ſufficient to ſay zaliter pros 

5 ceſſum. 2. It ſhould. be ſhewn that the debt aroſe within the 
11 juriſdiction. 3. It ſhould ſay that the precept was directed 
ya by the ſaid court, not that it ſued out it. = 5 

7 4. But if the defendant juſtifies the taking as bailiff of an 3 
Tx inferior court (as the leet) for an amercement, for an offence Ja 167; 
evi- within the leet, it is ſufficient for him to ſay that the offence Wilton v. 

(for was preſented, for non refert as to him, whether in fat the 1 * 
che offence was committed or not. But, zdly, He ſhould ſt ate eee | 
t m an treat by the court, or warrant from the ſteward, for that Franks. 
with is his authority. And in the caſe of a private perſon, the z Lev. 19. 
1 in plea in all caſes ſhould further ſtate, firſt, An amercement 
zeral by the jury, it is not ſufficient to ſtate an amercement gene- 


rally. 2. That the amercement vas affeered to ſo much. ON 
3+ That the plaintiff was reſiant within the let. 


Salk. 409- | 
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3. If one comes in aid of an officer, at his requeſt, he may 
juſtify as the officer may do; but ſuch requeſt or command 


is traverſable : as in treſpaſs, if the defendant juſtifies da- 


mage feaſant, or by diſtreſs for rent, he muſt make himſelf 
bailiff to the perſon having right, or that he did it by his 


[ 413 J 


__ Watkynsv, 
Johns. 
Cro. Eliz. 187. 


Reynell v. 
Champernon. 
_ Cro, Car. 165+ 


command; but the command is traverſable. 


4. © And in general, wherever a perſon juſtifies 2 taking 


cc under any authority whatever, he muſt ſhew every matter 


te and part of that authority under which he juſtifies.” 


And where the defendant juſtified the taking of a cloth _ 
out of a pack, as deputy of grantee of the place of alnager, 
and that the piece of cloth had not the alnage ſeal on it; the 
plea was on demurrer adjudged to be bad: 1ſt, Becauſe he 
did not ſhew the patent appointing the alnager. 2dly, That 
it was an office which could be executed by deputy. 3dly, 
That there being two ſtatutes, 27 H. 8. c. 12. & 6 Ad. G. c. 4. 
which give a penalty for expoſing cloth to ſale without the 
alnage ſeal, he did not ſhew on which he ſued. ꝗthly, He 
did not ſay where the deed appointing him deputy was ſealed 
and delivered, | „ „„ CRge 

And theſe caſes following have been decided as to what 
juſtifications are good, and what otherwiſe. 

1. In treſpaſs for cutting the plaintiff's nets and oars, the 
defendant juſtified that the plaintiff and others came into his 
fiſhery, and would have taken his fiſh, wherefore to prevent 


it, he deſtroyed their nets, &c. The plea was adjudged ill 


stodden v. 
Harvey. , 
Cro. Jac, 204. 


on demurrer, for he ſhould have taken them damage jeaſaiity 
and not cut and deſtroyed them. 5 

2. If tenant for life dies, his executor ſhall have conve- 
nient time to remove his cattle and effects off the lands: 


and therefore where treſpaſs was brought, and the executor 


pleaded that the cattle remained on the land for ſix days, 


Tayler v. Fiſher. 
Cro. Eliz. 245. 


Chapman v. 


Thum i thorp. 


Cro. Eliz. 329. 


Stecle v. 
Houghton. 
H. LL. Rep. 51. 


Plaintiff's land, the defendant juſtified under a right to g 


being the time required before be could get a place for the catllz, 


it was held to be good. 


3. The defendant, in treſpaſs for entering the plaiatiff's - 
houſe, and taking a corſelet and pike, pleaded, that he had 
purchaſed them from a perſon to whom they belonged ; had 
entered the plaintiff's houſe, by permiſſion of his wife, and 
took them; it was adjudged ill, for the wife could give no 
permiſſion. 8 „„ 

4. So in trefpaſs for taking goods, it is a good plea that 
they were the property of the defendant himſelf, and that finding 
them in plaintiff's poſſeſſion, he took them again; for 4 man 
may take his own goods where he finds them, when out of his 
poſleſhon by wrong, and not by his own delivery. 


5. To an aftion of treſpaſs for breaking and entering the 


on 


= prove part of the common, provided he leaves ſu 


| inhabitants of the vill to dance in the plaintiff's cloſe for 
their recreation, . e 2 


pariſh of Steeple Bamſtead in Eſſex to play at all lawful games 


„„ SIS. Ml. a FW .. 


8 wa — 0 


_ & conclude his plea with a traverſe,” 


dington, the defendant juſtified the taking them at King ſton 


on the plaintiff's land to glean and gather the ears of corn after 
the crop was drawn off; upon general demurrer, it was re- 
ſolved, that by law there was no ſuch right, and that there- 
fore the juſtification was bad. 5 N 


4 


#6, Under the ſtatute of Merton the lord has a right to ap- Dubberley 
cient for * | 
the uſe of the commoners : but where the tenants have a 2 _ . 


right to eſtovers, or to dig gravel, on the waſte or common, 


it ſhall control the right the lord has under the ſtatute. 


1 7. “ It is a good juſtification to an action of treſpaſs 
ce quare clauſum fregit, that the defendant came on the locus 


ein quo in the enjoyment of ſome eaſement under a2 


6c cuſtom 15 | ; 


As was the cuſtom in this caſe held to be good, for the Abbot v. 

| Weekley. 

Lev. 176. 

So in this caſe, a cuſtom that all the inhabitants of the Fitch v. 
„ Rawling & alt. 


| Bl. . « 
and ſports within the cloſe of the plaintiff at all ſeaſonable 8 22 


Z times of the year, was held to be good; but a cuſtom claim- 


ing the ſame eaſement for all perſons for the time being, being 
in the pariſh, was held to be bad, as being too general. 


8. Other juſtifications are mentioned before; as it is 
good that the defendant came on the plaintiff's ground in 


- purſuit of ravenous beaſts, Wc, We. 


3. 0 toad caſes af pleading where a treſpaſs is beat on 
« ſpecially aſſigned by the plaintiff, and the defendant juſtifies 


« at a different place, or in a different manner, the plea 
* ſhould conclude with a traverſe.” _ Rn 
As in treſpaſs for taking the plaintiff's cattle at Hereford, Benjamin v. 
the defendant juſtified the taking as bailiff of the manor of 12 
A. as a diftringas to compel the plaintiff's appearance at the Thompſon 
manor court, and concluded gue ef eadem tranſgręſio, with- v. Clare. 
war | oy 1 i il H, Cro. Eliz. 504+ 
out laying 4%. hoe that the defendant was guilty at Here- S.P. | 


ford, and ſo traverſing the place laid in the declaration; and 


on ſpecial demurrer the plea was held ili for want of the 


traverſe; for it was no anſwer to the treſpaſs laid at Heres 


ford, that not being excluded by the traverſe. 


« But where the defendant has been a treſpaſſer at the 
“ place laid in the declaration, though not as to the whole, 
or it is a continuation of the ſame treſpaſs, he need not 
As where in treſpaſs for aking the plaintiff's cattle at Ted- ons $4 
: | I Wil. 219» 
damage feaſant, and that he carried them to Teddington, | 


| Where he impounded them; on demurrer it was objected, 
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Hill v. Prideaux. 
Cro. Eliz. 384. 
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x Roll. Ab. 128. 


Jamet v. David, 
5 T. Rep. 141. 


Hillman v. 
Unclcs. 


Sn. 39 1. 


Hare v, Qeorge. 
Cro. Eliz. 66. 
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that the juſtification 1 was local, and therefore that defendant 
ſhould have traverſed the place in the declaration, ſed non 
allocatur ; for when the defendant ſays that he impounded 
them at Teddington, if he had no right to take them, he was 
a treſpafſer there, aud ſo uy in the oy he 5 = 
not have traverſed, 


« And it is the ſame where a to is juſtified i ina 


i manner different from what it is . ; the plea ſhould 
« conclude with a traverſe.” _ 


For where the treſpaſs aſſigned was, * that the defendant 
had chaced the plaintiff's cattle, ita quod per Fugationem inte- 
rierunt; the defendant pleaded that the locus in quo was held 
of him by certain ſervices, and that he diſtrained the beaſts 
for the ſervices, and put them into pound overt, where they 
_ periſhed by hunger by default of the plaintiff, which is the 


| ſame treſpaſs: the plea was adjudged to be ill; for having 


aſſigned a different cauſe of the beaſts death, he ſhould 1 


traverſed the cauſe ſet out by the plaintiff. 


4. Accord and ſatisfaftion is a good plea i in treſpaſs, but 
not accord alone, without ſatisfaction. As where in treſpaſs 
for taking the plaintiff's cattle, it was held a bad plea that 
there was an accord “ that the plaintiff ſhould have his cattle 
again,” for that was no. ſatigfuction. | 


So where in treſpaſs for breaking and entering the plein - | 
tiff's cloſe, the defendant pleaded, that he and the plaintiff 


had agreed to ſettle all matter in diſpute, and to bind them- 


ſelves in a penalty not to ſue each other ; this was on de- 


murrer held to be a bad pens. as a plea of accord without 
ſatisfaCtion, 


« And the plea ſhould ſhew bow. the CatisfaQtion 1 was 
& made, that the Court may judge if it is good,” 


For where to treſpaſs quare clauſum fregit the defendant 


. pleaded that the treſpaſs had been done by him and one Fane 
Rowland, and that after the treſpaſs it had been accorded 


berween the plaintiff and Jane Rowland, that ſhe ſhould 
abate fourteen thillings, which were due to her by the plain- 
tiff's father; and that ſhe had abated them: on demurrer 
the plea was held bad, for it did not ſhew how e had abated 
the money ; for it ſhould be ſuch as would be an abſolute bar 
to the demand in future, as the ſatisfaction ſhould be of 
value, It was further agreed, that though the ſatisfaction 
was not to the plaintiff himſelf, yet being made at his re- 
queſt, and by his er N that it was good. 


So in pleading an arbitrement, which is a hon ſimilar in 


| its nature to this, the defendant ſhould ſhew the place where 


the ſubmiſſion vas, and allege performance of his part, 


| 5. 4 


Q Vy . 


AS 


2 7 


that the outer door being open, he had broke and entered 
the houſe for the purpoſe of ſeeking for the principal, in 

order to render him;“ and ſuch plea is good without averrin 
that the principal was then actually in the houſe, | 


F. A releaſe is a good plea in treſpaſs, 


ag. 


But if the defendant plead a releaſe before the time of the Webley v. 
action brought, he muſt alſo go on and plead it with an 46½. Palmer. 


Hoc that he is guilty at any time after ; for the plaintiff may . 


prove a treſpaſs at any time before action brought: ſo that 


the plea ſhould cover the whole time to the bringing of the 


action. 1 | „ 
And if a treſpaſs is joint, a releaſe to one is good to all; Coche v. Jenner. 


for though a tr-ſpaſs be committed by ſeveral, yet it may be Hev. 66. 


ſued againſt one or againſt all, for in treſpaſs all are princi- 
pals, and each is anſwerable for his fellow's act; and as 


there can be but one ſatisfaction, a releaſe to any one is a 


releaſe of the treſpaſs, and all have equal benefit. 


And on this ground, if the plaintiff brings a joint action Parkes. the 


of treſpaſs, and the parties ſever in their pleas, and one is J, Lawrence. 
tried and found guilty, and damages aſſeſſed, the plaintiff © . | 


may enter a noli preſegui as to the others. 


And on the ſame ground, where a treſpaſs was committed ary gn | 
by two, and recovery by verdict of damages againſt one, ho TT 


this was (hy tes Judges to one) held to be a good plea in 


bar to an action brought againſt the other; for plaintiff had 


| elected to bring his action fingle, and could have but one 


recompence, | 


6. It is a good plea to an action of treſpaſs for breaking and Sheers v. 
entering the plaintiff's houſe, „That he had become bail Brooks. 


for a perſon then living in the houſe of the plaintiff, and oo * 


7. By ſtatute 21 Fac. 1. c. 16. the defendant to an action 


of treſpaſs quare clauſum fregit may plead a diſclaimer, and 
that the treſpaſs was by negligence and involuntary, and 
tender ſufficient amends before the action brought; and if 
the iſſue be found for the defendant, or the plaintiff be non - 


ſuited, he ſhall be barred. 


But the defendant cannot plead tender of amends alone, Bailey v. 


for the ſtatute only gives ſuch plea in the caſe of an invo- Vivaſh. 


luntary treſpaſs and diſclaimer, | 2 Roll 50. 


Co. Litt. 283. A. 


II the defendant pleads tender of amends for any treſpaſs Salk. 686. 


committed by him, he muſt further plead what ſum he ten- 


dered for amends an exception to this is where the owner 
ol an eſtray makes a tender for the keeping. (Ante 401.) 
—S By ſtat. 24 G. 2. c. 44. conſtables not being liable for 
any thing done under a juſtice 


's warrant, that is a good plea; 


9 
5 
4 
4 
* 
* 


1 Stra. 425. 
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but by 7 Fac. c. 5. they may plead the general iue, and give 
the ſpecial matter in evidence. „ 


9. The fatute of limitation is a good plea in this action; 


it is founded on ſtatute 21 Fac. 1. c. 16. / 3. which enaQs, 


« That all actions of treſpaſs quare clauſum fregit ſhall be 
“brought within fx years after the cauſe of action accrued ; 
* and if on any ſuch actions judgment be given for the 


« plaintiff, and be afterwards reverſed for error, or judgment 


« be arreſted, the plaintiff may bring a new action within 
« one year after. 55 . 
ro. The defendant iy pleading may plead 7709 matters in 

Juſtification As here, 1ſt, The cutting down a tree, for re- 
pairs. 2d, That the tree ſtopped a watercourſe, wherefore 


he cut it. © 


11. By ſtat. Fac. 1. c. 5. it is enacted, . That if any action 
de ſhall be brought againſt any juſtice of the peace, conſtable, 


* Ec. for any thing done by virtue or reaſon of his office, 


[417] 
3165. 


Bayrolles v. 
Howard. 
3 Burr, 1385. 


2 Black. Rep, + 


« he may plead the general iſſue, and give the ſpecial matter 
A | EY 


7. OF THE EVIDENCE IN THIS ACTION. 
1. or THE EVIDENCE ON THE PART OF THE 
|  PLAINTFIF, NT 


1. The evidence muſt always follow the iſſue; that is, 
© no matter out of it ſhall be given in evidence which 


„ might have been replied, and would have ſupported the 


« action; for the evidence ſhould only go to diſprove the 
& facts in the plea.” | VVV 


As in treſpaſs by the lord againſt a commoner, for ſpoiling 


and deſtroying his peat and filling up the holes, the defend- 


ant juſtified under a right of common ; and becauſe that he 
was hindered from enjoying his common in ſo ample a 
manner, by reaſon of -the heaps of peat, that he removed 


them and filled up the holes: the plaintiff replied de injuria | 


ſua propria generally: and on iſſue joined, would have given 
in evidence, that there was a ſufficiency of common left : but it 


Was held that he could not, it not being within the iſſue, 


Sipporah v. 
Baſſett. 
Sid. 225. 


which was confined to the facts ſtated in the plea, 


2. But if the principal treſpaſs will bear an action, the 
plaintiff may, under the general clauſe of alia enormia fecit, 
give in evidence, to increaſe the damages, any thing that will 
not itſelf bear an action, as ex gr. an injury ex turps cauſa: 
but <vha? would itſelf bear an action muſt be flated in the decla- 
ration. As in treſpaſs quare clauſum fregit the plaintiff would 
not be allowed to give in evidence, that the defendant then 
took away his horte, for that would bear an action w_ ; 


but he might, that he entered his houſe and debauched his 
daughter, for that will not bear an action, but is an injury 

| ex turpi cauſa. But this ſeems to be the caſe only where the 

defendant pleads not guilty, for there the iſſue is on the facts 


abuttals extend only to the whole acre. 
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ſtated in the declaration. 
But in this caſe it was ruled, that under the general aver- Lowden v. 
ment of alia enormia fecit the plaintiff can give nothing in Goodrich. 
* 4.5) FR ; a 5 2 Peake's N. P. 
evidence except acts which could not with decency be put 6c 46 
on the record: therefore where the action was treſpaſs and ; 


| falſe impriſonment of the plaintiff on board a Guineaman, it 


was ruled by Lord Kenyon, 'That the plaintiff could not give 


| in evidence his being in irons till they galled his wriſts till 


they were in a ſtate of mortification, and that he was during 
all the time expoſed to the burning fun and ſhowers in that 


country, it not having been ſpecially laid. 


3. If, in treſpaſs guare clauſum Hebe the plaintiff ſets out Roll. Ab. ER 
the abuttals of his cloſe, he muſt in evidence prove. every | 


part of his abuttals; as if it be a parte auſtrali of the mill of 


A. he muſt prove the mill there, and that it was in the tenure 


of A., but it will be ſufficient though there is an highway 


between them. So if the abuttal is laid to the eaſt, if proved 
to the north-eaſt it is ſufficient. 1 5 


So if the treſpaſs is laid in an acre, laid with proper abut- Winkworth 
tals, proof of a treſpaſs in half an acre will be good, for the ?; — og 


4. When the treſpaſs is laid with a continuando, the plain- Per Holt, at 
tiff ought in evidence to confine himſelf to the time in the 8 
* declaration: but he may waive the cantinuando, and prove Full N. P. 36. 


a treſpaſs on any day before the action brought, or he may (418 “ 


givc in evidence only part of the time laid in the continuando. 


In treſpaſs with a continuando to the land, the plaintiff Trials per Pals. 
ſhould prove a re-entry, for otherwiſe he ſhall only have 232 
damages for the firſt entry. e 


5. In treſpaſs de bonis aſportatit, as the plaintiff is obliged Bull. N. P. $4. 
to ſet out the particular goods in his declaration, ſo he can | 
only prove the taking of ſuch goods as are mentioned in the de- 


claration ; for as the reaſon for ſpecifying the goods is to 


enable the defendant to plead the former action in bar to 
another for taking the ſame goods, the plaintiff ſhall for the 


Tame reaſon be confined in his proof; for if admitted to give 
evidence of the taking of things not in the declaration, be 
might recover twice for the ſame things. | | 


6. If the plaintiff makes a new aſſignment, and the ge- Fuſton q 


neral iſſue be joined on it, he cannot prove the defendant guilty Crouch. 
al the place mentioned in the plea in bar, for by the new aſſign - 
ment he waives the place whereto the defendant has pleaded: 
and if the place aſſigned by the plaintiff be the very /ccus in 


Cro. Eliz. 4932. 


go 


| quo pleaded by the defendant, yet the defendant ſhonld not 
rejoin that it is ſo, but plead the general iſſue, not guilty, and 
at the trial he muſt have a verdict, becauſe the plaintiff by 
his new aſſignment waived that place. | N 


Year Book. Therefore where the defendant juſtified in a place called 
27 H. 8. 7. A. as his freehold, and the plaintiff, by way of new aſſign. 
ment, ſaid the place in which, Sc. was called B., it was 
held no plea to ſay that 4. and B. are the ſame place; for 
by the new aſſignment the bar was at an end. | 


Cook q. tm F. In an information for obſtructing an exciſe-officer in 
| * _ ent Tearching for prohibited goods, under ſtat. Geo. 3., by which 
Aff. 1785. MSS. a duty is laid on coffee, tea, c.; the ſearch had been at- 
tempted to be made as directed by the ſtatute under a juſ- 
tice's warrant, which warrant recited information having been 
given to the juſtice of run goods (viz. ) being lodged in 
ſuch a place: the warrant was produced, but the defendants 
counſel objected that the information on which the warrant 
was granted ought likewiſe to be given in evidence; but Fuft. 
Buller over-ruled the objection: it was then objected to the 
proof of the officer's appointment in purſuance of the ſtatute z 
for though in general it may be proof ſuſfictent of a perſon 
being an exciſe-officer, that he has acted as ſuch without 
| producing his appointment, yet the ſtatute by which theſe 
[ 419 ] duties are laid, docs not give the management of them to 
the board of exciſe, but zo perſons appointed by the Lords of the 
Treaſury; and therefore it EW be ſhewn that the Lords 
of the Treaſury had allotted the management of theſe duties 
to the commiſſioners of the exciſe : but this objeCtion the 
judge alſo over-ruled,  _ . REY 


OF THE EVIDENCE ON THE PART OF THE 
| DEFENDANT, _ | 
1. If the defendant juſtifies, if he proves a good title 
ce in himſelf, though not ſtrictly as ſet out in the plea, it is 
« ſufficient.“ | 72771. nw ns 


Soodmany, As where in treſpaſs the defendant juſtified the taking, by 


Ayling. plea, that the houſe of the plaintiff was held of the Earl of 
Yelv. 148. 


Northumberland by homage fealty, ſuit of court, eſcuage uncer- 
tain, encloſing his park with pales, and rent of a pound of 
cummin, and he for three years rent and ſubtraction of ſuit _ 
juſtified the taking; he proved, and the jury found that he 
held by homage and fealty, and encloſing his park, and 2 


pound of cummin: and the defendant had Judgment) for 
the finding agreed in ſubſtance with the title ſet out. 


Wood v. 2. In treſpaſs againſt officers of the exciſe and cuſtoms, 


Cheſſal. they may plead the general iſſue, and give the ſpecial matter 
2 Black. Rep. + 1 2 | | $29 
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1 3. There is a difference to be obſerved: as to the evidence 
in actions againſt the ſheriff or his officers for tortious taking 


of goods in execution where the plaintiff has been he de- 


| Where the action is by a firanger, whoſe goods have been 


wrongfully taken by the ſheriff, under a ,. fa. or other ex- 


ecution iſſued againſt another perſon, the ſheriff or his officers, 
in juſtifying under the writ, is obliged #9 produce or prove a 
copy of the judgment upon which the . fa. iſſued. | 


But if the aCtion is by the perſon againſt whom the fi. fa. 


i ſued, (that is, the defendant in the original action, ) in that 
caſe, a copy of the judgment need not be given in evidence. 


4. In treſpaſs for taking goods, the defendant juſtified 


under a diftreſs for rent: it was ruled, 1. That the defendant 


ſhould prove a letting at a certain rent, and that the rent was 
due at the time of taking the diſtreſs: 2. That in caſe the 


goods had been removed off the premiſes, that the notice 
ſhould ſpecify the place to which they were removed, and 
alſo contain an inventory of the goods. | — 


5 If treſpaſs be brought againſt one ſimul cum others, if 
nothing be proved againſt one, he may be examined as a 


witneſs for the reſt. 


8. THE VERDICT, DAMAGES, JUDGMENT, 
e AND COSTS. 
| rſt, or THE VERDICT, DAMAGES, AND JUDGMENT. 


1. The plaintiff in this action cannot recover more for 


damages than he has laid in his declaration, but for damages 


and cofts together, he may have judgment for more than he 


laid, for the ſuit may have been of long contiuuance. 


2. In a joint action of treſpaſs, where the jury find the de 


 fendants jointly guilty, they cannot ſever the damages according 


to the degrees of guilt : and therefore where in the Common 


and a verdict againſt one for one ſhilling, and againſt the 


ther for forty ſhillings, and judgment was entered up ac- 


cordingly; on error brought into the King's Bench, the judg- 


ment was reverſed. 


fendant in the original action, and where the action is by a 
 franger, whoſe goods have been taken. . 


Martyn v. 
Podger. 
5 Burr. 2631. 


Lake v. Billers. 
Ld. Raym. 733 


Moor v. Holm- 
ber, per Eyre, 
C. B. Maidſtone 
Sum. Aſſ. 1790. 
MSS. 


[ 420 ] 


Cafe of Page 
& Crook. 
Style 401. 


Dawkes v. 
Pilfield. 
Cro. Jac. 297. 


Hill & alt. v. 
Goodchild. 
5 Burr. 2790 


Pleas the plaintiffs in this action were declared againſt jointly, 


c And the caſe is the ſame where there is a judgment by 


© d 


For where the caſe was ſo, and on a writ of inquiry the 
damages were found as to one, 20/., and as to the other, 


one ſhilling, judgment was arreſted, 


But 


Onſlow v. 
Orchard. 
1 Stra. 422. 


— . —_— —— 
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Mitchell v. 


Millbank. 


6 T. Rep. 199. 


Chapman v. 
Houſe & alt. 
2 Stra. 1140. 
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Hut if the plaintiff has not entered up final judgment, the 
Court will ſet aſide all the writs of inquiry, and will not 
arreſt the judgment. 3 e 
But this is the caſe where the defendants plead jointly ; ſor 
if they /ever in their pleas, different damages may be aſſeſſed 
as to each. 1 e | 
For where in treſpaſs againſt three, one let judgment go 
by default; another pleaded not guilty ; and the third de- 


murred to the declaration: before trial of the general iſſue, 
there was likewiſe a writ to aſſeſs damages on the judgment 


by default, and contingent damages on the demurrer: the 


jury gave a verdict for the defendant on not guilty, and af- 
ſeſſed 100 J. as to one of the other defendants, and one ſhil- 
ling as to the other: and Chief Juſtice Lee was of opinion, 
that the judgment ſhould be accordingly, they having ſevered - 
in their pleas. _ N 1 


So the rule firſt laid down ſeems to apply only where tho | 


finding is joint: and that the jury may find them ſeverally 


Biggs v. 
Greenficld. 
1 Stra. 8 10. 


*[ 421 J 


Tilly v. Moody. 


Cir. Hob. 54. 


2 Roll. Ab. 684. 


Cro, Car. 54. 


guilty as to part, and not 


guilty as to part, and aſſeſs da- 
mages ſeverally, | g 2: | 


3. Where there are two defendants ſued jointly who ſever 
in their defence, or if one lets judgment go by default, and 
the other juſtiſies: as in treſpaſs for taking goods againſt 


two; if one lets judgment $0 by default, or one pleads not 


guilty, and the other juſtifies the taking as a diſtreſs, or by 
licence from the plaintiff to ſell, or that the plaintiff gave 
him the goods; if the defendant who juſtifies has a verdict, 
judgment ſhall be arreſted as to the other, ſince upon the 
whole it appears that the plaintiff had no cauſe of action. 


4. The jury in finding their verdict may vary from the 
ec declaration, and find only part of what is laid.“ 


As if the declaration be for taking a ſtack of rye, they 
may find the defendant gullty as to five quarters, and not 
guilty as to the reſt; ſo if the declaration be for cutting and 
taking away trees, they may find defendant guilty of the 
taking, though not of the cuttings ” 


2. OF THE COSTS TO THE PLAINTIFF. 

This is founded on ſeveral ſtatutes; the firſt of which was 
the ſtatute of Gloucefler. The ſtatute of Glaucgſter gives coſts 
in all caſes where there are damages. The next ſtatute after 
this was 43 Eliz. c. 6. which enacts, That in actions per- 
© ſonal, not being for title to land, if the judge certifies 
c that the damages are under forty ſhillings, the-plaintiff 
ze ſhall have no more coſts than damages? 


This 


This ſtatute was for the purpoſe of taking away cots from 
the plaintiff where the damages were under forty ſhillings, 
by enabling the judge to give a certificate to that purpoſe, as _ 
otherwiſe, under the ſtatute of Gloucefler, the plaintiff would 
have coſts, by reaſon of the damages: and certificates have _ v. 
been granted on it, to take away the plaintiff's coſts. Vid. 1 Will 95. 


caſe in mang. & caſ. ib. 
| | 2 Stra. 1232 


2. The next ſtatute was 22 & 23 Car. 2. c. g. which 5 C. 
enacts, * That in treſpaſs and other actions perſonal, if the 
e jury find under forty ſhillings damages, the plaintiff ſhall 
« have no: more coſts than damages, unleſs the judge ſhall 
certify that the freehold or title to the land came principally in 
c queſtion.” 1 5 5 e F 


As by the firſt part of this ſtatute coſts were taken away 
from all caſes of treſpaſs under forty ſhillings, it gave them 
to the plaintiff in one caſe; that is, where the feeehold or 
title to the land did come in queſtion, the damages in ſuch 

caſe being in general but ſmall, the land itſelf being the 


Accordingly theſe deciſions have taken place: | 
1. Though the words of the ſtatute are treſpaſs in general, Moor v. Hall. 


yet the ſtatute only extends to treſpaſt quare clauſum fregit; Bun M A 7 


; that is, to caſes wherein the freehold could come in queſtion, à L 422 
, and not to treſpaſs de bonis aſportatis, or trover, or ſuch * 
q actions; that is, in thoſe actions, be the damages however 
: ſmall, the plaintiff ſhall. have his coſts, becanſe in theſe the 
7 | freehold could not come in queſtion: but in treſpaſs quare 
c clauſum fregit, in which the freehold could come in queſtion, 
the plaintiff ſhall not have his full coſts, unleſs the judge 
" ſhall certify that the freehold did come in queſlion. 
2. Therefore, if it appears from the pleadings themſelves Kempfter v. "4 
y that the title to the land did come in queſtion (as where a 2 . a 
* view as granted there the plaintiff ſhall have his coſts 1 Falk. 1 ; 
without any certificate. Jo EEE, 
he 80 where. to treſpaſs quare clauſum fregit the defendant Higgins v. 


juſtified for a way, and the plaintiff replied extra viam, upon Jennings. . 

ad EA fs » 2 Stra. 726. 
which iſſue was joined, and two pence damages; the plain- j.,1 v. Moore, 
tiff had his full coſts without a certificate, for it appeared 25 1168. 


that the freehold was in queſtion. 


3. * So that the caſes in which a certificate is neceſſary 
« are, when by preſumption the freehold might come in 
* queſtion, but it is doubtful whether it did fo'or not; in 


[ts 
ter 
ex; 


e theſe caſes a certificate is required.“ 


As where the treſpaſs was for breaking the plaintiff's Clegg v. 
loſe, and taking and carrying away divers quantities of peat DET | 
[his and turf, damages one ſhilling 3 there being no certificate, 

,, oo et the. 
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Elunt v. Miller. 
1 Stra. 645. 


Anon. 
2 Vent. 48. 


Hill v. Reeves. 


C. B. 
Paſch. 3G. 1. 


Birch v Daſſy. 


C. B Tr. 3 G. 1. 
Bull. N. P. 329. 


Doe V. Davies. 
6 T. Rep. 593 · 


damages given are under 
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the Court held that the plaintiff ſhould have no more coſts 


than damages, as the freehold might come in queſtion. 


So where the treſpaſs was for breaking and entering the 
plaintiff's houſe, and keeping him out of poſſeſſion for a 
month. 


So where it was for breaking the plaintiff 's cloſe, and 
putting ſtakes on the land. | 


So for breaking the vlaintiff's houſe, and . his 
window-ſhuts and bolts: ſo for cutting his trees. In all 


theſe caſes, the damages being under forty ſhillings, and no 


certificate, as the freehold might have come in qu-ttion, the 
Court held that the plaintiff ſhould have no more coſts than 
damages. 


And this is the caſe of a for the meſue profits "EY 
by the nominal plaintiff in 2 in which caſe if the 
orty ſhillings, the FR ſhall 


| have no more coſts than damages. 


Lord Dacre 
v. Tebb. | 
2 Black. Rep. 
1151. 


*[ 423 ] 


Keen v. 
Whiſtler, 


Gilb. Rep. 197« 


Reeves v. 
Butler. 

Gilb. Eq. Rep. 
190. 


Norris v. 
Waldron. 
2 Black. Rep, 


2199. 


fon v. Berry, 1 Stra. 551. 


different cauſes of action, if the plaintiff has a verdict on 


4. © And therefore, if it appears from the vleadings that 
4c the freehold could not come in queſtion, the plaintiff ſhall 


4 have his full coſts, — the damages are under forty 


« ſhillings.” 


* As where the treſpaſs was for breaking and entering the 
plaintiff's free warren and killing his game, and damages 
one ſhilling, the plaintiff had his full coſts; for the frechold 
could not come in e on the right of franchiſe of free 
warren. | 


So where the treſpaſs. was for entering the plaintiff's 


cloſe, and chacing his cows and fowls, and damages under 


forty ſhillings, the plaintiff had his full colts. S. P. | T homp- 


This is the caſe of all treſpaſſes de bonis afdertatie. In 
which caſe of a/portavit of perſonal things, there are always 
full colts. - 


5. But there are certain exceptions to be* obſerved ; 25 
firſt, if there are two counts in the declaration, and one is 
de bobis aſportatis, but in the other the freehold might come 
in queſtion, if the jury finds damages entire, though under 
forty ſhillings, the plaintiff ſhall have his full coſts ; for as 
part of the damages muſt be applied to count de bonis aſpor- 
tati it ſhall carry coſts for the whole: but it had been other- 
wiſe had the jury found not guilty as to that count, and 2 
verdict on the other under forty ſhillings, 


80 if there are many counts in a declaration, though for 


one count, he ſhall have coſts of the whole declaration. 


2. « Where | 


2. © Where /pecial damages are laid by way of aggravation, 2 Stra. 19% 


(c if they are of themſelves actionable, the plaintiff ſhall have 


« his full coſts, though the damages are under forty ſnil- 
“lings: but if the ſpecial damage laid would not bear an action, 
« the plaintiff ſhall have no more coſts than damages if under 
« forty ſhillings, if it is treſpaſs which requires a certifi- 
ß = TRI 1 
As where the treſpaſs was for putting diſeaſed cattle Anderſon v. 
into the plaintiff's cloſe per quod his cattle were infected, 22 - 
and verdict for the plaintiff damages twenty ſhillings, he 1 255 "9 


* his full coſts, becauſe the ſpecial damage was itſelf action - 


But where the plaintiff declared in treſpaſs for entering Appleton v. 


his houſe, and making an affray and continuing there till pag on 1 
the plaintiff gave him a note for 6/., verdict for the plaintiff, 8 


and one guinea damages, it was adjudged, That the con- 


tinuing was only aggravation, and no diſtinct actionable 


fact; and therefore the damages being under forty ſhillings, 


the plaintiff could have no more coſts than damages; beſides, 


too, the freehold might have come in queſtion. 


3. Where a cauſe was originally commerced in an inferior Roop v. Scritch. 
court, if removed into K. B. or C. B. and the damages found 4. Md. 378. 


are under forty ſhillings, the plaintiff ſhall have his full coſts L 424 ] _ 
without a certificate. 5 | . „ 


4. On writs of enquiry in caſes within the ſtatute, the Sheldon v. 


plaintiff ſhall have his full coſts, though his damages are Ev98ate. 


under forty ſhillings. | bs 1s 2 20S 3 Geo. K 
5, «© Where there is a plea of juſtification which goes to e 
te the whole treſpaſs, if the plaintiff has a verdict, though 


for a ſum under forty ſhillings, he ſhall have his whole 


© coſts, without a certificate.” 


As where in treſpaſs for breaking and entering the plain- Redridge v. 
tiff's cloſe, and breaking and proſtrating his fences, and the 2 H. El. Rep. 2. 


defendant pleaded firſt, not guilty; 2dly, a licence to all the 


treſpaſſes in the declaration mentioned; and the plaintiff had 


a verdict for one ſhilling, and the judge did not certify; the 
Court of C. P. held, that he was entitled to full coſts. | 


6. By ſtat. 4 & 5 V. &. M. c. 23. Every apprentice, 
« inferior tradeſman, or diſſolute perſon, who is convicted 
« of a treſpaſs in fiſhing, hunting, or fowling in another's 


ground, ſhall pay full coſts.” _ 


If a perſon is an inferior tradeſman, it matters not what op een Bi 
his qualification is in point of eſtate, for if convicted of ſuch 1 Id. Raym. 


treſpaſs, he ſhall pay full coſts. _ | * 149 


But it ſeems not eaſy to be decided who is an inferiag Buxton v. 
tradeſman, the Court being equally divided in the queſtion, > Wil 70 
though it ſeemed the better opinion that it ſhould have been 


Yor I. Ee | left 


n „ * 


414 


Pallant v. Roll. 
2 Black. Rep. 
co. 


3 Black. Com. 
214. 


Gely v. Day & 
alt. Winton 
Sum. Aſſ. 1783, 
MSS. 


J 425 J 


Ford v. Parr 
& alt. 
2 Wilſ. 21. 


TRESPASS, „ 
left to the jury to decide, Who was or was not an inferior 
tradeſman? The defendant was a ſurgeon and apothecary. 


But, 1ſt, A gentleman's huntſman is not a diſſolute perſon 
within the ſtatute: 2dly, The Court held in this caſe, that 
if the plaintiff declares againſt a defendant as a diſſolute 
perſon, who proves not to be ſo, that he ſhall not for that 
reaſon be nonſuited ; for the ſtatute gives no new cauſe of 


action, the treſpaſs ſued for is ftifl as before; and this is 


only a collateral matter affecting the coſts; ſo that if the 
coſts are under forty ſhillings, the plaintiff ſhall have no 
more coſts than damages. | ON 


7. By fat. 2 & 9 N. 3. c. 11. In all actions of treſpaſs 5 


4 in which the judge ſhall certify the 2reœſpaſt to be wilful and 


« malicious, though the damages are under forty ſhillings, 
“ the plaintiff ſhall have full coſts.k | 


And every treſpaſs is wilful where tho defendant having 
notice to depart, or is warned not to come dn the land, yet - 
does fo notwithſtanding, and malicious where it appears to be 
done to haraſs the defendant. | 


Therefore, where the defendants were playing at cricket 
on the plaintiff's ground, and were warned to go off, not- 
withſtanding which they continued to play, and damages 
thirty ſhillings, the judge (Baron Perryn) was applied to for 
a certificate, aud a caſe cited of Swinnerton v. Jarvis, K. B. 
in which it had been held, That the judge was obliged to 


certify: the judge at firſt was of opinion, that here being u 


new treſpaſs, but a continuation of the former, it differed 


from that caſe ; but afterwards, having conſulted with Juſtice _ 


Heath, he faid the point had been determined, and that the 
judge had no diſcretion, even where the treſpaſs was a con- 
tinuation of that commutted before notice; and he certified 
accordingly. | | 


This caſe was mentioned by Juſtice Gd, Surry Sum. 
Al. 1792, and recognized as law; and he certified in a 
ſimilar caſe, 2 Ti, 


The certificate by the judge under this ſtatute muſt be 
made in court after the trial, and cannot be given afterwards, 


It may not be amiſs to obſerve on the object of theſe two 
laſt mentioned ſtatutes, that, as under ſtat. 22 & 23 Car. 2. 
the damages being under forty ſhillings, the plaintiff was 
deprived of his coſts, this ſtat. 8 & 9 W. 3. was for the 
purpoſe of giving them to him in the particular caſe of a 
wilful and a malicious treſpaſs ; and as the not paying of coſts 
was a benefit to the defendant, the ſtatute 4 & 5 W. & M. 
was to take that away and annex coſts as a puniſhment, in 


_ __ Caſe of treſpaſs by apprentices, &'c. 


Vide Cafes of Certificates as to Coſts, in caſe of Exciſe- 
Officers, ante. 8 N | 
80 


and deputy conſtables, though not mentioned, 


TRESPASS, 


3. OF THE COSTS 3 DEFENDANT. 


1. By ſtat. 4 ac. I. c. 1 If any perſon commences an 
action of treſpaſs or other actions in which the plaintiff 


SY 


might have his coſts, and after the defendant's appearance 


« becomes nonſuited, or verdict paſſes againſt him, the de- 


« fendant ſhall have coſts.” 


2. Byftat, 8 & 9 V. 3. c. 11. © In 2 againſt ſe- 
& veral, if any one or more is acquitted, he ſhall have his 
« coſts againſt the plaintiff, unleſs the judge ſhall certify 
« upon the record that there was good cauſe for making 
t him a defendant.” „ | 


This ſtatute is confined to treſpaſs vi ef armis only; and 


does not extend to treſpaſs on the caſe; for all ſtatutes 


giving coſts are to be conſtrued ſtrictly, and caſe is not 


mentioned. 


| 3. By ſtat. 7 Fac. I. E. 5. 6c If treſpaſs vi et ac Or caſe 


ie de brought againſt any juſtice of peace, mayor, bailiff, 
or conſtable, for any thing done by virtue of their office, 


« if they have a verdict, or the plaintiff be nonſuited, or 


* ſuffer any diſcontinuance, the defendant ſhall have his 


« double coſts allowed by the judge who. tried the cauſe,” 


Dibben v. Cook. 


2 Stra. 1015, 


J 4260 


This act has been conſtrued to extend to under: ſheriſſs 


But the judge -20ho tries the cauſe muſt certify that the de- 


fendant was acting in execution of his office, and order the 


poſtea to be marked for double coſts; for the Court cannot 
do it after trial upon afhdavit. | 


But where there is a ſpecial verdict, and it appears from 
the facts there found that the defendant was acting by virtue 


of his office, the maſter muſt tax double coſts, though there 


has been no certificate or allowance by the judge. 


So where the plaintiff diſcontinued by leave of the Court, 
upon an affidavit that the cauſe was againſt the defendant 
for what he had done as a juſtice of peace, the Court gave 
him a rule to the maſter to tax double coſts, which was made 
abſolute: for where the plaintiff diſcontinues with leave of 
the Court, it is always in payment of coſts; and that in this 
caſe is double coſts, . mY 


4. By ſtat. 21 Fac. 1. c. 12. the proviſions of Bo ſtatute 


are extended to churchwardens and overſeers of the poor. 


Anon. 

2 Vent. 45» 
Grindley v. 
Holloway. 


Dougl. 294. 


Rann v. 
Pickins. 
Dougl. 27. 
in notis. 


Deveniſh v. 
Martyn. 

Paſch. 1734 
Bull. N. P. 332. 
2 Stra. 958. 

S. C. 
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Tillett v. Broad, g. In this caſe, which was treſpaſs for breaking and en- 
Surrey Lent tering the plaintiff's cloſe, the defendant juſtified under a 
1 right of way laid in different mattners ; as, 1ſt, By preſcrip- 
32 G. 3. MSS. tion: 2dly, wee of a field, called Brewers Field, 
— with all aways leading thereto : 3dly, By reaſon of unity of 
poſleſſion,”” The cauſe was referred at the aſſizes, and the 
coſts ofthe cauſe was to abide the event af the award. The 
atbigrator awarded, That the defendant had a right of way 
over the /ocus in quo, but not by any of the manners laid in 

* the plea, but as a way of neceſſity. Upon the queſtion com- 
ing before the Court, they were of opinion, That as the 
coſts were to abide the legal event of the ſuit; and as the 
defendant had not given evidence in ſupport of his pleas 
as he had pleaded them, though under the award he 
— a right of way, yet that the plaintiff ſnould have his 
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